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Cdnon0«  [  c ] 


(A)  Good,  and  the  Force  of  them.  llllfii?* 

!•  Yy^  the  canon  law  an  appeal  is  admired  from  all  griev- 
J3  ^nces  in  general ;  but  in  the  civil  law  only,  where  the 
gravamen  eft  irreparabile.     1^^/^.295.  Jum  ^y  *739»  ^^^  Henry 
Blmnis  cafe. 

2.  A  perfon  aggrieved  by  or  interefted  in  a  fentence  in  the 
ecclefiaftical  court,  may  have  a  commiflion  of  delegates  to  review 
the  fenteuce  on  ihtjlat.  25  H,  8.9  though  he  was  noftarty  to  the 
original  fuit.   i  AtL  298.  March  13,  17399  Jones  v.  Hougett. 

3*  The  canons  which  have  not  the  authority  of  an^ad  of  par« 
Kament,  are  not  binding  upon  laymen  \  but  they  muft  be  purfued 
with  the.utmoft  exadnefs  by  ecclefiaftical  perfons ;  and  a  clergy- 
man, who  prefumes  to  perform  the  ceremony  of  marriage  out  of 
the  parifhes  in  which  the  man 'and  woman  rcfide,  is  liable  to  pe^ 
'nalties.     2^/^.157.  -4^r/76,  1741,  More  y.  More. 

For  more  of  Canons  in  generali  fee  Prerogative^  Prohibition^  and 
other  proper  titles. 


Certatntp  in  Pleadings.  ^±^ 


See  titles  Amendment  and  Jeofails,  Averment,  and   the 
pleadings  to  the  feveral  titles  throughout  the  Work. 
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c  A  3  Certiorari. 


4Vibfir33o.  ^A)  Certiorari.     Out  of   what  Court  it  ought  ta 

iflue,  and  to  whom  j  et  ^  contra. 

1.  TT  THERE  a  replevin  is  in  a  court  of  record,  you  may  rc- 

V V     move  it  by  certiorari  iiTuing  either  out  of  the  court  of 

jr.  B.  or  Chancery.  Per  Lord  Chancellor  in  Woodcraft  v.  Kinafion^ 

2.  After  caufe  (hewn  why  a  fuperfedeas  (hould  hot  ifliic  to  a 
certiorari  dire£^d  to  the  mayor  and  corporation -jufticcs  of  Ber* 
loick^  to  remove  an  indictment  for  an  alTault  \  and  on  the  other 
£de»  why  attachments  ihould  not  go  againft  thofe  to  whom  the 
certiorari  was  direfted,  for  refufing  to  receive  and  return  it ;  and  it 
having  been  (Irongly  infided  in  argument  that  no  certiorari  lay  to 
Bernaicif  Lord  Mamfieldi  C.  J.  in  delivering  the  opinion  of  the 
court  obferved,  that  writ$  not  minlfterially  directed,  (fometimea 
called  Prerogative  Writs,  becaufe  they  are  fuppofed  to  iflbe  on 
the  part  of  the  king,)  fuch  as  writs  of  mandamus^  prohibition^  ha» 
beas  corpus^  certiorariy  are  retrained  by  no  claufe  in  the  conftitu*  « 
tion  given  to  Berwick ;  upon  proper  caufe  they  may  ifliie  to  every 
dominion  of  the  crown  of  England, 

There  is  no  doubt  as  to  the  power  of  the  court  of  K.  B,s  where 
tlie  place  is  luider  the  fubje£lion  of  the  crown  of  England^  the 
only  queftion  is  as  to  the  propriety. 

To  foreign  dominions  which  belong  to  a  prince  who  fucceeds 
t6  the  throne  of  England,  the  court  has  no  power  to  fend  any 
writ  of  any  kind ;  they  cannot  fend  a  habeas  cor^pus  to  Scotland^  or 
to  theEledorate  -,  but  to  Ireland,  the  ^e  of  Man^  the  plantations, 
and  (as,  fince  the  lofs  of  the  duchy  of  Normandy,  they  have  been 
confidered  as  annexed  to  the  crown  of  England  in  fome  refpe£ls,} 
to  Guernfey  and  Jerfej,  they  may  \  and  formerly  it  lay  to  Calais, 
which  was  a  conqueft,  and  yielded  to  the  crown  of  England  by 
the  treaty  of  Bretigny. 

A  certiorari  for  a  proper  purpofe  lies  to  any  dominion  of  the 
crown  of  England.  Mr.  Juftice  Dodderidge,  in  Sir  John  Carew's 
cafe  ( Crp.  Jac.  484.),  fays  the  regiiler  makes  mention  of  a  certio^ 
rari  to  remove  a  record  taken  at  Calais. 

And  there  arc  precedents  of  certiorari^/  to  Berwick  direSly. 

In  Eqfier  3  Jac.  2.  an  indi£lment  againft  Scotty  Howlettfon,  and 
Watfon  for  a  riot,  istc.  was  removed  from  Berwick  by  certiorari  g 
procefs  ifiued  upon  it  out  of  the  K.  B.  againft  the  defendants  to 
appear.  In  Micbqelmas  term  following,  the  indidlmcnt  wa»  quafliedy 

14'  and 


Certforaru  ^ 

and  the  town  clerk  of  Berwick  amerced  5  /.  for  not  returning  the 
caption. 

In  Trinity  vacation  1754,  two  indiftments  were  removed  from 
Berwick  by  certiorari ^  the  defendants  appeared  in  ,B.i2.  and  pleaded 
not  guilty,  the  court  were  clearly  of  opinion,  that  they  had  by 
law  fuch  a  power,  notwithftanding  what  is  faid  by  Lord  Coke  in 
CaMn's  cafe,  7  Co,  23.  A.,  and  Lord  Ha/e  in  his  Hi/l.  Com.  Law, 
page  144.  Rex  v.  Cowle^  Trin.  32  &  33  G.  2.  Burr*  834. 


(B)  *  To  what  Court  it  may  be  granted. 


4Viiiar33S, 

^»  letter 
(6). 


I.  "TtHE  court  granted  a  certiorari  for  the  defendant  to  the  Old 

^     Bailey,  to  temove  an  indi£tment  for  forgery,  the  defendant 

appearing  to  be  a  man  of  good  repute)  and  the  profecution  upon 

flight  grounds.     Rex  v.  IVelliy  Eajt.  9  G.  i.  5/r.  549. 

2*  A  certiorari  was  granted  at  the  inftance  of  the  profecutor,  ^^  fn)m  the 

to  remove  an  indi£lment  from  the  court  of  grand  feffions  for  lo^g^f ' 

the  county  of  Brecon.      Anonymous^   Mich.  9  G.  2.    Rep.  temp.  Angiefea. 

Hardw.  i6c.  w^"^'^. 

t%  G.  I.  Str.  704.  videpoft,  letter  (D),  pi.  3.    S.  P.  R»  v.  Griffiili,  3  Term  Rep.  B.  R.  6c%.  j  ami 
wdepofii  letter  (H),  pi.  5. 

3.  The  court  rcfufed  to  grant  the  defendant  a  certiorari  to  re-  Acertwrmri 
moYC  an  indictment  for  a  mifdemeanor  from  Dorfet  aflizes.     Rex  ^^raJtedat 

Y.  Beftland,   HiJ.  1 7  6.  2.    Str.  1 202.  the  inftance 

ttf  a  ddeodaot  to  the  judges  of  aflixe,  without  fome  fpecial  reafoo  for  it  $  /ecus  at  theprayv  of  thu  crowa 
or  profectttor.     Rukdj  Garland  qui  tarn  v.  Barton,  Mich.  1 1  G.  2.  And.  27. 

4«  A  certiorari  had  been  granted  at  the  inftance  of  the  defend- 
ant, 4lirc£led  to  the  juftices  of  oyer  and  terminer  at  Hick/s^hall^ 
to  remove  an  indi£lment  found  againft  her  at  the  feilions  there  for 
bigamy :  but  afterwards  Lord  Mansfield,  C.  J.  took  notice  that 
it  was  irregular ;  for  a  defendant  has  no  right  to  remove  an  in- 
dictment from  Hick/s'hall  without  the  confent  of  the  profecutor ; 
and  there  having  been  no  confent  in  this  cafe,  his  lord(hip  faid 
the  writ  iflued  improvide,  and  muft  be  fuperfeded.  Rexy.Ducbefs 
rfKsngJlon,  Eqft.  15  G.  3.  Cowp.  283. 

5.  h  may  be  granted  to  a  court-leet  to  remove  a  prefentment 
there,     Rix  v.  Roupell,  Trin.  19  G.  3.  Cowp.  458. 

(B.  2)  What  Records  fhall  be  removed  by  it       4Vi"g  337* 

l.'TPHE^fl/.  12  Ann.  Jt.  I.  c.2.  dircfts  application  to  be  made 
^  in  certain  cafes  to  the  next  quarter  fcffions,  who  are  to 
give  the  party  applying  a  certificate.  Application  in  a  particular 
cafe  having  been  made  to  the  fecond  quarter  feflions  after  the  hStp 
and  not  to  the  next  \  and  the  juftices  being  of  opinion  that  the 
iurtfdi£lion  was  only  to  the  next  quarter  fefliond,  and  one  having 
intervened^  they,  for  that  reafon,  denied  the  certificate:  upon 
wliich  a  motion  was  made  in  the  K.B.  for  a  certiorari  to  remove  the 
pri>CccdtDg$9  which  was  oppofed  by  the  Attorney  General^  becaufe 

B  a  this 


4  (tDettioraKf. 

Ous  V9ti  no  order  of  feffions,  and  a  certiorari  goes  only  to  fetch  iip 
their  orders  \  and  the  court  being  of  that  opinion,  denied  the  cet'^^ 
Hdrari.     CafiofMayo  and  Parfons^  Mich.  7  G.  i.  Sir.  391. 
'  2.  There  is  no  diflFerence  when  the  proceeding  upon  the  record 

is  to  be  removed,  whether  it  be  before  judgment  or  after;  in  both 
cafes  the  record  itfelf  muft  be  rembved ;  if  it  was  not  fo,  this 
confequence  would  follow,  that  by  fending  for  the  tcnot  of  the 
record  the  inferior  court  would  be  tied  up,  and  yet  the  fupeiiot 
court  could  not  proceed.  Per  Lord  Chancellor  in  Woodcraft  v. 
Kinajlw^  June  zi^  1742,  2^/^.318. 

*^"*"»  (B.  3)  Direaed  to  what  Perfons. 

ift^T^HE  fefllions  return  an  order  of  two  juftices,  and  it  is  ob** 
*    jefted,  that  the  certiorari  (hould  have  gone  to  the  two 
juftices  and  not  to  the  fcflions,  becaufe  it  did  not  appear  any  aft 
had  been  done  at  the  feflions  either  to  confirm  or  reverfe  the  or- 
der.    But  the  court  held,  that  the  order  was  well  returned  bv  the 
feiHons ;  and  Eyre^  J.  faid.  It  had  been  determined  fo  already,  for 
^'^^'fjf*  the  juftices  are  fuppofed  {a)  to  return  all  the  orders  they  make  to 
fKc^maig.  t^^  feffions,  where  they  are  to  be  recorded «     Rex  v.  Inhabit,  de 
Warminfier^  Mich.  8  G.  i.  S/r.  470. 

2.  The  feflions  at  Hick/s-bail  fit  in  both  capacities,  of  feffions 
of  the  peace,  and  alfo  of  oyer  and  terminer ;  and  they  draw  up 
their  orders  with  one  title  or  with  the  other,  according  to  the 
degree  of  the  offence ;  (Wz.  common  afTauIts  and  ofF<^nces  of  a 
low  nature  under  the  title  of  the  court  of  feflions ;  and  aflaults 
with  intent  to  ravifli,  riots,  isfck^  and  offences  of  a  high  nature, 
tinder  the  title  of  a  court  of  oyer  and  terminer  \\  and  the  cer^ 
tiorari't  are  dire£led  accordingly.     Fide  Burr,  104 

3.  An  information  on  Aejtat,  i  Jac.  i.  c.  22.  intitled  "  The 
'<  Duty  of  Tanners,  Curriers^  Shoemakers,  and  of  others  cutting 
*'  of  Leather,"  run  throughout,  that  the  informers  give  the  lord 
mayor  of  London  to  underftand,  iffc. ;  but  a  certiorari  ifiued  to 
remove  it  was  direfted  to  the  feflions  of  the  city  of  London^  and 
it  was  moved  to  qaafli  it  upon  the  ground  that  it  was  not  well 
direfted.    The  return  was  made  by  S.  T.  J,  mayor  of  the  city 

'\  of  London^  and  alfo  one  of  the  juftices  within  written.     The  court 

thought  the  propriety  of  the  diredlion  of  the  certiorari  depended 
upon  the  propriety  and  validity  of  the  information,  viz.  whether 
the  mayor  alone  had  the  jurirdi£^ion  under  the  afl,  or  the  mayor 
in  feffions ;  and  that  the  proper  method  of  bringing  the  queftioh 
before  the  court  would  be  to  move  to  quafh  the  information; 
which  was  afterwards  done,  the  court  being  of  opinion,  that  the 
mayor  had  no  jurifdiAion  to  receive  and  proceed  upon  it.  Rex  v. 
Williams^  Trin.  30  (S*  31  G.  2.  Burr.  385. 

4.  In  the  cafe  of  a  certiorari  to  remove  the  proceedings  in  a 
caufe  out  of  the  court  of  Common  Pleas  of  the  county  palatine  of 
Lancq/ler  into  the  King's  Bench,  the  writ  was  dire£led  to  the 
chancellor  of  the  county  palatincj  aad  commanded  him  that,  ^  by 

**  our 


^  oor  writ  umler  thr  feal  of  bur  faid  county  palatine,'*  be  flionld 
command  the  prothonotary  to  certify  the  faid  plaint  to  him» 
^  that  you  may  certify  the  fame  to  us  at  Weftminfter^*  &c.  In 
obedience  to  this,  a  writ  was  made  out  directed  to  the  protfao« 
notary  in  the  nature  of  a  certiorari^  (but  called  a  mandate  in  the 
language  of  that  court,)  under  the  feal  of  the  county  palatine^ 
but  in  the  king's  name,  commanding  him  to  certify  the  plaint^ 
(5V*  "  to  us,  fo  that  the  fame  may  appear  to  us  at  Wefiminfttr^ 
(^r.  Neither  of  the  writs  afligned.  any  particular  grpnnds,  but 
only  faidy  <<  we  being  wilhng/'  for  certain  reafons  to  be  certified 
on  a  certain  plaint,  (S'r.  Zinch  v.  Langton^  Trht*  2X  &3.  Doug. 
749.  (if.  I.) 

5.  It  was  moved  to  quafli  a  certiorari  iflued  to  remove  a  caufe 
from  the  borough  court  of  Caermartben^  upon  an  obje£tion  taken^ 
that  it  was  directed  to  the  mayor,  commonalty,  and  buvgeflcs^ 
which  was  the  name  of  the  incorporation ;  whereas  it  ought  to 
have  been  dire£led  to  the  mayor,  recorder,  and  town  clerk,  before 
whom  the  court  was  holden.  But  the  court  faid^  there  was  no 
need  to  anfwer  this  objedion,  for  however  the  proper  parties 
might  have  objeAed  to  make  any  r^turq  of  it  on  account  of  the 
writ  being  improperly  direAed,  yet  having,  in  fa£t,  returned  the 
record  into  that  court,  no  fuch  obje£lion  could  be  ftarted  by  third 
perfons.   Daniel y^PbillipSy  IiiL'^%  G,  2*  ^TermRef.B.R.^^. 

(C)  How  it  (hall  be  certified.     In  what  Cafes  the 4Vinw342j 
Tenor  of  the  Record  fhall  be  certified^  and  iu 
what  Cafes  the  Record  itfelf. 

I.  A  Writ  of  certiorari  iflueB  out  of  the  court  of  Chancery^  di* 
^^  rc£led  to  the  mayor  and  iheriffs  of  London^  commanding 
them  <<  that  di(lin£^ly  and  plainly  they  ihould  fend  the  tenor  of 
<<  the  record  and  procefs  of  a  certain  plaint,"  is^c^  It  was  moved 
to  quaih  or  fuperfede  this  writ,  becaufQ  the  tenor  of  the  record 
was  only  dire£lcd  to  be  removed,  and  not  the  record  iffelf.  And 
fer  Lord  Chancellor— I  think  the  writ  is  erroneousji  for  this  rea^  . 
fon :  there  is  a  great  diflerence  between  the  record  itfelf  and  v 
the  tenor,  for  this  is  only  a  tranfcript  or  copy ;  indeed  it  muft  be 
literal,  but  ftiU  \%  only  a  tranfcript ;  and  as  this  is  a  certiorari  tQ 
remove  a  record  out  of  an  inferior  court  in  order  to  be  proceeded 
npon  in  a  fupeiior  one,  it  ought  to  be  the  very  record,  for  other-r 
wife  no  proceedings  can  be  had  upon  it.  Woodcraft  v,  Kinaflon^ 
June  21,  1742,  2  Atk.  317. 

2.  Upon  a  motion  to  quaih  or  fuperfede  a  certiorari  iflued  out  That  It  a 
of  Cbancery  to  remove  a  plaint  of  replevin  in  the  mayor's  court  f!^?^ 
of  Londm^  and  which  commanded  the  mayor  and  (heriffs  to  fend  ^^^^  ^ 
the  tenor  of  the  record  and  procefs  of  the  faid  plaint ;  the  Lord  /•!  and  • 
Chancellor  obferved  a  diflerence  between  certiorari s  themfelves,  fff^^' 
and  faid  this  writ  was  framed  from  certiorates  brought  for  another  ^oivn%  tbt 
pufpofci  for  <hc  prcccdcpti  found  in  the  curfitoi^s  book|  which  he  body  aw 
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€aufa\  and  had  looked  into,  wcrc  fuch,  and  they  were  in  order  only  to  tifc 
muftdein  ^^®  record  as  evidence ;  for  if  nul  //>/  record  be  pleaded,  the  court 
in  the  fu-  Cannot  have  the  record  but  by  certiorari,  and  then  the  tenor,  if 
per'torcottrty  returned,  is  fufficient  as  evidence  of  the  record;  but  when  the 
Srtw^ b*Jt  ^^^^^^  w  to  be  proceeded  upon,  the  record  itfelf  muft  be  rctum- 
OB  arm;«.    cd.     Woodcraftv,  Kifmjiorty  June  21,  1742,  2  Atk.  317. 

rsri  yoa  muft.pioceed  on  the  record  as  it  Aands  when  removed.  Fir  Lord  ChaoceUor,  %  Atk.  317* 

4V{ner  %n%.  {jf^  Certiorari.     Lies,  in  what  Cafes  {a). 

{a)  Vidt  fop^  letter  (H)  \  ante^  letter  (B)  ;    and  for  fevcral  cafes  where  a  (er/f«rtf ri  is  not  gfMitiU* 
-cxprcisly  by  AatUCe,  Wrthe  Index  co  the  Sututei  at  large,  ciile  Certiorari. 

I.  A  Certiorari  is  the  moft  proper  way  of  having  a  convi£lion 

*    -^^    before  jufticcs  examined  in  a  fuperior  court,  and  not  a 

%(rrit  of  error,  becaufe  it  is  a  judgment  not  in  a  folemn  manner^ 

but   in  a  fummary  way.     Reg.  v.  Leighton,  Mich.  7  Ann.  For* 

tefctit,  173. 

Sed  tnde  2.  The  court  granted  a  certiorari  for  the  defendant  to  the  Old 

&y*EJftr*    ^^^^^  to  remove  an  indifkment  for  forgery,  the  defendant  appear- 

33  G.  I.*      ing  to  be  a  man  of  good  repute,  and  the  perfecution  upon  flight 

Str.  717'      grounds.     Rex  v.  JF>///,  Eaft.  9  G.  i.  Str.  549. 

315.  Vin.  Ab.  Certiorari (O)^  pi.  31.  Vide  alfo  Rea  v.  Gunftone,  i  SeiT  Ca.  3 14.  and  Str.  5B3.  and  Rev  v. 
Ilea,  I  Seff.  Ca.  i^i. ;  yrt  vide  atfo  Vin.  Ab.  Cerhorari  (B),  pi.  15.  chesComberb.  319.  A  ctrtiwari  was 
granted  to  remove  an  indiAmencof  peijury  from  the  OM  Bailey,  on  the  part  of  the  defendant,  upon  aa 
nffidavit  that  he  had  twice  paid  codi  for  not  going  on  to  trial,  the  judges  being  gone  away  \  which  the  court 
allowed  to  be  a  fpecial  feafon  to  diftinguifli  this  from  tbe  common  cafe  where  certiorari^t  are  denied* 
Ilex  V.  Morgan,  Trin.  9  G.  2.  Str.  1049. — ^  (eftitrari  was  granted  to  the  Old  Bailey  in  a  cafe  of  per- 
jury ad  infiantima  defendttttis,  on  an  affidavit  that  the  profecutor*s  attorney  was  under-flief  Iff  of  Middle- 
lex,  and  attended  the  grand  jury  on  finding  the  bill.  Rrx  v.  Webb,  Hil.  xo  G.  a.  Str.  io68* 
Motion  for  a  certiorari  to  remove  an  indi^ment  for  perjury  againft  the  defendant  from  the  Old  Bailey* 
The  court  would  not  grant  it  i  and  fgr  Lee,  C.  J.  It  was  done,  indeed,  in  the  cafe  of  Rea  t.  Morgan, 
but  that  was  upon  the  extraordinary  circum(Vances  of  the  cafe ;  for  that  he  had  been  there  two  feffions, 
and  ufed  his  atmoft  endeavours,  and  could  nor  get  it  to  be  tried,  though  he  was  ready,  and  paid  cofta 
twice.  But  if  we  do  it  for  a/king,  we  (hall  have  all  the  indi^ments  come  up  hither.  Rex  v.  Fer* 
gufony  Eaft.  10  G.  2.  Rep.  temp.  Hard,  sd*-— It  is  a  g6od  reafon  for  granting  o  certiorari  to  r^ 
move  an  information  before  the  ju^icesof  amae,  that  they  have  no  jurifdi^ion  of  the  daufe;  as  an 
lafoimation  before  jufticcs  of  affice  againft  a  parfon  for  aoa-refidence,  on  the  ftat.  21  H.  8.  c.  13. 
t,  26.     Oarla&d  f.  t.  v.  fiartoo»  Mich,  xi  G.  2.  And.  ay. 

mdeanttt  3.  Indi£lment  in  the  great  feffions  oiAnglefea  for  embracery; 
^B*tn\'  ^  *^  ^^^  moved,  ex  parte  defendant,  for  a  certiorari.  It  was 
j^*y  '  admitted,  that  in  capital  cafes  the  certiorari  lay  by  the  26  H.  8. 
c.  6.  f.6.\  but  it  vi'as  contended  on  the  part  of  the  profecutor, 
that  in  cafes  of  mifdemeanor  it  had  never  been  granted  i  of 
which  the  court  would  advife.  At  another  day  feverai  precc* 
dents  were  produced,  ^uipofiea\  where  the  indictment  removed 
from  the  grand  feflions  had  been  fent  down  to  be  tried  in  an  Eng- 
Ji/b  county,  and.  returned  up  to  the  K.  B.s  therefore,  in  this  Gafe^ 
there  being  an  affidavit  to  induce  a  fufpicion  that  a  fair  trial  could 
xiot  be  had  in  tVales^  a  certiorari  was  granted.  Rex  v.  Lrwis^ 
EaJ.  12  G.  u  Str.  704. 

4*  A  certiorari  was  granted  to  remove  an  indictment  for  not 
doing  the  ftatute  labour  in  the  highway,  on  producing  a  prece- 
dent where  it  was  done  in  the  cafe  of  Kex  v.  Sack^rd,  izG.  u 
Rest  V.  Greenbaw,  Mich.  3  6,  2*  Srr.  842, 

»  5.  After 


.  j^.  After  a  mandamus  was  taken  out  under  feal  of  the  court  of 
K.  B^,  the  defendant  (being  the  country  attorney)  found  a  fault 
in  it,  and  altered  it  before  he  delivered  it  to  the  party  to  whom 
it  was  directed  ;  and  for  this  an  attachment  was  granted.  Upon 
bis  fubmtffion,  and  paying  cods,  he  was  difcharged.  After  this 
be  was  indiAed  before  the  judges  of  ailize  at  Exon  for  a  forgery ; 
and  upon  thefe  circumftances  he  moved  for  a  certiorari^  but  the 
profecutor  not  confenting,  the  court  refufed  to  grant  it.  Rex  v* 
£l/orJ,  Mich.  4  G.  2.  Sir.  877. 

6.  Upon  a  motion  to  quafii  a  certiorari  to  remove  an  indi£^- 
tnent  againft  defendants  at  feffions  for  not  repairing  a  bridge,  it 
was  infifted,  that  by  the  i  Ann.  c.  18.  the  certiorari  is  taken  away. 
To  which  it  was  anfwered,  and  refolved  by  the  court,  that  this 
aft  extended  only  to  bridges  where  the  county  is  charged  to  re- 
pair; and  that  where  a  private  perfon  or  pariih  is  charged,  and 
the  right  will  come  in  queftion,  the  aft  5  ^  6W.^  M.  c.  i  !• 
had  allowed  the  granting  a  certiorari^  and  therefore  they  refufed 
to  quafli.  Rex  v.  Inhabit,  de  Hamivorth  in  Com.  Stafford^  Eafi. 
4  G.  2.  Ztr.  900. 

7.  Upon  a  great  debate  and  fearch  of  precedents,  it  was  held,  S.c.iKek 
that  a  certiorari  would  not  lie  to  remove  a  poor's  rate  itfelf,  the  "J*  P*-97- 
remedy  being  to  appeal,  or  by  aftion,  when  diftrefs   is  taken,  ^^^.sefll 
which  will  anfwer  all  the  ends  of  juftice  in  coming  at  an  un-  Caf-  X50. 
equal  rate ;  whereas,  if  the  rate  itfelf  fliouid  be  required  to  be  ^PJ""^?* 
fent  up»  great  inconveniences  and  delays  would  follow ;  and  a  ^ons  the 
cafe  was  cited,  Mich.  1  o  Ann.  Regina  v.  Inhabit*  de  St.  Mary  the  poor*  "«« 
Virgin  in  Mar/borough^  where  it  was  fo  refolved.     Rex  v.  Inhabit.  !?\n'J^* 
de  Utoxeter  in  Com.  Stafford^  Str.  932.  new  one 

made )  Co  remove  which  a  ctrtiorarl  wag  moved  for,  beciufe  theic  cootd  he  no  appeal  id  fuck  caic«  Bit 
the  court  fai4»  that  wat  not  the  onl^  reafon  tbey  went  upoa  in  the  cafe  of  Utoxeccr  \  and  they  re« 
Med  a  ftrttorsri.  Rex  r.  Jufticet  of  Shrewlhury,  Ball,  a  G.  2.  Str.  975.  S.  C.  %Ktk.%^^ 
fl.  19S. 

Bat  a  UFtuTfiri  will  lie  to  remove  an  order  of  juilicet  of  peace,  &c.eTcn  10  cafes  where  tbey  are  eai* 
pawcitd  by  ftatute  finally  to  bear  and  deiermmei  for  the  court  of  K..  B.  having  foperiatendaocjr 
over  all  courts  of  an  inferior  criminal  jarildidiooy  may  in  the  plenitude  of  its  .power  award  A 
f^/jartfri,'iinlefft  reft  rained  by  the  cipiefs  negauve  words  of  the  leg>flature.  T  hereiore,  although  the 
43  £1.  c.  a.  f.  6.  ordains  that  the  jufticesot  peace  in  their  feflions  ihall  take  f'jch  order  upon  the  appeal 
of  any  party  aggrieved  by  a  poor*s  rate  as  to  them  (k»»\  be  thought  convenient,  and  the  fame  to  coficludc 
«odbind  alt  the  partira{  and  the  1 7  G.  a^  c.  38.  f.4.  diieOs,  that  the  faid  juftices  fliill  receive  fuch 
appeal,  and  hear  and  finally  detarmine  the  fame;  yet  a  urtiorsri  made  to  remove  their  orders  made  thcKon 
ifUl  lie.     yHt  I  Boto.  P.  L.  by  Cooft,  %^%.     yidefofl^  ietter  (H),  pi.  10,  Xi. 

8.  An  order  was  made  on  7  &r  8  W.  3.  c.  29.  for  the  parifli 
at  large  to  repair  the  highways,  the  6d.  in  the  pound  levied 
on  the  inifaip  not  being  fufficient ;  and  a  certiorari  being  moved 
for,  it  was  objeded  that  the  '^VT.isf  M.  c.12.  had  taken  it  away : 
to  which  it  was  anfwered,  that  this  is  an  order  founded  on  a  fub- 
fequent  law.  Sed  per  n/r.— They  muft  both  be  taken  together : 
the  rate  muft  be  made  in  aid  of  the  infhip  by  virtue  of  the  fofmer 
Jaw.  So  a  certiorari  was  denied;  Rex  v.  Inhab.  de  Eckerjball^ 
Mich.  9  G.  2.  &tr.  944. 

y.  h^Jlat.  la  G.  2.  c.  28.  (for  the  more  eiFe£lual  preventing  ex- 
ceffive  and  deceitful  gaming),/.  •».  it  is  enaded,  «*  That  no  writ 
<<  of  urtkreari  or  other  proceb  (hall  ifittC  or  be  iiflfuable  to  remove 
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^^  the  record  of  any  conviAion  from  the  court  of  quarter  (bffiont^ 
*^  or  to  remove  any  order  or  other  proceedings  taken  or  made  by 
<<  the  faid  court  of  quarter  feflionsi  upon,  touching,  or  concerning 
*<  fuch  convi&ion,  into  any  of  his  majeft/s  courts  of  record  at 
<<  Weftminjler^  until  the  party  or  parties  agaii>ft  whom  fuch  con- 
*<  virion  (hall  be  made,  before  the  allowanceof  fuch  writ  of  rov 
<*  iiorart  or  other  procefa,  (hall  find  two  fuiRcient  fureties  to  be« 
<^  come  bound  to  the  profecu^or  in  the  fum  of  loo/.,  with  condiv 
*<  tion  to  profecute  the  fame  with  efFe£l  within  fix  calendar 
*'  mornths,  and  pay  unto  the  profecutor  or  profecutors  his,  her,  or 
^<  their  treble  cofts  and  charges,  in  cafe  fuch  order  or  convi^liom 
«'  fhall  be  affirmed." 
I^STertn  |o.  The  profecutor  of  an '  indi£lment  for  a  nuifance  in  the 
fo?.  ^"*^'  ^*8^^V  ^^^  °"^  *  certiorari;  and  the  defendant  moved  to  quafli 
it,  there  being  no  affidavit  made  according  to  xhtjiat.  ^W.^  M. 
f.  II.  nor  any  recognizance  given  according  to  that  and  former 
ftatutes  of  13  (5*  14  Car.  2.  c.  6.  and  22  Car,  2.  ^.  I2.  and  3  W. 
isfM.  c.  12.  But  the  court  held  that  thefe  ftatutes  rejikted  only 
to  certiorarPj  applied  for  by  defendants,  and  not  to  one  pro  rege  a$ 
this  was.  And  many  precedents  were  Oiewn  of  certiorari  for  a 
profecutor,  taken  out  in  the  manner  this  was  \  and  the  certiorari 
was  allowed.     Rex  v.  Farewell,  Eqfl.  17  G.  2.  Str.  1209. 

1 1 .  A  certiorari  is  not  the  proper  procefs  to  remove  an  ejeA^ 
ment  out  of  the  mayor's  court  of  London,  but  a  baieas  c$rpus% 
Highati^y.  Barlow,  Trin,  24  G.  2.  Barnes,  42 1. 

1 2.  Secit^  in  the  cafe  of  a  replevin. 

So  an  or<!er  13*  A  certiorari  does  not  lie  to  remove  the  warrant  of  a  juftic^ 
Of  the  court  of  the  peace ;  the  remedy  for  the  party  thereby  injured  being 

f^'^Mhai  *^y  *^^°°*  ^'*  -^^'»  ^  J-  in  ^^*  ^-  i<^Ji^rJ,  Micb.  25  G.  2, 
01c  7.  an      Sayer,  7, 

atfvtney  be 

en)p)oyed  to  bring  an  information  agaioft  a  defrndaat  for  fetctal  crimci  and  mtfdemeaaors  committed  hf 
him  in  the  eiecution  of  his  officf'  of  joAice  of  the  peace  for  the  faid  (oanty  $  and  that  the  cKpencea 
attending  fuch  profecution  be  defrayed  by  the  county,  being  removed  by  certhrari,  the  writ  waa  aftier« 
wardi  quaflied  ;  for  a  ctrthrsridon  not  lie  to  remove  any  other  than  judicial  s^^li.  Rex  ▼.  Lloyd>  Efq. 
Trtn.  23  G.  3-  i-'ald.  309.  ^  fine  having  been  laid  anon  the  county  of  Eflex  by  one  of  the  jvdges  of 
afliae,  for  neglfC^ing  to  repair  the  county  gaol,  and  it  havwg  been  eftieated  into  the  Exchequer,  the  ma* 
gi(tratcs  6f  the  county  contcfted  iu  legality,  and  for  the  purpofe  of  deii^ying  the  expeocet  incident  to 
the  fuit,  in<Kle  an  order  that  the  fum  of  1 50/.  be  advanced  by  the  treafurcr  of  the  county  to  the  clerk  of  te 
peace  nf  the  fame  county,  on  accoun  t  of  the  expencea  of  defending  the  inhabitants  of  the  faid  county  from  the 
^nr  impotcd  on  them,  fiibjed  to  the  difcuffion  of  any  right  that  the  county  had  to  difpute  the  payment 
of  fuch  money.  The  order  had  been  reowved  by  certiorari  into  the  K,  B.,  and  it  was  afterwards  move^ 
to  ^u^  it,  upon  the  ground,  amoogft  otheM,  tha'  this  wai  not  a  jut^icial  order  of  the  juftices,  and 
therefore  not  the  fubjeA  of  a  artiarari  at  all.  Oo  the  other  hand  it  was  argued,  that  the  court  of  R.  B. 
^ill  grant  this  writ  in  all  cafes  where  the  ad  done  is  not  completely  minifterial,  if  tbeie  be  joft  ground  Itt 
^lit  ve  that  the  juftices  have  tranfgreiTed  thf  limits  affixed  to  their  authority.  And  the  court  inclining 
to  tl^  opinion  that  the  writ  lay,  tbf  modon  to  quaA  it  w^  abandons^*  ^^^  ▼•  inhabitanta  of  Efft^t 
£aft   31G.3.  Nolan*sCafes,  s^* 

In  a  cafe,  the  14,  By  thcjfat.  2$  (?.  2.  c  36,/  lo.  it  is  enaftcd,  «^  That  no  in- 

Vhkhl^^,  **  diament,  which  (hall  at  any  time  after  the  ift  day  of  June  1 752 

Whether  or  ^'  be  preferred  againft  any  perfon  for  keeping  a  bawdy-houfe, 

^ot  the  f  <  gaming-houfe,  or  other  diforderly  houfc,  fbM  be  removed  by 

predud'ed  ^^  ^^Y  ^^^^  ^^  Certiorari  into  any  other  court  •,  but  fuch  indiA* 

brtheaa^  f'  ment  (hall  be  heard,  tried^  and  finally  determined  arthe  fante 

»5  G.  *.  f c  gc^ieyail  or  quarter  fcllions  or  aiBzea  wber^  (uch  iadiftraent 
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**  fliall  }iave  been  preferred  (unlefs  the  court  (hall  think  proper  fnm  n. 
••  upon  caufe  (hewn  to  adjourn  the  fame)}  any  (uch  writ  or  p«»]n«* 
«*  ^lowancc  thereof  notwithftanding."  fori^i 

•  4i(brderi|  boufe,  by  artkrsri  f  Buller,  J.  obferired  that  the  general  rule  it,  where  the  certiorari  is  takoi 
vmxj  by  aA  of  parliamcnr,  the  crown  is  not  included  in  the  reftri^ion,  unlef»  there  heibroe  words  in  Che 
ad  to  ihew  Jthat  the iegiflacnrc  fo  intended  it.  There  ^re  no  fuch  words  in  this  a^^  bat  on  (he  contrary^ 
the  ad  is  made  agaifift  perfons  keeping  diforderly  hoofes  ;  the  Xth  and  9th  fe^ions  were  inferted  to  guard 
againft  the  many  fobtle  and  craf  y  ^otrivances  of  perfont  keeping  diforderly  hoofesi  &q.  ;  the  objed  of 
the  loth  fedion*  which  takes  away  the  certiorari^  was  to  prevent  any  delays  thst  m'ght  be  attempted  to  be 
made  by  tboli:  perfooa.  The  whole  fcope  of  the  ad  was  co  render  the  punishment  of  fuch  oiFendera 
more  cdied^ial.  And  as  there  aie  00  words  in  the  ad  to  extend  this  reAridion  refpeding  the  certiorari 
to  the  cale  of  the  crown,  the  general  rule  applies,  that  the  profecutor  Is  entitled  to  a  certiorari,  Rtx  «• 
Davteiy  Eaft.  34  G.  3.  5  Term  Rep.  B.  R.  6a6. 

15*  The  court  of  JST.  B*  has  power  by  law  to  fend  a  certiorari  to  Moftcer- 
Btrvnckf  yet  it  ought  not  to  liTue  in  vain  \  and  therefore  the  court  <>iniy^ 
fliould  be  fatisfied  that  the  end  for  which  it  is  prayed  be  attain-  to^befi^* 
able,  and  the  ground  fufficient  for  removing  the  record  in  order  fied  of  thp 
to  attain  the  end.     That  the  party  cannot  have  a  fair  trial  is  a  8»>»n<i  be. 
Sufficient  ground-   Rt^  v.  Co^vhy  Trin.^  32  &f  33  G.2.  Burr.  859-  fendi^. 

tkrari*  The  king  has  a  right  to  choofe  his  court ;  byt  upon  the  application  of  the  defendant  there 
IkouJd  always  be  a  reason.  The  higher  the  inferior  jurifdidioo  is,  and  the  greater  the  inconvenience! 
are  of  fvmoving  the  caufe,  the  Aronger  the  reaton  (hould  be ;  but  a  doubt  whether  a  fair,  impartial,  or 
fotbfadory  trial,  or  judgment  can  be  had  there.  Is  a  reafon  to  remove  from  the  highril.  Fer  Lofd  Maol^ 
field.  Burr.  86t. 

Bat  chf  court  wi{|  qot  fu0er  a  ferthrari  to  be  ufed  for  the  purpofe  of  delay;  and,  therefbte,  they  wifl^ 
if  they  fee  occaflon,  bind  the  profecutors  of  the  certiorari  down  to  terms.  Rex  v.  CowIe»  Trio.  ^% 
M  31  G.  a.  Burr.  863.  The  king  has  a  right  to  remove  proceedings  by  certiorari  of  coorfc  }  but  wheat 
a  dfleodaat  makes  an  application  of  this  fort,  he  muft  alwayi  lay  a  ground  for  it  before  the  court  $  end ' 
this  tole,  M  to  defendanra,  has  obtiined  fincc  the  time  of  Car.  a.  It  jtppears  from  a  cafe  in  Sir  Edward 
Northev*s  Nodes,  Mich.  25  Car.  a.  that  it  was  then  held  as  clear  law,  that  a  certirari  ought  not  to  he 
granied  In  vacation,  bat  in  open  court,  and  upon  a  ground  (hewn.  Rex  v.  Eaton*  Mich.  a8  G.  3. 
a  Term  Rra.  B.  R.  89.  And  for  Bullrr,  [.  A  (light  ground,  indeed,  may  be  fuffieient ;  hut  thene  mn$t 
be  (oflDc*  otherwife  we  fliould  have  to  decide  upon  every  convidioa  in  the  kingdomy  which  woald  be  se* 
moved  into  tbie  coart.     ibid* 

16.  The  court  were  clearly  of  opinion  that  a  certiorari  would  Amodon 
oot  He  to  rendove  an  indt^ment  upon  the  ^at.  30  G.  2.  c.  24.  for  ^'^f  "^^r 
the  more  cfledual  puniihment  of  perfong  obtaining  goods  or  mo-  jtn'indid- 
ney  under  falfc   preten^e^i   tffc*    Rex  v.  Smith,  HiL  146.  3.  mentoa 

Cciop.7,A.  10  G.  a. 

'^      ^  c.  a^..  f.  X. 

far  obralniog  money  under  U\k  pre^nce^,  upon  the  ground  that  the  aoth  fedion  did  not  relate  to  alltlie 
preceding  claufes  of  the  ad,  though  it  might  to  the  f  4th,  and  that  a  roftiorari  lay  on  the  x  1  fe^Uon,  if  the 
defendant  laid  befiire  (he  court  futficient  re.ifons  to  induce  them  in  tlieir  difcrction  to  grant  it.  But  the 
court  were  of  opinion,  that  the  zoih  Adion^  which  enads,  <*  That  no  certiorari  fhall  b*  granted  to  remo^ 
**  any  iodidm<*nry  coavidjon,  or  ot^r  p4^oceedings  had  thereon  in  purfuance  of  thti  ad,**  fcferred  to 
thr  whole  ad  of  parliament }  that  this  point  appeared  already  to  be  d-Ctded  in  the  cgfe  of  Rex  v.  Smith  { 
|Ad  (hat  chere  d'd  not  appear  to  be  any  reafon »  from  the  nature  of  the  fubjed*  why  it  ihouM  relate  Co  oae 
ftftiQore  th^n  to  another.     Rex  y.  Youn^  and  another,  Eaft.  aS  O.  3.  a  Term  Rep.  B«  R.  47a. 

17.  Upon  a  motion  for  a  certiorari  to  remove  z  prefentment 
againft  ^e  defendant,  in  the  court-leet  of  the  Savoy,  upon  which 
lie  had  been  amerfed ;  the  court,  after  looking  very  particularly 
\m  all  (he  cafes,  were  clear  that  a  certiorari  ought  to  go.  The 
prefentipent  cannot.be  traverfed  at  the  leet;  but  the  proper  me- 
thod 1$  to  grant  a  certiorari  that  it  may  be  traverfed  in  the  fuperior 
court.  Another  reafon  for  granting  it  ig,  that  the  defendant  may 
iiare  aq  oppQrtisnit|^  of  ^^|  c](ception  to  the  prefentment  itfelf 
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in  point  of  form  or  otherwife.     Rex  v.  Roupell^  TrinJ  i6G»^m 
Cotup,4S^, 

i8.  l&^Jlat.  t6G.  3.  c.  30.  (for  more  cffeftually  preventing  the 
ftealing  of  deer),/  19.  it  is  ena£led,  **  That  no  certiorari  ihall  be 
<<  allowed  to  remove  any  conviction  made,  or  otker  proceedings 
^<  of,  for,  or  concerning  any  matter  or  thicig  in  this  a£t,  unlefs 
'  <<  the  party  or  parties  conviAed  fliall,  before  the  allowance  of  fuch 

"  certiorari^  become  bound  to  the  juftice  or  juftices  of  the  peace  be- 
*<  fore  whom  fuch  convi£tion  was  made,  with  fuch  fuflicient  fare* 
**  ties  as  fuch  juftice  or  juftices  (hall  approve  of,  in  the  penalty  of 
**  60  /.  for  each  offence^  with  condition  to  profecute  fuch  writ  of 
^<  certiorari  with  eflFe£i:,  and  to  pay  fuch  juftice  or  juftices  the  for- 
<<  feiture  due  by  fuch  convi£tion,  to  be  diftributed  as  by  the  laid 
*<  a£l  is  direded,  or  to  render  the  perfon  or  perfons  convidled  to 
*'  fuch  juftice  or  juftices  within  thirty  days  next  after  fuch  con* 
^<  vi£tion  (hall  be  confirmed,  or  a  procedendo  granted}  and  that 
^  in  default  thereof,  it  (hall  be  lawful  to  proceed  to  the  levying 
*<  of  the  penalty  mentioned  in  fuch  conviction,  in  fuch  manner 
<<  as  if  no  certiorari  had  been  awarded.'' 
Fn/rftat.  '        I  p.  A  certiorari  was  moved  for  to  remove  a  conviction  by  the 
6G.1.C.11.  Gommi(Boncrs  of  ezcife  for  the  double  duties  on  beer  (under  'the 
svUMion'ky  >2  Car.  2.  c,  I4./  33O  into  the  K.  B. :  but  the  court,  after  great 
rcbecoorcui  confidemtion,  determined  that  a  certiorari  would  not  lie  in  this 
Mrutd>reid.  ^^^^*     ^'*  ^*  '^*^^^*'''^^>  Mich.  21  G.  3.  Doug.  549.  * 

-«id  I  O.  %•  c.  16.  f*  }• 

Loid  MMifield,  C.  J.  in  Rex  v.  Whitebmd,  obferrcdt  that  if  a  eerfmdrl  had  laioy  it  oraft  be 
granted  upon  caiife  fliewo  \  and  aa  the  affidaTita  in  fopport  of  the  application  in  the  cafe  before  the 
•<«un  did  not  proceed  npoo  any  alleged  want  of  jorifdi^ion»  but  contained  objcfkiont  to  the  convidioa 
on  the  merita,  the  court  wouL*  not  grant  the  certiorari  ir'  they  had  power  to  do  it,  for  chofe  obje^ona 
•re  more  properly  the  fubjed*inatter  of  an  appeal,  and  the  defendant  had  not  chofen  to  rcfort  to  that 
icipedy.    Doug.  5$a-3. 

B«^  in  the  cafe  of  a  conT'iQ'on  by  two  juftices  upon  the  ftat.  il  G.  i.  c.  30.  f.  16.  for  harbourinf 
tea  and  fpiritSi  where  one  of  the  objcAiona  taken  to  granting  a  tertkrsri  waa,  that  by  law  it  covld  not 
be  granted  }  the  conrt  held,  that  the  cafe  of  Rex  ▼.  Whitebread  waa  not  an  authority  to  govern  that 
cafe.  The  cafe  of  Res  v.  Whitebread  was  a  convidion  on  a  ftatute  long  prior  to  6  G.  i. ;  fuppofiog 
it,  therefore,  clear  that  the  ad  6 G.,i.  takes  away  the  certiorari  in  cafe  of  all  forfeitures  and  penalties 
created  before  that  time,  it  does  not  neceflarily  follow  that  it  is  taken  away  in  cafei  of  forieituiea  an4 
penalties  introduced  fioce.  The  ftat*  zi  G.  i.  c.  30.  f.  39.  had  been  relied  on  for  the  profecutor,  it 
being  contended  that  the  general  words  of  that  claufe  re>enaded  thefe  of  loG.  i*  c.  io>  f.  41.  as 
jnuch  as  if  they  bad  been  exprefsJy  repeated.  This  was  held  to  be  true  as  to  the  form  and  mode  of 
the  profecution  and  convl^lion  $  but  it  is  not  a  confequence  that  it  is  equally  true  u  to  what  Ihail  or 
may  be  done  after  convidion.  If  this  is  not  clear,  and  the  court  thought  it  was  not,  then  the  old  ge* 
neral  rule  applied,  via.  Uiat  nothing  but  exprefs  negative  words  fliall  take  away  the  jurifdiAion  i4  the 
court  of  K.  B.  This  opinion  is  fortified  by  the  words  of  the  fiat,  zo  G.  z.  c*  zo.  f*  41.,  and  by  the 
cafes  of  Rex  t.  Theed,  Trin.  5  &  6  G.  1.  1  Seflf.  Ca.  417.  Rex  (on  the  profecution  of  Redburne)  ▼. 
Miller  and  another,  and  other  cafes  not  reported  }  fo  that  the  cotirt  were  of  opinion,  that  the  cettiorsfi 
was  not  taken  away  ia  that  cafe.  However,  on  another  exception  made  to  the  granting  a  certiorari^ 
namely,  that  the  motion  had  been  made  not  on  an  objedion  to  the  jurifdiAion,  but  on  the  merits,  tha 
certiorari  was  refufedrupoo  the  reafoos  mentioned  by  Lord  Mans^d  in  Re^  v*  Whitebcctd.  Rex  f* 
Frances  Abbot,  Hil.  23  G.  3.  Doug.  553.  (0.  f  ZZ3.) 

ao.  Certiorari  lies  to  remove  examinations  taken  before  juftices 

jof  the  peace,  in  purfuance  of  2  (5f .  3  P.  (!^  Af .  r.  i  o«  Rex  v.  Bolton^ 

Mich.  a6  G.  3.  2  Hawk.  PI  C.  6th  edit.  406.  n. 

yideirknn.       ai.  If  a  ftatute  creating  an  ofience  give  cognizance  of  it  to  one 

J'e?  M  g!  j**^^^^>  ^'^^^  *"  appeal  to  the  feOions,  and  to  take  away  the  r/r- 

1*.  c.  %i.  '  tiorari  as  to  the  proceediugSj  and  afterwards  further  powers  for 

th« 
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the  pnniDmieAt  of  the  oflFcnder  are  given  to  the  feffions  by  another  13  G.%. 
ftatute,  which  does  not  take  away  the  certiorari^  the  claufe  for  ^  *♦• 
taking  away  the  certiorari  in  the  former  a£l  cannot  be  extended  to  cJci'c^ 
the  proceedings  under  the  latter ;  therefore,  where  there  have 
been  proceedings  under  both  ftatutes,  thofe  under  the  former  zdt 
cannot  be  removed,  but  thofe  under  the  latter  may.     Rex  v.  7Vr« 
rett^  Mich.  29  G.  3.  2  Term  Rep,  B.  R.TJS* 

22.  It  was  moved  to  quafh  a  certiorari  which  he  had  liTued  to 
remove  a  caufe  from  the  borough -court  of  Caermartben^  upon  an 
objedion  that  the  damages  were  laid  in  the  a£iion  under  40  /.»  and 
therefore  the  court  of  JT.  B.  would  not  take  cognizance  of  it ;  to  this 
h  was  anfwered,  and  of  that  opinion  were  the  court,  that  however 
that  might  have  held  as  an  obje£lion  in  general  cafes,  where  the 
aftion  was  brought  to  recover  a  debt  under  40/.^  yet  this  was  an 
a&ion  for  an  aflault  brought  againft  excife  officers,  who  could  not 
have  an  impartial  trial  in  the  court  below.  Daniel  v.  Phillips^ 
Hii.  32  G.  .<.  4  Term  Rep.  B.R.  499. 

23.  It  is  a  doubt  whether  the  court  of  K.  B.  will  grant  a  cer* 
tiorari  to  remove  an  order  of  feflions,  by  which  a  foldier  is  con« 
tinued  in  cuftody  for  want  of  fureties  under  ihtjlat,  (^  G.  2.  r.  31* 
for  being  the  father  of  a  cHild  likely  to  be  born  a  baftard.  Rex 
V.  Bowefiy  HiL  33G.  3.  5  Term  Rep.  B.  R.  156. 

24.  A  certiorari  lies  to  the  quarter  fcfDons  to  remove  an  indi£l« 
ment  (before  verdid)  on  the  18th  feftion  of  the  toleration  z6t 
I  IV.  ^M.  r.  iS.  for  didurbing  a  difTenting  congregation.  Rex 
V.  Huie  and  others^  Hil,  34  G.  3.  %  Term  Rep,  B.  R.  542. 

25.  After  verdiA  for  the  crown  at  the  afCzes  againd  the  inha- 
bitants of  the  county  of  Cumberland^  for  not  repairing  and  widen- 
ing a  bridge,  upon  a  motion  in  the  court  of  King's  Bench,  made 
by  the  profecutors,  that  a  fine  might  be  impofed  on  the  defendants 
to  be  laid  out  in  repairing  the  bridge  complained  of,  a  queftion 
arofe.  Whether  or  not  an  indiftment  of  this  kind  could  be  re>- 
moved  by  certiorari  as  this  had  been,  at  the  inftance  of  the  pro- 
fecutor?  In  order  to  (hew  that  ic  could  not,  the  defendants  relied 
on  fiic  Jlain  i  Ann.  c.  i8./.  5.  But  it  was  determined,  upon 
the  authority  of  a  great  number  of  cafes,  that  the  certiorari  had 
properly  iflued  \  and  thereupon  the  rule  for  impofing  the  fine  was  s 
made  abfolute.     Rex  v.  the  Inhabitants  of  the  County  of  Cumberland^ 

mi.  35  G.  3.  6  Term  Rep.  B.  R.  194, 

(E)  Ncccflary.     la  what  Cafes.  ^vtneru^. 

!•  A  Receiver  having  been  appointed  by  the  court  of  Exchequer 

^  here  of  lands  in  Ireland^  and  a  commiflion  having  ifiued 

cut  of  that  court  to  take  the  recognizance  of  fuch  receiver  there, 

and  which  was  accordingly  done  and  tranfmitted  hither ;  it  was 

moved  (the  receiver  being  in  arrear,  and  living  in  Ireland)  for 

liberty  to  tranfmit  the  record  of  the  recognizance  by  mittimus  into 

the  court  of  Exchequer  there,  in  order  that  procefs  might  liTue 

Ifpoa  it  out  of  that  cowrt  y  but  it  wa$  refafedj  the  only  method 

being 
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.  bcmg  to  &t  a  bill  on  the  foot  of  the  recognizance  in  the  court  at 
Chancery  in  Ireland  againft  the  receiver  and  hia  furetiea  to  have 
a^i  account,  and  upon  ifluc  joined,  the  certificate  of  the  recogni- 
zance here  would  be  good  evidence  of  it  in  the  court  there. 
JLord  Caftlecofner^  an  Infant^  ▼•  Lady  CafHiconur^  Feb.  24*  1727^ 
Bunh.  *it^^. 

2.  B.  the  defendant  in  the  JST.  £.,  and  who  was  fued  ther^ 
upon  a  bond  to  indemnify  H*  the  plaintiff,  had  pleaded  non  datn^ 
nificatt44f  to  which  plea  the  plaintiff  replied  a  recovery  in  the 
court  of  C  P.  againft  him  by  one  ^.,  whereby  he  was  damnified* 
To  this  replication  B.  had  rejoined  ntd  ticl  record,  and  the  plain* 
tiff  furrejoined  that  there  is  fuch  a  record  ^  and  then  moved  foe 
an  order  upon  the  proper  officer  of  the  court  of  C.  P.  to  attend 
in  the  cpurt  of  K.  B.  with  the  record  between  W.  and  H»  in  or- 
der for  its  being  infpeded.    But  the  court  denied  the  jnotron^ 
being  clear  that  there  was  no  fort  of  reafon  to  go  out  of  the  corn** 
mon  and  ordinary  courfe  and  method  of  pra£iice  in  fuch  cafe^ 
which  is  to  ifiue  a  certiorari  and  have  it  certified ;  notwithftanding 
it  was  urged  that  it  would  fave  time  and  expence,  and  that  the 
court  by  their  general  jurifJii^ion  had  fuch  a  power  over  all  in« 
/       ferior  jurifdidlions.      Hew/on  v.  Brown^  Tritu  33  t?"  34.  G.  2* 
Burr.  1034. 

^^''^^347-  (F)  At  what  Timo. 

I.   A  P PEAL  from  a  poor's  rate,  and  the  fefllons  ordered  the 

-^   churchwardens  to  produce  the  books  at  an  adjourned  day; 

before  which  a  certiorari  was  brought  to  remove  that  order,  and 

held  to  |ie,  though  the  appeal  is  depending,  elfe  the  oxder  muft  bo 

obeyed  before  the  validity  of  it  can  be  determined.     Ca/e  of  the 

Borough  of  Warnv\ch^  ^ich.  8  G.  2,  5/r.  991. 

S;C.  c«n.        2.  It  was  held  that  an  appointment  of  overfeers  may  be  rc- 

auigham,      moved  before  an  appeal  to  the  feflions ;  for  the  ri^lc  laid  down  v\ 

There  may    iaH.  147.  extends  only  to  the  cafi;  where  there  is  a  limited  time 

W  cafes  ib     for  appealing,  as  tq  the  nea^t  quarter  fe(fions  \  hut  Hit  Jlat.  42Eliz» 

Sanc^'       r.  2.  is  not  (o  reftralned,  aod  confequently  it  can  never  be  faid 

where  a<er.  that  the  tlmc  fof*  appealing  is  out.     And  if  the  appeal  from  an^ 

fwwi  hath   appointment  is  lodged,  there  can  be  no  certiorari  till  the  fe(QoQ 

ought*to  be    ^^^  made  a  determination,  and  a  certiorari  brought  pending  appeal 

deoied ;  and  fliall  be  fupcrfcdcd.    Cafe  of  the  Borough  of  Warvfickt  Mich.  8  G»  2* 

Ittch««tth6  S/r.ooi. 

caie  of  th«  ^^ 

Inhabitanta  of  Warwick,  whera  a  etrthnri  waa  prayed  pcadjog  a  fiffioM,  tad  the  party  bad  flude  hh 
cle^on,  hj  appealiag  thereto.    Ptr  tee  C.  J.,  Aad.  344. 

m  ftat.4j      J.  jt  ^ag  ijeij  by  ti^^  ^^^^  of  jp;  j5^  ^aj  where  an  or4cr  of 

i  6*  ^  ^  juftices  is  made,  and  there  is  bi^t  one  ptrty  who  hath  a  right  to 
appeal,  (as  in  the  cafe  of  orders  of  appointment  of  overfeers,  and 
orders  made  upon  an  overfeer's  abfence,  or  negligence  in  the  exe« 
cution  of  his  office,)  and  he  waives  his  privilege  of  reforting  to 

the  fei&ons^  and  clc^s  to  come  to  that  courti  a  fcrtkrari  lies  for 

femoTing 
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lemoving  ttie  orders,  there  being  no  reafon  againft  the  parties 
being  reccWed  i  for  the  authority  of  the  court  of  JT.  B,  is  never 
takcu  away  by  an  zGt  of  parliament,  without  fpecial  words  there- 
in for   that   purpofe.     Rek  y.  Harman  and  others y  Hit.   12G.  2« 

4.  But  where  there  are  two  parties  having  a  right  to  appeal, 
and  the  time  of  appealing  is  fixed  by  the  law,  (as  in  the  cafe  of 
(ettlements  where  the  time  is  limited  to  the  firil  fei&ons,}  it  is 
not  reafonable  to  grant  a  certiorari  till  the  time  is  elapfed ;  and  fo 
is  the  rule  in  Siuk.  147.  to  be  underftood.  Rexr.  Hat^man  and 
0thers^  Hi/.  1 2  G.  a.  J^nd.  344. 

5*  An  order  for  appointing  overfeers  made  by  two  juflices  was 
returned  by  certiorari  into  the  court  before  the  next  quarter  fef- 
£ons  was  held,  fo  that  there  was  no  opportunity  of  appealing  \  and 
it  being  moved  to  affirm  the  order,  it  was  faid  per  ^i/r.—- This 
feems  to  be  a  manifeft  injuftice,  and  an  attempt  to  take  away  the 
benefit  of  appealing  from  the  perfons  who  are  entitled  to  it.  Rex 
t.  HtUUch^  Trin.  1 3  {5*  14  G.  2.  i  Botts.  P.  Laws  by  Conjly  53. 

6.  Motion  to  difcharge  a  rule  for  a  certiorari  to  remove  an  or-  An  «Jer  of 
dcT  of  baftardy,  application  not  having  been  made  to  the  court  ***^*^/^ 
for  the  faid  rule  within  fix  calendar  months,  as  dire£ted  hy  Jlat.  theiiCs. 
13  G.  2*,  the  motion  was  granted  per  tot*  cur.    Rexv.Howletf^  foitwasob- 

k}  bat  /cr  ar.<— The  worda  had  or  madi  m  the  ftatute  have  1  rcooTpcA.    Res  v.  Hewlett,  Micfc. 
J7G.a.  iWUr.35. 

7.  Two  were  indicted  at  feffions  for  a  confpiracy,  and  the  juty  vyup^ 
found  one  guilty,  and  that  the  other  died  before  the  indidment  |?^(^^ 
was  preferred,  oefore  any  judgment  was  given  at  the  feffions  the  ^  *  ""** 
erne  found  guilty  brought  a  certiorari.     After  argument  upon, the 

cafe  itfelf  a  doubt  arofe,  what  the  court  could  do,  the  certiorari 
being  brought  before  judgment ;  and  the  court  of  iST.  B.  not  being 
ipprifed  of  the  ctrcumftances  of  the  offence,  could  not  tell  what 
judgment  to  give ;  and  in  Carth,  6.  it  is  faid  they  canpot  give 
judgment.  A  rule  therefore  was  made  to  (hew  caufe  why  the 
certiorari  (hould  not  be  qualhed,  fo  as  to  remit  it  back  to  the  fef« 
fions ;  which  was  afterwards  made  abfolute.  Rex  7.  Eliz.  NicbolU^ 
Ef/I.  f  8  G.  2.  Str.  1227. 

8.  A  eeriiorari  was  brought  to  remove  an  information  from  the 
quarter  feffions  of  the  city  of  London  upon  xhtjlat.  i  Jae.  1. 
c.  22.  before  convidion.  Rex  v^  tfiUiams^  Trin.  30  {9*  3 1  G.  2. 
Btarr^  385. 

9.  Defendants  were  indlfted  upon  the  ^at.  1 3  G.  3.  c.  78.  for 
a  nuifance  in  a  highway,  and  the  profecutor  had  taken  out  a  ar^ 
Areai,  whidi  the  defendants  moved  to  fuperfede,  and  for  a  proco^ 
dendo.  In  (hewing  caufe  it  was  infifted,  that  fefiion  24  of  the 
ftatttCe,  which  provides  that  no  indictment  or  prefentment  fliall 
he  moved  by  certiorari  till  fuch  indidment  be  traverfed  and  judg« 
isent  tbevettpon  given,  does  not  extend  to  the  crown,  but  only  to 

certiorari  at  the  inftance  of  the  defendant.     And  although  it 
Was  urged  for  tbe  defendant  that  the  real  profecutor  was  a  private 

9  perfon> 
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pcrfoh,  y^t  tKc  court  held  that  the  words  ^*  till  fuch  indic^metit  be 
traverfed,''  iSTc*  (hew  very  plainly  that  this  claufe  was  not  intended 
^  to  take  away  a  certiorari  at  the  inftance  of  the  crown,  for  the  king 

4oes  not  trayerfe.  It  was  calculated  only  to  prevent  defendant's 
bringing  a  certiorari  for  delay.  Rex  v.  Inhabitants  of  Bodenhafn^ 
^rin.  14  G.  3.  C&wp.  78. 

10.  The  defendant  had  been  amcrfed  at  the  court-leet  of  the 
Ubevty  of  the  Savoyy  the  amercement  affeered,  and  afterwards 
cftreated  by  the  (teward  into  the  court  of  the  duchy-chamber  of 
Lancajlerj  and  the  ufual  writ  of  levari  fadas  et  tapias  having 
iflued  under  the  duchy  feal,  the  fine  was  in  confequence  paid  by 
the  defendant.  The  court  of  K.  B.  were  clearly  of  opinion  thai! 
a  certiorari  would  not  lie  in  this  cafe  to  remove  the  record  and  pro- 
ceedings of  the  court-leet ;  as  the  fine  had  been  eftreated  and 
paid.     Rtxv.  Heaton^  Mich*  28  G.  3.  2  Term  Rep,  B.  R^  184. 

11.  A  certiorari  had  been  granted  to  remove  certain  proceed- 
ings  before  juftices  upon  the  vagrant  a£l  into  the  King*s  Bench  ; 
and  upon  a  motiofi  to  quafli  the  writ^  it  appeared  that  ^.  had 
been  committed  by  the  juftices  as  a  vagrant  to  the  next  feflionS) 
agalnft  which  commitment  ji.  had  appealed,  and  that  appeal  was 
then  pending.  The  court  were  all  of  opinion,  that  no  certiorari 
could  iffue  then ;  and  therefore  that  it  mud  be  quaflied  ;  for  the 

'  xnagiftrate  had  committed  to  the  feffions,  and  the  vagrant  had 

appealed ;  fo  that  both  parties  had  agreed  that  there  (hould  be  an 

appeal  to  the  feflions :  and  therefore  the  certiorari  ought  not  to 

iffue  till  the  feflions  had  determined  the  cafe.    Rex  v.  Sparrow  and 

■'     another,  Mich.  28  G.  3.  2  Term  Rep»  B.  R^  196.  (/i.  a)* 

12.  If  more  than  fix  months  have  elapfed  between  the  date  of  a 
convi£kion  before  juftices  of  the  peace  and  the  time  of  applying 
for  a  certiorari,  contrary  to  xhtjlat*  13  G.  2.  r.  i8./  5.  the  court 
will  fet  afide  the  writ.  Rex  v.  Bougbey  and  others,  Eaft^  3*1  G.  3. 
4  Term  Rep.  B.  R.  2^1. 

13.  A  fine  being  laid  upon  the  county  of  EJfex  by  one  of  the 
judges  of  aflizcy  for  negle£king  to  repair  the  county  gaol,  and  it 
being  eftreated  into  the  Exchequer,  the  magiftrates  of  the  county 
contefted  its  legality ;  and  for  the  purpofe  of  defraying  the  ex* 
pences  incident  to  the  fuit,  made  an  order  at  the  quarter  feiEon^ 
that  the  fum  of  150  /•  be  advanced  by  the  treafurer  pf  the  (o)inty 
to  the  clerk  of  the  peace  of  the  fame  county,  on  account  of  the 
expcnces  of  defending  the  inhabitants  of  the  faid  county  from  the 
fine  impofed  upon  them,  fubje£|  to  the  difcuQion  of  any  .right 
that  the  county  has  to  difpute  the  payment  of  fuch  mopey.  Thi9 
order  being  removed  into  the  court  of  K»  B.  by  ctrtioritri,  it  .was 
moved  to  quafli  it  quia  improvide  emanavit.  For  hjjlat*  12  G.  2* 
€.  29./.  21.  <'  No  writ  of  certiorari  to  remove  apy  rates  aisMie  ia 
^  purfuance  of  that  a£t,  or  to  remove  any  orders  or  other  pron 
<<  ceedings  taken  or  made  by  the  <aid  refpeAive  gen^r^l  or 
^  quarter  feflions,  touching  fuch  rates»  fball  be  t^ken  out  of 
^  granted  but  upon  motion  to  be  made  tbnic  time  in  the  firft 
^  week  of  the  next  term  after  the  time  for  tppciiUag  from  fuch 

.        « ntsi 
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•«  rates  or  orders  is  expired.**  The  time  for  appealing  agamfl; 
fuch  rates  or  orders  is  limited  by  fe£tion  12  of  the  fame  a£):  to  i 

the  next  general  or  quarter  felEons  after  the  rate  is  made.  And 
in  thb  cafe  the  certiorari  had  not  been  applied  for  within  the  time 
prefcribed  by  the  z£t.  But  it  was  argued  on  the  other  Cde  that 
the  z&  reftrains  the  granting  the  certiorari  only  where  the  pro* 
ceedings  and  orders  to  be  removed  by  it  are  touching  the  rates. 
Whereas  the  order  ^  in  this  cafe  was  not  touching  a  rate^  but 
touching  the  public  ftock ;  as  the  money,  when  collefled  by  the 
high  conftable,  and  paid  into  the  treafurer's  hands,  is  exprefsly 
dire£led  to  be  called  by  this  z&.  The  court  feeming  inclined  that 
the  writ  lay,  the  motion  to  quafh  it  was  abandoned.  Rex  v.  Lt» 
habitants  ofEffexy  Eaft.  32  G.  3.  Nolan's  Cafes,  56. 


(G)  One  or  more  Writs.  4vs«>r!4^ 

I.  npHE  plaintifF  in  error  took  out  a  certiorari  of  a  wrong  term,  S.  P.  Bowea 

*    which  did  not  verify  his  error ;  and  now  he  moved  for  a  w.M*"°U 
fecond  certiorari,  which  was  denied,  the  court  faying  it  may  be  ^,5^,'  g,^, 
granted  to  affirm  (a),  but  not  to  reverfe  a  judgment.     Merrjfield  («)  Berkley 
V.  Berry,  Trifi.  13  G.  1.  Str.  765.  Tr"*'''*G! 

2.  A  certiorari  having  been  granted  for  the  removal  of  feveral  »/str.  907. 
orders  for  appointing  overfeers,  and  alfo  for  convi£ling  the  per- 
fons  fo  appointed,  for  refufing  to  a£t  in  the  office,  z/uperfedeas  was 
prayed  ;  it  being  obje£led,  that  in  this  cafe  there  being  feveral 
orders,  there  ought  to  have  been  more  than  one  certiorari*  But 
the  court  faid^-There  is  no  weight  in  this  obje£tion,  as  all  the 
orders  removed  relate  to  the  fame  perfons  and  the  fame  matter. 
Rex  V.  Harman  and  others,  HiL  12G.2»  Andr.  343. 

(H)  *  Obtained  or  granted.     How,  and  by  whom.  4V'ncr35o: 

In  what  Cafes,  and  wherefore.  tT'^'fn^'* 

I.  *pWO  defendants^  who  were  convicted  at  Hereford  affizes  of 
^  a  murder  committed  in  Pembroke/hire,  moved  in  arreft  of 
judgment  upon  the  ground  that  the  26  M.  8.  c.  6.  did  not  extend 
to  ail  the  principality  of  Wales  ;  whereupon  a  certiorari  and  habeas 
cwpus  were  dire£led  by  the  judge  before  whom  the  defendants 
were  tried  \  by  virtue  of  which,  they  and  the  convi£lion  were  both 
brought  before  the  court  of  iC.  B.  Rex  v.  Athoe  and  another.  Trim 
pG.  f .  Str.  553. 

2.  An  ind  lament  was  for  ob(lru£iing  a  highway  leading  through  8.  c.  quoted 
RUimond  Pari,  .and  the  attorney-general  prayed  a  certiorari  to  ^^^gi^ . 
remove  it.    Wright  J.  had  fome  doubt  whether  a  certiorari  ought  Rex  v. 
to  be  awarded  without  an  affidavit  that  a  private  right  would  cucc, 
come  in  queftion.    Fide  Jot.  $  W.  isTM.c.  11.    But  the  other  Jj^^** 
thfce  judges  were  of  opinion,  that  the  affidavit  required  by  that  jordibip 
ftatute  is  only  in  cafe  of  an  indij^ment  for  not  repairing  a  high-  roentioAed 
way :  but  if  the  preletit  indi£lment  were  within  the  meaning  of  |^^y  ^i^ 

that  ftatnte^  yet  as  the  king  is  not  therein  exprefsly  named,  he  is  cafc  of 

not 


]iiehiri6D^  Aot  bound  thcrebf  ,  and  confeqaendy  the  attoraey-genetal  iniglit 
Fark»an4  movic  for  a  certiorari  without  producing  an  affidavit.  ReM  v.  Bur^ 
Slt^T  i'fi>  ^J'  27  G.  2.  S«yr,  1 28. 

rarif  at  attorney- general,  in  the  nanne  of  the  crown  ;  and  although  he  moved  it  on  the  part  of  the  de- 
tadaot*  the  court  were  of  opinion,  that  the  king*s  attorney -general  had  a  right  to  demand  ity  when  it 
appeared  that  the  right  of  the  crown  wat  in  queftion.  And  the  reporter  adds,  tha:  Lord  Maosfieid  de* 
dared  he  made  that  motion  by  the  fpecial  order  of  the  king^  who  was  defiruus  that  the  tight  ihoolvi  be 
fblenuily  triad. 

S.  C.  Burr.  3.  Motioii  for  a  certiorari  to  remove  convidions  before  a  juftice 
1040.  where  of  the  peace  on  xhtjlat.  22  Car.  2.  againft  conventicles,  (the  dc- 
^tUierrr.  ^^^dants  being  methodiils,)  and  alfo  the  proceedings  on  the  ap- 
fift'tfrfdoes  pcal  to  the  quarter  feffions  purfuant  to  tfie  dire£lions  of  the 
^^A^^f  ftatute,  which  orders  fuch  appeal  to  be  final,  and  that  no  other 
theqwec^  court  (hall  interpofe.  On  the  other  fide  it  was  infilled,  that  this 
tioo,  but  to  negative  claufe  could  only  extend  to  the  K.  B.,  as  no  other  court 
Slli^-nrf  ^^^^^  ^^^  interpofe  with  regard  to  proceedings  at  quarter  fef- 
ioriff^oa  ^^^^  ^  ^^^  ^^^^  ^  ^^^^  ^^  error  would  be  the  only  proper  remedy, 
haveex*  Sed  per  Lord  Mansfield  C.  J.-— There  is  no  colour  that  thefe  ne- 
oeeded  their  gative  words  (hould  do  away  the  jurifdi£tion  of  this  court  to  iflue 
A  certiorari  writs  of  certiorari;  they  will,  perhaps,  take  away  the  writ  of 
was  granted,  error  that  has  been  mentioned.  But  this  court  hath  an  inherent 
d^red^  td^  power  to  iflue  certiorari^s  in  order  to  keep  all  inferior  courts  within 
df  t^  peace  due  bouuds,.  unlefs  exprefsly  forbid  fo  to  do  by  the  words  of  the 
lor  the  law.  If  the  juftices  have  done  right  below,  you  may  (hew  it  and 
Ml^^  qua(h  the  certiorari^  but  if  there  be  the  leaft  doubt,  this  court 
Mremove     Will  grant  the  writ.    Rex  v.  Reeve  and  others^  Trin»  33  &f  34  C  2. 

iatoK.B.     Blactfi.221. 

aa  order  of  ^        ** 

feffions  quaihing  a  fca?eoger's  rate,  and  making  a  new  one,  notwidiAanding  the  claufe  sW.&M* 

ibc.  a.  c.  S.  f.  It.  which  fays,  that  perfons  aggrieved  may  have  recourfe  to  the  general  quarter  feffions 

of  the  peace  to  be  holden  for  ihe  place  wherein  the  matter  of  grievance  doth  arife;  and  that  their 

detcraunation  and  order  therein  ihall  be  final,  without  any  appeal  to  any  other  court  whatibeyer.    Res 

▼•  Inhabiunts  of  St.  Andrew,  Holbom,  and  St  George  the  Martyr,  Hil.4  G.  3.  Burr.  1450. 

4.  A  certiorari  was  moved  for  and  granted  to  remove  an  in- 

quifition  and  a  verdidl  thereon,  taken  before  the  (herifF  of  Zan- 

cq/bire  by  virtue  of  a  private  zQ.  of  parliament  {Sj/nn.  r.  25.) 

into  the  King's  Bench,  which  court  afterwards  'on  motion  qua(hed 

all  the  proceedings  below.   Re;c  v.  Mayor,  &c.  ofLiverpool,  Trin^ 

8  G.  3.    Burr.  2234. 

T|iereisa         5.  A  certiorari  was  obtained  (by  the  profecutor)  to  the  quarter 

diftinQii^     fcfllons  of  a  Welch  ^county  in  the  firft  inftance^  (notwithftanding 

!ndi!^uit    there  being  a  court  of  great  feflions  there,)  to  remove  an  indid- 

oaiy  in  the    ment  for  not  repairing  a  highway,  which  it  charged  the  defend- 

^'"*  ^1  ^  ants  with  being  bound  to  repair  ratiane  tenure*     Rex  v.  Inhabitants 

inSiameata  of  Clace  in  the  County  of  Glamorgan  g  or  Rex  v.  Lewis  and  fevm 

fli«ftbe)aod  others,  Trin.  oG.  q*  Burr.  24c6. 

ment  aftually  profecoted  by  the  officer  of  the  crown.  In  the  latter  cafe  the  king  hat  undoubtedly  a 
il^  to  prolecttte  in  what  court  he  pleafea.  In  a  cafe,  Rex  t.  Oocfiphoroua  TindaU  and  otfaara,  Eaft. 
sy  O.  a.  The  attomey-geoeral,  on  the  behalf  of  the  crown,  moved  for  a  urtkrari  to  remove  foae 
orders  of  two  juftices,  made  for  die  relief  of  glaiTmakcrs  from  an  overcharge  upon  them  by  the  officcra 
•f  excife }  it  was  holden  that  the  king  had  a  right  in  every  cafe  where  the  ciowu  is  concerned 
to  demand  a  ctrikrari^  and  that  the  court  are  bound  to  grant  it,  unlefs  the  king^t  right  to  it  it  re« 
ftrained  by  (ome  a^  of  parliament*  Therefore  in  fuch  cafea  the  court  will  ezcrdfe  00  difcietioa. 
But  where  (be  mauer  ii  icaliy  pioiccuccd  «niy  by  a  printe  p«rta  {which  prints  pedoa  it  under  tha 
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control  of  tiie  Attomey-Geocn],  who  majr  ftop  the  profecutiony)  there  is  t  diftiadioa.  In  the  cafe  of 
4o  application  on  the  pait  of  the  ptofecutor  for  a  certkrarif  it  goes  of  courfe  t  in  cafes  of  application  by 
the  defendant,  thexc  muft  be  a  fpecial  ground  laid  in  order  to  remove  it  from  Wales,  or  from  any  )urif« 
di^ion  whatfoever.  And  f€r  Aftooi  J.—- The  king  has  a  right  to  choofe  his  court.  But  the  court 
will  not  remote  an  indidment  from  i\xt  grand  Ceffions  at  the  application  of  a  defendant  without  grounds. 
taa  cafeof  Rex  v«  Owen  Farry  and  Gainer  Thomas,  (May  1759*  never deiermined,)  where  M.  J.  Afton 
noveJ  for  %  frocedeado^  Wilmot,  J.  (aid,  that  he  had  looked  into  ths  cafe  of  Theodore  Morrii,  re- 
ported in  I  Vent.  146.  and  i  Keb.  7^4.  7x9.  and  that  it  appeared  by  the  Rule-book,  that  the  c«r- 
r^rari  did  not  iflbe  at  the  application  of  the  deieiidanty  but  at  the  inftance  of  the  profecutor.  ViJa 
Burr.  2458,  9.     y^ide  antt^  letter  (B),  pi.  a.  CD),  pi.  3. 

A  defendant  has  no  right  to  remove  an  indidmenc  of  felony  from  Hicks*s  H4II,  without  the  conient 
of  the  proiiecutor  \  and  if^ttrthrsri  for  that  purpofe  (hould  ifToe  impronndi,  the  court  of  K.  B.  will 
order  it  to  be  foperledrd.     Rex  ▼•  Ducbe(s  of  Kiogftoo,  Bad.  15  G.  3.  Cowp.  983. 

6.  Upon  a  motion  for  an  attachment  againft  the  prothonotary  The  ^a* 
of  the  court  of  C  P.  for  the  county  palatine  of  hancajier^  for  not  cumftances 
obeying  a  writ  ol  certiorari  iffued  to  remove  the  proceedings,  in  a  ^^!^^ 
ctrtain  caufe,  from  that  court  into  the  K.  B.^  and  it  being  moved  Langton' 
at  the  fame  time  to  fuperfede  the  certiorari^  Lord  Mansfield^  C.  J.  ""^^  ^hnSti 
faid,  there  is  no  doubt  but  the  court  of  K.  B,  may,  under  par-  ^me  topkad 
ticular  circuai (lances,  as  in  a  cafe  which  calls  (trongly  for  a  trial  intheadioa 
at  bar,  grant  a  certiorari  to  remove  proceedings  from  a  county*  ^^"^  ''«• 
palatine ;  but  fuch  a  writ  cannot  be  fucd  out  without  laying  a  "it^from 
ground  for  it,  and  as  the  writ  was  fued  out  in  this  cafe  without  the  King*t 
laying  any  ground,  it  ilTued  improvidently,  and  muft  be  fuper-  ®*?^»  ?* 
fcdcd.     Zinck  v.  Langton^  Trin.  2 1  G.  3.  Doug.  749.  SLtherfrom 

the  chancellor  of  the  county  confequent  upon  it,  were  delivered  to  the  deputy  prothonotary.  As  he  bad 
ncnr  before  known  an  inftance  of  fuch  a  proceeding,  he  deferred  returning  the  writ,  and  at  the  nesC 
aAms  WiHes,  J.  granted  a  rule  to  (hew  caufe  why  the  plaintiff  diould  not  ilfgn  interlocutory  judgment, 
n^twithftaDding  the  ctrtkrari  \  and  upon  ihewing  caufe,  and  hearing  the  queftion,  whether  the  certiorari 
would  lici  argued,  he  permitted  the  plaintiff  to  figo  interlocutory  judgment,  but  00  condition  that  he 
ft^ld  not  uke  oot  execution  till  there  ihould  be  an  opportunity  of  moving  the  court  of  K*  B.  A  w.ic 
of  inquiry  was  afterwards  executed,  and  damages  given  to  the  amount  of  671  /.  41.  6^*  but  final  judg- 
neat  wai  notfigned.  The  affidavit!  on  which  the  rule  for  the  atuchment  wai  moved  for,  did  not  Data 
»j  particular  caule ;  and  it  came  out,  when  the  cafe  waa  argued,  that  the  attornies  on  both  fides  had 
agreed  that  the  motion  below  fliould  be  made  for  figoing  interlocutory  judgment  Lord  Mansfield,  C.  J« 
obfefved,  that  as  to  the  officer,  he  was  cleared  from  any  contempt  in  not  obeying  the  ctrtiorari  by  thf 
sgrctmeot  between  the  aitoinies.    lldt  Doug.  750. 

7.  It  was  moved  to  fuperfede  a  writ  oi  certiorari  which  had  Videante^ 
been  fucd  out  by  the  defendant  as  of  courfe,  and  without  any  ap-  I'f"'  W9 
plication  to  the  court,  to  remove  the  proceedings  in  an  a£tion  ^■'^' 
depending  in  the  court  of  great  feflions  for  the  county  of  Pl?/w- 
Me.    On  (hewing  caufe,  an  affidavit  of  the  defendant  was  pro- 
duced, in  which  he  fwore,  that  from  the  influence  of  the  plain- 
tiff in  the  county  of  Pembroke^  and  his  being  himfelf  an  entire 
ftranjjcr  there,  he  believed  he  could  not  have  a  fair  trial.     It 
was  (aid,  on  this  occafion,  that  there  were  many  precedents  of 
certiorarij  to  the  counties  palatine,  and  to  the  court  of  Ely,  and 
(everal  to  remove  indi£lments  from  the  courts  of  great  feflions  in 
Jf^ales,    In  general,  indeed,  thofe  were  brought  by  the  profe- 
cutor: but  there  is  one  at  the  fuit  of  the  defendant  in  the  cafe  of 
%  T.  James^  ST,  10  fT.  3.  12  Mod.  197.     Lord  Mansfield ^  C.  J. 
faid,  that  the  writ  was  not  of  courfe,  and  as  it  had  been  fued 
cut  in  this  cafe  without  laying  any  ground  before  the  court,  it 
muft  be  fupcrfeded.     Willtams  v.  Thomas  and  another^  Eaji.  22 
G.3.    DW;  7c X.  n.  a, 
Voi.n.  C  «.It 
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Notice  of  8.  It  was  moved  to  quafli  a  ctrtiorari^  becaufe  no  notice  (aC^ 
cherute  to  cording  tojfiat.  1 3  G.  2.  f.  1 8./  5.)  had  been  given  to  the  juftices 
h  not?u«-  before  the  application  for  the  rule  to  (hew  caufe.  And  the  court 
cient,  the  faid  it  had  been  the  pra£lice  to  give  the  notice  before  the  rule  wa8 
Tu  days*  no.  firft  applied  for ;  and  they  quaUied  the  certiorari.  Rix  v.  NicboUr^ 
'Xt^  ^''-  25  G-  3.  5  ^«^  Rep.  B.  R.  280.  n.  {a). 

tvte,  flio«ld  be  gives  to  the  magiftrate  previout  to  the  applicatJOD  for  tbit  rule.  Rex  ▼.  the  Jiifticci  of 
Clamorgan^irey  Trin.33  G.  3.  5  Term  Rep.  B.  R.  279. 

9.  tJpon  a  motion  for  a  certiorari  to  remove  a  convtQion  bj  a 
ju(lice  of  the  peace  \ipon  16  G.  3.  c»  30.  which  was  pafled  to  pre-* 
vent  the  dealing  of  deer,  it  waa  obje£ied  that  no  certiorari  lay, 
for  by  the  23d  ^£):ion  it  was  enafted,  that  no  convi£tion  or  judg-« 
ment  (hould  be  rembved  by  certiorari.    But  the  court  were  of 
opinion,  that  the  refult  of  the  fevetal  proviGons  in  the  a£b  was,  that 
the  defendant  had  an  option,  either  to  remove  the  proceedings 
from  before  the  juftice  convifiing  by  certiorari^  or  to  appeal  to 
the  quarter  feffions ;  that  if  the  latter  mode  had  been  adopted, 
the  ceriitirari  would  have  been  barred,  but  not  in  the  former  cafe. 
.  Rex  V.  Eafotty  Mid.  2H  G.  3.  2  Term  Rep.  B.  R.  8^. 
Bvt  ts  the         10.  A  certiorari  had  been  obtained  to  remove  all  and  iingei2T 
cotfrt  quafli-  the  afiTeflments  of  land-tax  for  the  Tower  diviGon  of  the  city  of 
It^H  "]t     -^^^^^f  fo^  21  particular  year :  but  the  writ  was  afterwards'quafiied.' 
vras  faid  by    For  the  afleiTments  of  the  land-tax  are  public  proceedings }  every 
i^ihhtirft,  J.  perfon  is  entitled  to  take  copies,  fo  that  no  injury  can  arife  to  the 
jauVtake     P^fty  from  the  court  refufing  a  certiorari ;  but,  on  the  contrary, 
care  at  the    Very  great  public  inconvenience  would  enfue  from  permitting  it 
fame  time     to  iflue.     Rex  V.  Kirt^  and   others.    Hil.  28  G.  3.  2  Term  Rep. 

that  the  «     p     „^^  *  ^  ^ 

party  who      '°'  ^'   ^34» 

applied  for  it  (hould  not  fuffer  any  inconvenience  by  qoaihing  It.     And  therefore  that  if  an  applicidoa 

wtrt  made  to  the  court  for  an  information  againft  the  commifiionen,  they  would  admit  an  attcfted  copy 

cf  the  alFefliceoc  inffead  of  the  original,     yide  %  Terod  Rep*  B.  R.  a35. 

f^^Jt  gfitff         1 1 .  For  the  fame  reafon  that  the  court  would  not  grant  a  cer^ 

letter  (D),     tiorori  in  the  leafe,  pi.  ic,  they  have  refufed  fuch  a  writ  in  the 

^'^'  cafe  of  a  poor  rate,  for  the  poor  would  remain  unprovided  for  in 

the  mean  time,  if  it  were  otherwife.    Per  Afhhurjl^  J.  in  Rix  v* 

King  and  others^  HiL  2Z  G.  3.     2  Term  Rep^  B.  R.  235. 

12.  A  juRice  of  peace  prefented  a  road  as  being  out  of  repair, 
on  the Jlat.  13  G.  3.  r.  78.71  24.}  which  prefentment  had  been  re- 
moved into  the  K.  B.  on  the  part  of  the  profecutor  by  i:ertiorarL 
Application  was  made  to  quafti  the  writ,  on  the  ground  that  one 
M.  had  fued  out  the  certiorari,  and  was,  in  truth,  the  profecutor^ 
which  was  not  allowed  by  the  zSt,  the  only  profecutor  recognized 
by  the  24th  fr^^'^^ni  h"'""^  *^*  yta\n^  himfelf  who  made  th^  pre- 
..  _  ^*t  cne  other  Gde  an  affidavit  was  produced,  made  by 
the  juftice,  that  ^.  profecuted  with  liis  full  confent  and  appro* 
l}ation.  Per  r^^.— -The  juftice  is  the  perfon  to  whom  the  court 
look  as  the  profecutor.,  ne  has  avowed  the  prefentment ;  if  he 
confents  to  the  adis  of  any  other  perfon  condufling  the  profecu* 
tlon,  he  takes  on  him  the  rej^nfibility,  and  is  anfwerable  ibr  all 
the  coft^>  if  the  prefentment  Ihould  turn  out  to  be  improj^r. 
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Hix  T.  Iniaiit.  ef  Penderrpt,  Hil.  a8  G.  2,  2  Term  Rfp. 
£.  R^  2<Jo, 

13.  Mr.  Attorney  General  moved,  on  the  behalf  of  the  de* 
icndanty  for  a  writ  of  certiorari  to  remove  an  indidmcnt  againft 
an  officer  of  *excife,  indi£ied^  with  two  others,  for  a  riot  and 
aflault,  at  the  Dover  feffions.  The  court  immediately  granted  the 
writj  without  any  affidavit  being  provided  to  fupport  the  motion. 
Rex  V.  Stannard^  Hil.  31  G.  3.     4  Term  Rep.  B.  R*   16 1. 

14.  Judgment  being  figned  agatnft  a  defendant  in  the  mayor's       ^ 
court  of  London^  he  furrcndered  himfelf  to  the  Poultry  counter, 

on  the  iptfa  of  May^  in  the  difcharge  of  fiis  bail.  On  the  24th 
July  a  ca,fa.  iffiied  out  of  that  court  to  charge  him  in  execution. 
But  he  had  been  previoufly,  on  the  7th  June^  removed  by  habeas 
€orftUf  to  the  Fleet  prifon.     A  motion  being  made  in  C.  B,  for  a  ^ 

certiorari  to  iflue  to  the  mayor's  court  to  remove  the  record  of  the 
judgment  into  that  courtiin  order  to  charge  the  defendant  in  execu- 
tion on  it  in  the  Fleet,  by  virtue  of  the  Jlat.  19  C  3.  r.  70.  /.  4. 
a  doubt  anrofe  on  the  conftru&ion  of  that  ftatute^  which  does  not» 
in  exprefs  terms,  extend  to  the  cafe  of  a  prifoner  in  a£lual  cuf- 
tody.  But  the  court  thought  that  the  cafe  was  within  the  equity 
of  the  ftatute,  and  therefore  made  the  rule  abfolute.  Jordan  v. 
Cdey  Mich.  31  G.  3.  i  H.Blackfi.  53a. 

15.  Two  perfons,  having  entered  into  a  recognizance  to  pro« 
fecute  with  effect,  isfc.  obtained  a  certiorari  to  remove  a  convic- 
tion on  the  Conventical  ^€t  (22  Car.  2.  c.  i.)  into  K.B.,  which 
it  was  moved  ihould  be  fet  afide,  upon  the  ground  (among  others) 
that  the  defendant  had  not  given  the  fecurity  required  by  the 
5  G.  2.  £.  19.  /.  2.  which  ena£lsi  That  no  certiordri  ihall  be  al- 
lowed to  remove  any  judgment  or  order  of  juftices,  unlefs  the 
party  ptofecuting  fuch  certiorari  before  the  allowance  thereof,  fliali 
enter  into  a  recognizance  with  fufficient  f^reties,  (s^c.  in  50  Z., 
with  condition  to  profccute  the  fame  without  delay,  and  to  pay 
cofts  if  the  judgment  or  order  be  confirmed.  Againft  this  ob« 
jedion  it  was  infifted,  that  by  the  Jot.  5  G.  2.  it  was  not  necef- 
iary  for  the  perfon  convi£led  to  give  fecurity,  it  being  fufficient 
if  the  party  who  profecuted  the  certiorari  did  u),  and  that,  accord* 
ing  to  the  pra&ice  of  the  crown  office,  two  fureties  only  were 
fufficient.  But  the  court  thought  the  objeAion  well  founded9 
and  iet  afide  the  writ.  Rex  v.  Boughey  end  others,  Eaft.  3  x  G.  3* 
4  Term  Rep.  B.  R.  281. 

1 6.  As  it  is  difcretionary  in  the  court  of  K.  B.  to  grant  or  re« 
fiife  a  certiorari  to  a  defendant  to  remove  a  convi^ioo  before 
jttftices^  if  it  appears  to  the  court  that  the  juflices  have  drawn 
the  proper  ronclufion  from  the  evidence  given  to  them,  (and 
which  in  the  cafe  before  them  was  merely  prefumptive,)  fuch  a 
writ  will  be  refufed.  Rex  v.  Bafs,  Eaft.  33  Cr.  3.  5  Term  Rep, 
JB.R.2SU 

17.  If  it  appear  that  the  jullices  of  peace  exceed  their  jorif- 
diAl0f^  tbe  court  of  K.  B.  will  grant  a  certiorari  in  order  that  a 
com ifiiofi  may  be  ^a(hed,  even  though  no  objeAion  to  the  want 

C  2  of 
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of  juuiHi^iOQ  W28  made  below.     Per  jf/bbur/lf  J.  in  Rex  v.  -£^0^$ 
Ea/l.  33  G.  3.     5  Term  Rep.  B.  R.  253. 

1 8.  An  indi^ment  was  found  at  the  affizes  againft  the  de- 
fendant for  keeping  a  diforderly  boufe  \  and  on  an  application  by 
the  profecutor  there,  it  was  ordered  that  48  hours  notice  of  bail 
fliould  be  given  before  bail  could  be  taken  ^  the  defendant  com- 
plied with  that  order,  and  put  in  bai|  below.  And  it  Was  ar- 
gued, amongft  other  things,  that  the  application  for  a  certiorari 
being  to  th^  difcretion  of  the  court,  after  the  profecutor  has 
compelled  the  defendants  to  incur  an  expence  below,  they  Mrould 
not  permit  him  to  remove  the  indidiment  into  the  J?.  B.  Sed  per 
J^M//!fr,  J. -^Though,' perhaps,  the  profecutor  would  have  a£led 
more  difcreetl]^  by  fufFering  the  indi£traent  to  remain  in  the 
court  where  it  was  found,  I  cannot  fay,  from  any  authority,  that 
he  has  precluded  himfelf  from  removing  the  record  by  any  ftep 
which  he  took  below,  for  that  would  equally  apply  to  all  profe- 
cutions  where  bail  had  been  put  in  below ;  but  that  cannot  be 
contended.  Rex  v.  R.  Davies  and  others y  Ea/i.  34  G.  3.  5  Term 
Rip.  R  R.  616. 

4viiicr35v  ^  J  ^   Removed  by  it  j  what  is  or  fliould  be ;  and 

how,  and  what  is  a  good  RemovaL 

tT  was  obje£led,  that  all  the  proceedings  againft  a  defendant 
-^  indicted  for  forgery  were  void ;  the  forgery  was  laid  contrer 
Jbrmam  ^atuii,  and  judgment  prayed  upon  the  ftatute ;  and  the 
objeAion  was,  that  the  certiorari  and  the  vemre  and  dt/Mngas 
were  as  if  it  had  been  an  indi£lment  at  common  law,  and  many 
precedents  were  cited  where  the  procefs  always  run  de  qmhefdam 
tranfgrejfumihui  et  contemptUfuf  contra  formamjiatuti :  and  indeed 
that  diftinfUon  had  been  kept  up  in  all  the  forms  of  the  crown 
office.  Edt  the  court  thought  it  not  necefiary,  for  a  certiorari  to 
remove  all  indidments  will  remove  one  for  forgery  on  the  ftatute  1 
and  the  jury  are  fummoned  to  try  whether  he  is  guilty  of  the 
offence  whereof  he  is  indidied,  which  is  a  fufficient  warning  to 
appeiar  in  the  caufe  j  and  therefore  they  pronoimced  the  judgment 
upon  the  ftatute.    Rex  v.  Hayes^  Trin.  3  G.  2.  8tr.  845. 

I 

♦vjnfTjss-  (K)  Returned  or  certified;    by  whom  and  how. 

And  falfe  Returns  puniflied  ;  how. 

I.  A  Certiorari  being  directed  to  the  cuftos  hrevium  of  the  C  A 
"^^  to  certify  ah  original ;  inftead  of  fo  doing,  he  returned 
that  there  was  fuch  a  writ  in  his  office,  but  that  the  plaintifF  in  the 
original  adion  having  entered  a  ne  recipiatur^  he  could  not  file 
the  original,  and  therefore  could  not  return  it.  This  was  held  \a 
be  a  contempt  for  which  the  court  of  K.  B*  could  commit  him : 
he  ought  to  have  returned  the  original,  Cork  v.  Baker^  Mieb. 
4  G.  !•  Sir.  63. 
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f  •  If  a  certiorari  be  direded  to  the  cafios  breviutn  of  C.  B.  to. 
certify  an  original  in  London^  and  he  returns  there  is  none  in  the 
citjolLMikn^  it  is  good;  for  the  court  will  take  notice>  that 
Leiulom  is  a  citYj  it  being  mentioned  to  be  fo  in  feveral  z&s  of 
parliament.     Tritbers  ▼.  U^amer,  Eqfi.  6  G.  i.  Str.  309. 

3.  It  wa6  moved  to  quafli  an  order  of  removal  returned  upon  a 
fertiorarif  upon  an  exception  that  the  order  returned  was  upon 
paper.  Per  r^r.— Let  the  return  be  quafhed,  for  this  order  in 
paper  is  no  order,  fo  that  no  order  is  returned.  Rex  v.  Inhabitant: 
rf  &i9W  Borden^  Mich.  9  G.  2.  Rep,  temp,  Hardw.   173. 

4«  The  writ  directed  to  the  juftices  of  feffion  was  in  this  form,  UpoBeiror 
"  diat  you  or  one  of  you  do  fen4  under  your  fcals,  or  the  feal  *^*^"^- 
^  of  one  of  you/'  isfc.  but  the  return  was  not  under  feal»  and  it  groond  b^ 
was  held  to  be  unneceflary*     Rex  v.  Picker fgiU  and  others^  Eqft.^  fore  the 

*3^*3-     i-««.297-  Lords,  dif 

point  wtt  abtDdoned.    Rex  v.  Atkiafooy  Efq.  May  1785,  CaM.  297.  p.  (a)« 


5.  The  return  of  a  juftice  of  the  peace  to  a  certiorari  to  remove  («)  a  juf- 
a  coovi£lion  on  the  Deer  a£k  (16  6.  3.  c.  30.)  was,  that  the  de-  t'«of  pe«» 
feodant  after  the  convi£tion  having  entered  into  a  recognizance  eviry  io^ 
to  try  his  appeal  at  the  next  quarter  fcflions»  he,  the  juftice,  had  flance^  to 
returned  the  record  of  the  conviction  (a)  to  the  feOionSy  where  it  "^»*'!."  ? 
was  filed  of  record^  but  he  had  annexed  a  copy  to  the  writt    It  byTim'? 
waa  contended,  that  the  original  ought  to  have  been  returned,  the  feflioaf, 
Sed  per  cur.'fWT'Xhii^  return  is  fufficient,  for  upon  the  defendant's  1!?^*'*^* 
entering  into  a  recogni^^ance  to  try  the  appeal,  it  was  the  duty  of  or  not;  or 
the  jo&ce  to  return  the  priginal  record  of  the  conviction  to  the  whether  an 
feflions  \  and,  befides,  a  certiorari  in  this  inftance  was  improper,  ^^^  'f  ^ 
the  party  having  appealed  to  the  fefljons,  and  thereby  made  his  that  the 
election  according  to  the  terms  of  the  a£t.     Re9i  v.  Eaton^  Mich,  crown  may 

28  G.  3.  a  Ttm  R*p.  £.  R.  285.  ^Jt^ttm 

ihare  of  /brfeitttiei.     Per  Buller,  J.  wU  z  Term  Rep.  fi.  R,  285. 

tf.  Where  an  t€t  gives  a  general  foVm  of  convi£tion^  (as  the 
16  G.  3*  c.  30.)  the  party  can  have  no  benefit  from  a  certiorari^ 
becaufe  the  proceedings  or  examinations  need  not  be  returned, 
but  the  convi&ion  only,  which  being  general,  cannot  exhibit  the 
error  on  the  proceedings.  Fer  cur.  in  Rex  v.  Eaton,  Mich. 
Zi  Q.  3.     2  Term  Rep.  B.  R.  285. 

(L)  Variance,  and  EfFedl  thereof,  and  falfe  Returns.  4V^"«fisg' 

!•  A  Certiorari  to  remove  a  convi£lion  of  forcible  entry  and  de- 
^^    tainer,  againft  -rf.  and  his  wife.  The  conviction  returned 

was  againft  ji.  only ;   and  for  this  variance  the  certiorari  was 

qualbed.     jinon.  Mich.  5  G.  1.     Str.  116. 

a.  Orders  were  made  for  the  removal  of  ji.  B.  ami  E.  his 

wife,  and  two  daughters,  and  the  children  of  A.  B.  and  E.  his 

(aid  wife    Aod  the  certiorari  was  to  remove  all  orders  for  the 
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ftmoval  of  A.  B.  and  E.  his  wife,  and  the  children  of  A^  B.  r 
and  h  was  held  by  the  courti  that  for  this  reafon  the  orders  were 
not  removed.  Cafe  of  the  Inhabitants  ofHenningham  and  Finching^ 
feld^  Mich.  1 1  G.  2.     And.  73^ 

^Vincr  }j7>  (N)  Procedendo ;  in  what  Cafes. 

X.  Y  T  feems  that  by  the  common  law  if  a  certiorari  be  once  filed> 
•*  the  proceedings  below  can  never  be  revived  by  any  pro^ 
cedendo.     Agreed  by  the  court  of  K.  B.  in  the  cafe  of  Rex  r. 
•  Whitlow,  Hi/.  6G.1.     Fide  2  Hawk.  P.  C.  6  edit,  419. 
yyt  2.  Some  orders  of  fewers  having  been  made  upon  the  defend- 

2  Hawk.  jnt,  he  removed  them  by  certiorari^  And  upon  a  motion  to  file> 
t\^^'*^*  the  commiflioners  offered  to  try  any  iflue  the  defendant  could 
take  upon  them ;  he  refufed  to  come  into  any  ifliiei  and  the  court 
inclined  to  grant  a  procedendo  for  that  reafon :  but  upon  further 
confideration,  they  thought  they  could  not  refufe  to  hear  the 
objef^ions,  but  then  they  would  not  file  the  orders  firft,  but  de- 
bate the  obje£Hons  upon  the  motion  to  file,  fo  as  to  have  it  in 
their  power  to  fend  them  back  again>  Rtx  v.  Sir  Robert  Conn, 
HiL  20  G.  2.  Str.  1253. 

3.  The  court  {abfente  Lord  Man^ld^  C.  J.)  on  a  defended 
motion  granted  ^  procedendo,  at  the  inftance  of  the  defendant,  to 
the  quarter  feflions  of  Brecon,  upon  Indidment  for  an  aflault  re- 
moved up  to  the  K.  J?.,  becaufe  the  certiorari  had  not  ifliied  till 
after  the  defendants  had  confciFed  the  aflault  below  ;  though  the 
convidlion  was  not  after  a  trial,  and  though  feveral  of  the  jiiftices 
were  fworn  to  be  near  relations  of  one  of  the  defendants,  viz, 
his  father,  two  brothers,  and  an  uncle.  Rex  v.  Gnvjnne  and  an^ 
other,  HiL  32  G.  2.  Burr.  749. 

4.  Where  a  certiorari  is  filed,  the  proper  previous  motion  In 
K.  B.  to  one  for  a  procedendo,  is  to  take  the  certiorari  off  from 
the  file;  for  you  cannot  move  fbr  a  procedendo  while.it  is  upon 
the  file  there.    Per  Tates^  J.  in  Rex  v.  Clace.     Burr.  2459. 

rr</rRexv.       5^*  Where  an  a£l  of  parliament  gives  a  jurifdi£lion  folcly  to 

WakeBeW    jufticcs  of  the  pcacc,  and  the  court  of  K.  B.  is  excluded  by  a 

BttirTr^S^!  ^^^'^  which  takes  away  a  certiorari,  if  a  certiorari  be  granted,  the 

court  will  order  the  writ  to  be  fuperfeded  quia  improvide  emanavit, 

and  the  return  taken  off  the  file,  and  the  order  (the  fubje^i  of  it) 

remanded.     Rex  y.  MicUethwaite,  Hil.  10  G.  3.     Burr.  2^22. 

6.  One  was  indijied  at  Brj/foi  for  felony,  and  the  indiAmcnt 
was  afterwards  removed  into  B.  R.  by  certiorari^  with  a  view  of 
iffuing  procefs  of  outlawry  upon  it ;  but  the  defendant  having 
come  in  upon  the  exigent,  and  having  been  committed  to  Bri/lol 
g^ol  for  trial,  the  court  of  K.  B.  granted  a  procedendo  in  the  firft 
infta»)ce  (on  ihtjtat.  6  H  8.  c.  6.)  to  carry  the  record  back  to 
Brj/IoL     Rex  v.  Perry,  Hi/.  34  G.  3.  J  Term  Rep.  B.  R.  478. 

7.  The  defendant  having  been  conviAcd  at  the  feffions  fo»  the 
North  Riding  of  the  county  of  York  on  an  indiflmcnt  ht  extor- 
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tioD,  remoired  the  record  into  the  K.  B»  hy  certiorari^  between 
the  TerdiA  and  judgment,  and  obtained  a  rule  for  the  profecutor 
to  (hew  caufe  why  the  judgment  (hould  not  be  arrefted  for  fome 
abje£lions  to  the  indidiment ;  but  without  hearing  an  argument 
the  court  ordered  a  procedendo^  Lord  Kenyon^  C.  J.  obferving»  That 
though  there  were  inftances  in  which  the  proceedings  had  been 
removed  from  inferior  jiirifdi&ions  in  this  ftage,  it  was  a  prac- 
tice that  ought  to  be  difcouragedi  it  being  attended  with  expence 
and  inconvenience.  The  defendant  may  bring  a  writ  of  error 
after  judgment,  if  the  record  be  erroneou9«  Rex  v.  Jacifin^  HiL 
35  G.  3*  6  Term  Rep,  B.  R»  145. 

(O)  The  ESeQ,  of  a  Certiorari^  and  Proceedings,  4Vi»^35^' 

&CC  after, 

f  .^HE  defendant,  being  a  bricklayerj  was  convided  for  not 
^  building  party*walls  according  to  the  ftatute,  and  having 
hfrought  a  certiorariy  died  before  argument ;  notwithftanding  which 
the  court  would  go  on  and  affirm  the  convi&ion.  Rex  v.  Ro--, 
kertsj  Trin.  5  £^  6  G.  2.  Str.  937. 

'2.  It  was  moved  to  affirm  an  order  of  feffions  which  had  been 
removed  into  B.  R.^  becaufe  it  had  been  in  two  terms  and  no 
proceedings  thereupon..  Pe'r  curiam.^^htx.  it  be  affirmed,  unlefa. 
eaufe  fliewn  before  the  end  of  the  term.  Rex.  v.  Inhabitants  of 
Ouiton^  Hit.  9  G.  2.  Rep.  temp.  Hardw.  206. 

3.  Held  per  curiamy  (C«  B.)  that  on  a  certiorari  the  plaintiff  S.c.Bamet, 
may  declare  in  the  fuperior  court  as  he  pleafes,  and  is  not  confiucd  ^^5^'/*^^. 
to  the  fame  fpecies  of  a£lion  he- declared  in  below,  though  the  r^ri  return. 
partks  were  at  iffiie  in  the  court  below.     Turner  v,  Bean^  Eaft.  ed,  whrrcby 
1 3  G.  2.  Pr<^.  Reg.CP.izu  |J«.P-^- 

inferior  court  of  record  were  removed  into  C.  P.,  the  queftion  wm,  Whether  orn^pUiocift*  muit  de- 
clve  dt  1RPVO9  It  tppear'iBg  by  the  teturn  thai  the  parties  were  i(  iflue  in  ih«  court  below  \  Held^  that 
plaintiff  muft  dedarc  dt  b«v«* 

4.  The  court  may  fuperfede  a  writ  of  certiprari,  but  cannot 
quafli  it  without  a  vjew  of  the  record.  Per  Lord  Chancellor  in 
JFeedcraft  v.  Kinajion^  June  2i,  1742,  2  Atk.  3!8, 

5.  Plaintiff  brought  his  aftion  originally  in  the  court  of  the 
town  cf  Kingjlon  upon  Hull^  and  held  defendant  to  bail  by  affi- 
davit. Plajutiff  afterwards  removed  the  proceedings  into  C.  B. 
by  certiorari.  Defendant,  who  remained  in  prifon  for  want  of 
bail,  applied  to  be  difcharged  on  entering  a  comm<yn  appearance. 
The  court  were  of  opinion,  that  the  certiorari^  having  been  brought 
by  the  plaintiff  to  remove  his  own  a6)ion,  he  has  loft  his  bail; 
the  pradice  is  the  fame  in  civil  as  in  criminal  cafes.  Where  de- 
fendant brings  a  certiorari  to  remove  an  indiftment  into  the  K.  A 
the  bail  is  continued,  but  where  the  certiorari  is  brought  by  the 
profecutor,  the  bail  is  difcharged :  by  the  certiorari  the  plaintiff  has 
relinquifhed  the  bail  in  the  inferior  court ;  a  defendant  ought  to 
be  protected  from  vexation,  and  from  being  haraffedj  and  a 
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ruk  was  made  for  a  common  appearance  and  fuperfideas^  by  the 

opinion  of  three  juftices.   H^ilUs,  C.  J.  contra^  who  compared  it 

to  a  difcontinuance  where  plaintiff  may  begin  Je  novOf  and  hold 

defendant  to  bail  again ;  and  the  plaintiff  being  liable  to  payment 

of  cofts  on  a  difcontinuance  docs  not  materially  vary  the  cafe* 

Keeling  ▼•  Elliot^  Trin.  28  G.  2.  Barnes^  399. 

Lord  Mtnf-      6.  The  court  were  all  of  opinion  that  the  circumftances  of  a 

f^\P'i'    nile  for  a  certiorari  have  been  made  abfolutc,  and  the  retura 

tbeopioion'  thereto  having  been  filed  ought  not  to  ftand  in  the  way,  and  pre- 

of  tbc  court,  vent  their  coming  at  the  real  juftice  and  merits  of  the  cafe ;  and 

W^^ficid    ^^  *  certiorari  be  iffued  improwdi^  they  can  order  it  to  be  fuper* 

obfefTcd,  '   feded,-and  the  return  to  be  taken  off  the  file.     Rex  v.  Wakefield 

that  there       {5*  «/.   3 1  G.  2.   Biirr.  488. 

had  been  fe- 

veral  inftanceB 

the  caie  of  Rex 

raencioned  another  cafe,  probably  Rex  ▼•  Govern  Eaft*  iSG.  a.*  which  was  a  certiorari  to  remove  aa 

iodidliBeBt  from  the  Old  Bailey,  and  it  appearing  to  the  court  of  K.  B.  that  they  could  not  give  judg. 

ment,  bat  that  the  feffions  ol  9per  and  ttrmner  at  the  Old  Bailey  ought  to  do  it,  the  like  method  was 

tiikeo  I  and  it  was  fent  back  to  the  court  below  for  them  to  pronounce  judgment.    yUt  Burr.  489. 


of  certioraris  having  been  feperfeded  fvi«  imprvoldi  imMomt^  and  feemed  to  allude  to 
ex  V.  Eliz.  Nicholli,  Eaft.  1SG.2.  Sir.  \^^^.  (ante,  letter  (F),  pi  7.}     He  likewif* 


7*  A  motion  to  quafh  a  certiorari  was  oppofed  becaufe  the 
profecutor,  whofe  motion  it  was,  had  enlarged  the  rule  for  (hew- 
ing caufe  why  the  original  order  (hould  not  be  quaflied ;  and  the 
court  held  it  to  be  a  fufiicient  caufe,  and  that  it  was  too  late, 
dfter  having  himfelf  enlarged  the  rule,  to  obje£l  to  the  iffuing  tho 
certiorari.     Rex  v.  Hart/born  isf  aL  HiL  32  G.  2.     Burr.  745. 

8.  Th^  defendant  being  convifled  on  an  indiftment  for  a 
confpiracy,  moved  in  arreft  of  judgment,  but  the  motion  was  ob* 
je£ied  to  as  irregular,  the  defendant  not  being  in  court ;  and  it 
was  held  to  be  the  conftant  pra&ice,  that  the  defendant  be  per* 
fonally  prefent  whenever  he  moves  to  arreft  a  judgment  on  a 
convi&ion  removed  by  a  certiorari^  becaufe  otherwife  it  may  be 
an  expence  to  the  profecutor  afterwards  to  bring  him  up  by 
habeas  corpus  \  the  court  therefore  refufed  to  hear  the  motion,  and 
advifed  the  defendant  to  move  for  a  habeas  corpus*  Rex  v.  Spraggs^ 
JJil.  33  G.  2^     Blachft.  209. 

9*  Defendant  was  indicled  at  Hici/s  Hail,  and  removed  the 
indi£kment  by  certiorari  into  the  K.  B,,  and  then  moved  to  be  ad<* 
mitted  to  defend  in  forma  pauperis  on  the  ufual  affidavit.  But  the 
court  held,  that  this  was  not  within  the  ftatute,  but  was  merely 
a  cafe  at  common  law,  and  therefore  difcretionary  in  the  court  \ 
that  there  might  be  inftances  in  which  a  certiorari  might  be  ne- 
ceflary,  as  for  an  impartial  trial,  and  then  there  could  be  no  ob- 

{'e^ion  to  admitting  the  defendant  in  forma  pauperis  t  but  where 
\t  voluntarily  removes  it  himfelf,  without  any  caufe  (hewn,  ha 
(ball  not  put  the  party  to  any  extraordinary  expence,  and  keep 
himfelf  clear  by  being  admitted  a  pauper.  Rex  v.  Reymlds,  Trin^ 
33  (Sf  34  G.  2.     Blackjl.  230. 

lo.  The  court  of  K.  A  cannot  take  notice  of  any  faft  which 
dr>es  not  appear  upon  the  face  of  the  conviAion  itfelf,  on  the 
validity  of  which  they  are  called  upon  to  decide  \  it  mutt  (iand  or 

fall 
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fall  upon  Its  cwn  merits,  for  the  court  cannot  take  in  aid  any 
eztraneoos  information  to  fupport  or  quafii  it,  although  any 
fuch  appear  by  the  certiorari  itfclf  by  which  the  conviftion  is 
returned  in  the  K.  B.  Vidt  Rexy.  Ljfion,  Trin.  33  G.  3.  5  Term 
Rep.  B.R.  338. 

4ViQer36t* 


(P)    Cofts*      In  what  Cafes.  '^^ 

Recogniaances,  ante^  letter  (K],  pU  15.  (D),  pi.  9.   Vin.  Abr.  dt«  Game^  letter  (A)» 

I.  I  T  is  tP  be  obferved  upon  the  Jlat,  21  J.  i.  c,  Z.  f.^j  Isf  8. 
■  13  (5*14  Car.  2.  c.  6./  16.  zi2f6JV.isf  M.c.ii.  8  6f  9 
W.  3.  c.  33«  rcfpefting  recognizances  to  be  entered  into  before 
the  allowance  of  certiorari!^  that  the  mafter  of  the  crown  office, 
in  taxing  the  cofts,  ought  only  to  conHder  thofe  which  are  fubfe- 
quent  to  the  c^rti$rari.     Vide  2  Hawk,  P.  C.  $  edit.  4 1 5. 

2.  An  indi£iment  for  perjury  being  removed  by  certiorari^  the  Kdy.  69. 
defeodant  made  up  the  record  and  carried  it  down  to  the  fittings  |'  9* 
vriih  a  diflringaSf  and  Mr.  Attorney's  warrant  for  a  tales.     There  reqawitcifiZ 
being  a  fpecial  jury,  eleven  only  appeared;  and  the  counfel  for  wberetbe 
the  profecutor  would  not  pray  a  taleSf  though  the  warrant  was  f'^'*'**"^ 
given  them :  and  the  counfel  for  the  defendant  not  praying  one,  ^„,  ibrT^ 
the  caufe  was  made  a  remanet  pro  defeElu  juratorum.     And  upon  /a/ri  in  hit 
motion  for  cofts  for  not  going  on  to  trials  the  court  held  the  de-  J^2*'  ^^ 
fendant  (hould  pay  none,  he  having  done  all  that  was  neceflary  ufeitjand 
to  pat  the  profecutor  in  a  capacity  to  try  the  caufe  if  he  would.  tHe  profe- 
Rex  V.  LowfieU^  Trin.  5  55*  6  G.  2.     Str.  937.  ^iT  "JJ. 

Ti4d  with  fach  a  wamot  no  trial  was  had,  the  court  held  that  the  defendant  had  not  been  gutit/  of 
facfa  adefaoh  aa  coold  render  him  liable  to  cotts>  /or  not  going  on  to  trial.  Rex  ▼•  Ki^hloAj  £all« 
50.3.  Burr*  16^4* 

3.  An  indidment  for  perjury  was  removed  by  certiorari^  and  S.c.lUh. 
the  defendant  paid  cofts  for  not  going  to  trial ;  the  profecutor  af-  !f|' j. 
terwards  moved  to  quafti  it,  which  the  court  refufed^  unlefs  he  webb,£nftl 
would  fubmit  to  pay  cofts.    Rex  v.  Moore,  HiL  6G.  2.  Str.  946.     4  G.  3. 

Bttrr.i46S. 

A.  An  order  of  felCons  being  confirmed  in  the  King's  Bench, 
it  was  immediately  prayed  that  the  court  would  order  the  cofts 
to  be  taxed,  purfuant  to  thc^at.  5  G.  2.,  which  dire£ls,  that  no 
certiorari  fliould  be  granted  to  remove  orders,  unlefs  the  party 
enter  into  a  recognizance  of  50/.  for  the  payment  of  full  cofts,  to 
be  taxed  according  to  the  courfe  of  that  court  where  the  orders 
are  confirmed.  The  court  at  firft  doubted  whether  this  ought 
not  to  be  done  by  a  diftin£l  motion,  but  at  laft,  to  avoid  that  ex- 
pence>  they  adjudged  that  the  order  (hould  be  confirmed,  and  that 
the  parifh  fiiould  have  the  cofts,  to  be  taxed  by  the  mafter.  Hat"  - 
dam  and  BuckUberrj  Pari/bes^  Eajl.  7  G.  2.  Cunn.  30. 

5.  A  convi^lion  agaihft  the  defendant  for  deer-ftealing  having  (A)Thiiaa, 
been  removed  by  certiorari  into  Jf.  A,  and  affirmed  there,  it  was  ^^^^J^u 
moved,  that  the  cofts  be  referred  to  the  mafter  for  taxation  in  ingtothh 
an  adverfary  way,  the  defendant  having  given  a  bond  for  the  Aibjea,  ii 
coas  purfuant  to  thcjfffl/.  iW.liU.  c.  lo./  6.  (a)  j  againft  J^J^- 

which  ^^  ' 
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j6G.  3.  which  it  was  infifted  that  the  defign  of  the  ad:  wasj  that  the  pro- 

c.  3o.ibut  fectttor  fliottld  ha?e  nothing  to  pay,  even  to  his  own  attorney. 

of^ir«f*  Sedper  cur* — Although  the  words  of  the  z6t  are  <<  full  cofts  and 

far  at  i«-  *<  damsigeSy^  yet  the  profecutor  ought  not  to  have  fuch  allowed  as 

fft^  the  2re  unufual  or  unreafonable  \  ant.  it  is  for  the  benefit  of  the  pro- 

SiTmre.  fecutor  an  affidavit  is  required,  the  reafon  thereof  being,  that  there 

ctttor*!  cofts,  may  be  fuch  cofts  as  cannot  be  proved  but  by  the  oath  of  the 

'^^^  profecutor.     And  Probyn^  J.  faid,  that  the  bill  ought  to  be  taxed 

Sb^'dicy  ^8  between  attorney  and  client :  the  bill  was  therefore  referred 

■re  to  be  to  the  maftcr.    Rex  v.  Dore^  HiL  1 2  G.  a.  And.  352. 

afccftained 

are  adopted  in  the  latter  ftatott.    Hullock^i  Law  of  Coftti  564. 

la  the  cafe  6.  A  man,  his  wife,  and  daughter,  were  removed  by  order  of 
of  Rex  ▼.  two  juftices,  which  upon  appeal  was  confirmed,  and  being  re- 
nrn^xJ^  moved  by  certiorari  into  JT.  B.  was  there  quafhed  as  to  the  da  ugh- 
tbe  inha.  tcr^  and  confirmed  as  to  the  others.  It  then  became  a  queftion 
iMtanuof  upon  the  Jlat.  5  G.  2*  r.  19./  2.,  Whether  cofts  fliould  be  paid  ? 
fiich.^!?"*  And  the  court  held.  That  the  parifli  which  brought  the  certiorari^ 
c.  a.' where  having  been  unjuftly  burdened  with  the  daughter,  and  having  no 
tbe  court  af"-  other  remedy  but  to  come  into  that  court,  it  was  never  intenided 
^Se^^  by  the  z6t  to  punifh  them  for  taking  a  legal  remedy  againft  a 
<cmonsa»to  gravamen  $  therefbre  they  difcharged  the  recognizance  given  on 
^poiBtof  bringing  the  certiorari.  Rex  v.  Inhabitants  ofMadlej  in  Stafford^ 
tat^.^;.  Jbirt,  Mich.  17  G.  a.  Str.  1 198. 

a  lafervatiofli  in  the  fame  order  as  to  coftt  in  the  cafe  of  a  new  removal  \  and  it  wai  determined  that  (he 
profecutor  af  the  ctrtiorari  Aould  pay  cofts.  But  the  court  faid— The  reafon  in  that  cafe  was,  that  th« 
^rty  could  not  be  aileAed  by  the  part  of  the  order  which  was  quaAed,  till  the  feflions  had  made  m 
adoal  order  about  the  cofts,  and  the  bringing  it  up  fnr  the  purpofe  of  quaihing  that  part  was  uaae^ 
cdSujf  and  conlequently  Tczatioosy  which  is  the  true  teft  to  go  by.    Str.  i  X99.    Burr.  S.  C.  194* 

itwasftewn      7.  Defendant  was  indided  for  an  attempt  to  commit  a  felony 

'*h"h*  by  attempting  to  fet  fire  to  the  houfe  of  one  £.  in  Tort^  and  the 

prt^eemor  indidment  alfo  charged  that  the  defendant  folieited  JIf.,  one  of 

of  anindia.  the  ph>fecutors,  to  help  to  fet  fire  to  the  houfe.    M.  and  G.  in* 

«ient  for  a  formed,  and  were  bound  over  to  profccute.    The  defendant  re- 

AouMnot  moved  the  indiflment  by  certiorari  into  JT. B.,  and  entered  into  a 

have  hit  recognizance  in  the  penalty  of  20  /.  to  appear  and  plead  to  the  in* 

^*'  *  *Jf  diftment,  and  to  profccute  it  to  be  tried  at  her  own  expence  i 

any'pwfoii  which  flic  accordingly  did,  and  was  convided  and  fined,  and  (he 

u  kcMf  havinff  paid  the  fine,  it  was  moved  that  her  recognizance  might 

•J2jr  be  difcharged ;  which  was  oppofed  upon  the  ground  that  biy  the 

rSedor  Jai.  $  i^6JF.^M.  c.ii.  the  defendant  was  obliged  to  pay 
injured,  or  a  |)Tofecutor's  cofts.     Sed  per  cur. — ^This  cafe  is  not  within  the 

offica,  wM  *^»  which  extends  only  to  officers  and  perfons  really  injured, 

indorfed  '  which  neither  G.  nor  Jif.,  th^  piofecutors  are,  in   this  cafe^ 

upon  the  in-  J^^  y^  Jngleton,  Mich.  20  G«  2.  I  ITiffl  139, 

according  to  the  directions  of  the  5  A  6  W.  &  M.  €•  11.  f.  a  ie  3.    Upon  which  the  oppo6te  party 

Siodttced  an  affidavit  tfaet  tbe  profecutor  was  a  civil  officer.     And  ptr  Lord  Mansfield— >It  is  enough  if 
be  proved  that  the  proftcator  was  a  civil  officer,  ftc.  it  being  proved  by  affidavit  b  fufficieat   Rex 
V.  Smith,  Mich.  30 G.t.  Burr.  54. 

A  juflice  of  peace  indifted  the  keeper  of  a  gaot,  for  fuffefing  a  prifoner  to  cfcape  who  had  been  com. 
viitted  b;  him  (the  profecutor)  for  feionr ;  upon  which  tndi^bncnt  the  defbifdant  had  been  coovi£Ud. 
It  wii  detcnniaed,  that  the  ptolectttor  waa  not  entitled  to  the  cofti  of  the  convifiioo  uadcr  the 

5^ 
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S^6W»  ithi.Ck  tt»  f.  3*  •«  a  public  oOicer  $  for  any  otber  perfim  nuglitluiVQiiidideJ  thcdcfenda^ 
Ra  r.  Shwpnelst  Trin.  27  G.  3.  a  Term  Rep.  B*  R.  47. 

8.  Motion  was  made  for  leave  for  a  defendant  to  pay  a  penalty^  la  Rex  ir» 
in  which  he  had  been  convided  under  the  Jlat,  5  EHzm  c.  4.  apon  s^®"«>  *^ 
an  indictment  at  the  affizes  (which  proceedings  the  defendant  had  '^rantedupM 
moved  into  JT.  J3.  by  certiorari)  into  court,  (without  paying  any  theautho- 
coftsj)  and  that  his  recognizance  might  be  difcharged  upon  the  "2^^-^ 
ground  that  by  the  $Uf6W.  is^M.  c.  ii.f.^^  no  cofts  afe  pay-  in  which  ic 
able  but  upon  indidlments  brought  by  the  party  grieved,  and  upon  wufaid^tfae 
profecutions  by  juftices,  b^c.  or  other  civil  officers  profecuting  as  {j^*  j*^ 
fuch.    The  rule  was  not  oppofed,  and  the  defendant  had  leave  rcxv.'^ 
accordingly.     Rex  v.  Strongs  Mich.  31  G.  a.  Burr.^^u  French^ 

Eaft.  24C«v* 
&ei  f.  Fiihexy  Tiin.  24  G.  2. 

9*  A  certiorari  being  fuperfeded  quia  imfiroviJe  emanavitt  the  S.C.Bunu 

qucftion  was.  Whether  the  recognizance  entered  into  by  the  de-  485-1  km 

fendants  in  order  to  obtain  the  certiorari  (hould  be  difcharged  be-  '^  * 

fore  the  cofts  thereby  occafioned  (hould  be  paid  ?  Per  Lord  Manf^ 

feld,  C.  J.—- As  the  cofts  were  occafioned  by  an  improvident  ack 

of  the  courts  the  defendants  are  not  by  law  liable  to  them.     Rex 

V.  Wakefield  and  others^  HsL  32  G,  2.  Sayet's  Lanu  of  Coflsy  306. 

10.  Where  a  feffions  cafe  removed  into  K.  B,  by  certiorari  is  s.  P.  r«b 

fent  down  to  be  reftated,  and  the  order  being  amended,  the  parifh  v;  inha. 

Ttmoving  it  abandon  the  profecution,  they  are  not  liable  to  cofts,  Bwy"^. 

and  accordingly  the  recognizance  will  be  difcharged.     Rex  v.  In^  n  g*.  3.  * 

hohitants  of  Hitcham^  Trin.  33  {jC  34  G.  2.  Burr.  S.  C.  504.  ^^''  S.C. 

\  vo2.     But 

if  the  profectttiog  parifli  dlfpute  the  amended  order,  they  ihall  pay  cofts,  even  though  the  cafe  be  not 
ttgwd,  if  the  coanfel  on  both  fides  are  inftruAed  and  prepared  to  argue.  Rex  v.  InhabicanU  of  £<%&* 
«onfa,  HiL  31 G.  3.  4Teroi  Rep*  B.  R.  aiS. 


It.  A  motion  being  made  to  difcharge  the  recognizance  of  bail  {«)  it  wts 
upon  a  certiorari^  it  appeared  that  i.  was  indi&ed  at  Hicks*s  ^}^^ 
Hall  for  perjury^  and  removed  the  indi£lment  into  the  K.  jB.,  and  ^*^^  ^* 
entered  into  a  recognizance  with  two  fureties,  as  ufual,  but  the  prevent  4e<. 
condition  of   the  recognizance  was  forfeited.    The  profecutor  ^^?^^'^ 
moved  for  cofts  againft  the  defendant  for  not  going  to  trial  after  aua>t»'fer* 
ht  had  given  notice  that  he  would  do  fo  \  which  being  taxed^  the,  fioiuof  His 
defendant  was  taken  into  cuftody  upon  an  attachment,  for  his.  i^"  "*•••• 
contempt  in  not  paying  them ;  but  being  afterwards  acquitted  It/^Som^ 
upon  the  merits  of  the  profecution,  it  was  infifled  upon  in  behalf  not  to  !■- 
of  the  bail»  that  the  profecutor  could  have  but  one  fatisfaflion  f^^^ 
for  thofe  cofts.     On  the  other  fide,  tht Jat.  s  ^  6JF.M.  c.ii.  found  .^^ 
/  3*  (a)  was  cited  and  relied  on  for  the  profecutor.  And  the  court  Hicks*sHaii» 
bcld,  that  as  the  recognizance  was  aAually  forfeited,  and  the  ^^^^^^'-^^ 
pofecutor  had  had  cofts  taxed  to  him  for  the  defendant's  neglefl-  ticin  ••  juf- 
^  to  go  on  to  trial,  and  as  he  had  received  no  fatitfaftioo  for  ticct  of  ty^r 
thcfe  cofts,  (for  tlie  defendant's  body  being  in  cuftody  is  no  real  J^J'^it^ 
btisfiAion.  to  him  for  the  cofts,)  there  was  no  reafon  for  their  determined 
difcharging  the  recognizance }  for  there  is  no  pretence  for  perfons  »«  R««  ▼• 
•0  apply  for  a  favour  without  firft  doing  judice.    Rfx  v.  Lyon,  li^^c,,. 

Hil,  4  G\  3.  Burr.  1 46 1 .  vt^  Burr.  146*.  and  Burr.  1  r! 

12.  A 
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12.  A  certiorari  was  brought  for  removing  a  convi£lion  upoa 
the  game  laws,  and  it  being  difputed,  whether  the  profecutor  was 
entitled  to  cods  upon  affirmance  of  the  cottTuSkiony  an  affidavit 
was  produced^  ftating  fa£ts  of  hardlhip  and  oppreffion  upon  the 
defendant i  namely,  that  although  the  defendant  had.  paid  the 
forfeiture  upon  the  convidion,  yet  an  a£lion  had  been  brought 
againft  him  foj  the  fame  offence,  and  when  he  wanted  to  plead 
this  convidiion  in  bar  of  the  a£lion,  the  judice  had  refufed  to 
give  him  a  copy  of  it,  and  he  was  obliged  to  remore  it  by  cer^ 
tiorari^  and  the  profecutor  fet  it  dpwn  in  the  paper,  and  cot  it 
affirmed,  and  then  the  profecutor  became  nonfuited  in  the  aclion. 
This  was  held  by  the  court  not  to  be  a  cafe  within  the  meaning  of 
ibtjlst.  5  Ann^  r.  14.^  a.;  for  the  certiorari  was  not  brought  for 
yexatiouy  or  out  of  obftinacy  or  perverfenefs,  nor  to  overhaul  or 
objedl  to  the  conviAion ;  but  an  ^Qilon  being  broHght  ioi  the 
fame  offence,  the  defendant  in  that  aAion  could  not  obtain 
(though  he  ought  to  have  had  it)  a  copy  of  the  convi^ion;  and 
therefore  was  obliged  to  bring  a  certiorari  to  remove  it;  and  it  was 
removed  for  that  purpofe  only.  The  profecutor  therefore  had 
no  occafion  to  be  at  any  expeocc  about  it,  for'  the  defendant  did 
not  ohjefi  to  it ;  but  the  profecutor  fet  it  down  in  the  paper  only  to 
increafe  the  expence,  and  merely  for  vexation^  fuppofing  that  the 
defendant  would  have  been  obliged  to  pay  for  it.  The  plaintiff 
in  the  a&ion  was  nonfuited,  and  the  defendant,  inftead  of  pay- 
ing cofts,  ought  to  have  had  an  allowance  of  the  cods  be  wa« 
put  to  in  removing  the  convi£tion,  as  it  was  a  neceffary  part  of 
his  defence.     Rex  v.  Midiamy  Trin.  5  G.  3.  Burr.  1720. 

13.  The  defendant  having  been  convi£^ed  upon  an  indiAment, 
removed  by  him  from  a  court  of  quarter  feffions,  and  having  paid  a 
fine  of  100/.,  a  queftion  arofe.  Whether  either  he  or  his  fureties 
were  liable  to  cofts  by  virtue  of  the  recognizance  entered  into 
upon  removing  the  indifiment?  It  was  holden  they  were  all 
liable  $  and  per  Lord  Mansfield^  C.  J.— The  payment  of  a  fine  by 
the  defendant  is  no  difcharge  to  him  or  his  fureties  of  the  obliga- 
tion they  are  under  to  pay  cofts.  Rex  v.  OJborne^  Trin.  5  6.  3^ 
Sayer^s  Law  ofCofis^  267. 

(«)5ft6  14*  An  indictment  had  been  mo^ed  into^.J?.  hj  certiorari, 

tHiuf!*    ^^^  ^^^  ^^^^  recognizance  entered  into  (a);  the  defendant  was 
ji  3/inide    convi£led  and  fined  50/.,  and  the  profecutor  had  got  a  third  part 
Mrpetaai  by  pf  it  by  an  Order  of  two  judges,  purfuant  to  the  privv  feal.    It 
c.^3-^*  ^*  ^^  moved  that  the  proffcutor's  cofts  under  the  recognizance  en- 
tered into  upon  the  certiorari  might  be  taxed  to  him.   But  the  court 
were  of  opinion  that  he  could  not  have  both  thefe  advantages ; 
namely,  the  cofts  under  the  recognizance,  and  the  third  part  of 
the  fine.     And  a  rule  was  made  that  the  cofts  upon  the  recogni- 
zance ihould  be  taxed  according  to  the  direftions  of  the  a£t  of 
parliament,  and  that  fo  much  as  the  profecutor  has  received  for 
the  third  of  the  fine  (hould  be  dedu£led  out  of  the  fum  allowed. 
Rex  V.  O/borne^  Trin.  7  G.  3.  Burr.  2125. 
S.P.RCX.         15.  When  a  defendant  removes  an  indidlment  from  a  court  of 
J;^"»    general  quarter  feffions  by  certiorari  into  the  King's  Bench,  and  is 
^^*  afterwards 


^terwards  contiAed,  the  mafter  of  the  Crown-office  in  taxing 
the  profecucor's  cods  under  the  5  &  6  ^.  ^  M.  e.xi.  ought 
onJj  to  conGder  thofe  which  were  incurred  fubfcquent  to  the  al- 
lowance of  the  cerlurarL  Rex  v.  Wallace^  Mich.  14  G.  3.  Sayef't 
Lavf  vfCo/ls^  272. 

16.  ^j  ^at.  16^.3.  r.  30.  (more  eflfefluaHy  to  prevent  the  («)  The 
Healing  of  deer)/  19.  it  is  cnafted,  •*  That  no  certiorari  (hall  be  "^^^^^ 
««  allowed  to  remove  any  convi&ion  made,  or  other  proceedings  Sm  w»ntV 
**  of,  for,  or  concerning  any  matter  or  thing  in  this  ad:,  unlefs  >ng  in  tlie 
•«  the  party  or  parties  conviftcd  (hall,  before  the  allowance  of  **^  ^* 
<*  fuch  artiarariy  become  bound  to  the  perfon  or  perfons  profe-  ^io^ 
^  cuting  in  the  fum  of  100/.,  with  fufficient  fureties,  as  the  jufticc 

<^  or  joftices  of  the  peace  before  whom  the  offender  was  con- 

**  Tided  ((hall  approve  of  (a),)  with  condition  to  pay  unto  the  pro- 

**  fecutors,  within  30  days  after  fuch  convi£lion  confirmed,  <  on*  Q«.  «<»-** 

••  a  procedendo  granted,  their  full  cofts  and  damages,  to  be  afcer-  ^^^  **  **"• 

^  tained  upon  their  oaths." 

17.  A  defendant  having  been  convi£^ed  before  two  juftices  in 
a  penalty  under  the  lottery  aft,  removed  the  proceedings  into  the 
court  of  JT.  B.  by  certiorari.  On  application  to  the  mafter  to  tat 
the  cofts  of  the  certiorari^  he  doubted  whether  he  had  a  power  fo 
to  do ;  on  which,  a  motion  being  made  for  the  dire£lion  of  the 
coQTt  to  the  mafter  to  tat  them,  Lord  Mansfield^  C.  J.  faid.  By 
the  nilc  of  law  the  king  neither  receives  nor  pays  cofts.  We  are  ^ 
aware  of  the  mifchiefs  of  granting  ceriioraris  for  vexatious  pur- 
pofes  \  and  it  is  difcretionary  in  the  court  whether  they  will  grant 
tliem  or  not.   For  the  future  we  will  oblige  the  party  applying  fot' 

a  eerfjorari  to  enter  into  a  recognizance  to  pay  cofts  ;  but  we  are 
not  authorized  to  grant  them  by  13  C  2.  r.  i8.  without  a  re- 
cognizance. Rex  V.  Jenhnfoity  Mich.  26  G.  3.  i  Term  Rep. 
B.  R.  82. 

]8«  The  defendant  having  been  indided  at  the  general  fefliond 
of  the  peace  for  the  city  of  London  for  an  affault,  the  indi£^ment 
was  removed  into  K.B,  hf^  certiorari,  and  on  the  trial  the  defend*- 
ant  was  found  guilty,  and  fentenced  to  pay  6  x.  8^.,  which  he  paid. 
The  profecutor  afterwards  died,  and  no  perfon  having  adminif- 
tered  to  his  effe£i8,  nor  any  demand  having  been  made  by  the 
profecutor  in  his  lifetime  for  the  cofts,  though  they  had  been 
taxed,  a  rule  was  obtained  to  (hew  caufe  why  the  recognizance 
Ihottld  not  be  .difcharged,  upon  the  fuppofition  that  they  never 
could  be  then  demanded,  the  words  of  xhtjlat,  ^W.t^  M,  r.  1 1. 
yi  3.  being  that  **  the  profecutor  for  the  recovery  of  fuch  cofts 
*<  (hall,  within  ten  days  after  demand  made  of  the  defendant,  and 
^  refttfal  of  payment,  on  oath,  have  an  attachment  granted  againft 
**  the  faid  deferidant."  It  was  argued,  that  on  this  ftatute  the 
profecutor  may  move  for  an  attachment  on  non-payment  of  cofts, 
iifter  a  demand  by  him  made ;  but  that  could  not  be  done  in  this 
cafe  for  want  of  a  perfonal  demand.  But  the  court  confidered  the 
cofts  as  a  debt  a£lually  vefted,  and  difcharged  the  rule.  Rex  v. 
CbamkrUune^  HU.  26  G.  3.  i  Term  Rep.  B.  R*  104. 

8 .  19.  After- 


3&  Cmiotad 

19*  Afterwards,  in  the  lad  cafe,  adminiftration  haying  Well 
granted  of  the  profecutor's  effeAs,  it  was  moved  that  defendant's 
recognisance  mighUie  eftreated  to  entitle  the  perfonal  reprefenta- 
fives  of  the  profecutor  to  the  cofts*    And  ptrBuUer^  J.— When 
*  the  cods  are  taxed  they  become  a  debt,  and  the  demand,  mrhich 
muft  be  made  under  the  a£i  5  W.  fstM.  r.  1 1.  is  only  as  to  the 
remedy.    The  remedy  given  is  by  attachment,  and  to  bring  the 
party  into  contempt  he  muft  come  within  the  letter  of  the  law  ; 
therefore  there  muft  have  been  a  demand  of  ten  days  on  the  de- 
fendant before  an  attachment  could  have  gone  againft  him.     But 
here  the  cofts  were  taxed  in  the  lifetime  of  the  profecutor,  they 
became  a  debt  vefted,  and  will  go  to  his  perfonal  reprefencative& 
Rex  v.  Chamberhnne^  JUL  26  G.  3.  i  Term  Rep.  B.  R.  104. 

C  C  ]      (R^  Bills  in  Chanceryi  and  Proceedings  thereon* 

4Viner36t. 

I.  A  FTER  a  decree  to  account  in  the  exchequer  of  Cbefier^ 
^^  the  defendant  (hall  not  have  a  certiorari  bill,  upon  pre- 
tence that  his  witneflfes  and  deeds  are  out  of  the  jurifdi^on. 
Rep.  temp.  Finch.  452. 

2*  The  writ  of  certiorari  lies  not  upon  Englijh  bill  to  remove 
Latin  proceedings  into  this  courts  which  cannot  in  that  way  hold 
plea  thereupon.     2  Ch.  Rep,  109.  Sedvide  4  G.  2.  c.  26. 

3.  The  fcope  of  this  bill  is  merely  to  remove  the  caufe  and 
proceedings  into  the  court  of  Chancery  from  an  inferior  court  of 
equity,  upon  fuggeftions  that  by  means  of  the  limited  Jurifdidlioa 
of  the  court,  or  that  the  caufe  is  out  of  the  jurifdi^ion  of  the 
inferior  court,  or  that  the  witnefles  live  out  of  the  jurifdi^iiont 
or  that  the  defendants  do,  and  are  not  able  by  age  and  infirmity, 
or  the  diftaiice  of  place,  to  follow  the  fuit,  or  fome  other  good 
reafohs,  and  that  by  all  or  any  of  thefe  incidents^  the  defendant 
cannot  have  complete  juftlce.    Hind.  Prac.  29. 

4.  This  fpecies  of  bill  having  no  other  objeA  than  to  remove  a 
^aufe  from  an  inferior  court  of  equity,  merely  ftates  the  proceed* 
ings  in  the  inferior  court,  (hews  the  incompetency  of  that  court, 
and  prays  the  writ  of  certiorari.    Mitford^t  Treat.  49. 

For  more  of  Certiorari  in  general,  fee  Affize^  Co/is^  Habeas 
Corpus^  Record^  Se^er,  St^effedeai^  and  other  proper  titles. 
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Sec   Prerogative^  Pre/entatim^  and  other  proper 
tides. 


CDancellot  of  a  Ct)tttt5.         i^^^ini' 
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CJaneellot*  t  c  1 


(A)  Chancellor.    (His  Antiquity,  t^c.)  ^"^^n- 


i^npHE  office  of  Chancellor  b  of  great  antiquity,  and 
X     before  the  Norman  conqueft*  ^ 

a.  King  Edward  the  Elder,  about  the  yiear  900,  made  Jurletil 
kis  Chancellor,  ut  tptscunque  negotia  temporalia  vel  JpirituaJia  regis 
judiaum  expeBahmtj  Hlius  (Turketelli)  confilio  et  decreto  (nam  tanU 
fin  ft  tarn  profundi  ingenii  tenebaturj  omnia  traBar^niury  et  traSata 
arefragaUlem  fintentiam  foriirentur^  Ingulphua  in  vj^^  S^wardi 
Senioris,  &c*  /Vnn.  920. 

3.  Rex  ILxhtXrcAJlatwt  et  concejjtt  quatenus  ecclejii  de  Ely  extunc 
ftfemper  in  regis  curid  Cancellarii  ageret  dignitatem;,  quod  et  aliis^ 
▼iz.  ianRi  Auguftini  et  Glafconix  eccUJiis  conjtituit,  ut  abates  ifio'^^ 
ntm  e^mUorum  wi/Jim  qffignatis  fuccedendo  temporikus  annum  tri* 
firii  dswderent,    Ingul.  in  viti  &hdredi,  Ann.  978. 

4.  Mr.  S^den,  in  his  Difcourfe  of  the  Office  of  Lord  Chancel* 
lor,  it  of  opinion  that  the  office  of  Chancellor  exifted  in  the  reiga 
of  £ng  Eltbelbert.    Ann.  8(5q« 

(B)  Chancellor.     Keeper.     Writs  Origixial  (tiot 

to  be  delayed  or  fold)« 


32  CbUnceltor.; 

4Viiicrj76,  (C)  Chancellor.     Keeper. 

,  I.  /^Ancellarius Jicut  in  ci&id  repA^fte  ad  Scaccarium  magnus  e/l  s 
^  adeo  utfjtne  ifjius  confenfuy  vel  confilio  nihil  magnum  fiat  ntel 
fift  deheat.  Verum^  hoc  habeat  officium  dum  refidet  ad  Scaccarium  ^ 
ad  ipfum  pcrtinet  cu/lodia  figilli  ngiiy  qmd  eft  in  Thefauro^  fed  inde 
nen  receditf  niji  cum  pracepio  jujliciariij  ab  inferiori  adfuperius  Sccur^ 
cerium  a  Thefaurario  vel  Camerario  defertur  ad  expUndum  foluwn 
negotia  Scaccarii ;  quibus  peraBis  in  loculum  mittiturf  et  locujlus  a  Can^ 
cellario  confignatur^  etfic  Tbefaurario  traditur  cuftodiendus  :  item  cum 
necejfe  fuerit  fie  fignatus  Jub  omnium  Cancellario  oculis  offertur^  nun-^ 
quam  ab  ipfo  vel  ab  alio  aliSs  offerendus  ;  item  ad  ipfum  pertimt  r&tuhtr^ 
qui  fiittt  de  Cancellaria  cufiodia  pet  fiippofitam  perfonam.  GervaCus 
Tilburienfis,  lib.  i.  cap.  3.  Temp.  Hen.  2. 

2.  In  the  time  of  the  Saxons  there  were  vice-chancellors,  or 
keepers  of  the  fcal,  as  well  as  chancellors ;  the  former  having  the 
cuftody  of  the  feal,  but  not  the  power  to  ufe  it ;  and  the  latter 
baviug  the  power  of  uGng  it,  were  not  permitted  to  have  the  fole 
cuftody  of  it.     Boh.  Cur.  Can.  i  8. 

3*  It  feems  plain,  that  from  the  conqueft  to  the  23  Hen.  3.  the 
office  of  keeper  of  the  feal  was  diftin^l  from  that  of  the  chancel* 
lor  :  and  there  feems  to  be  a  great  difference  in  their  ele£lion  or 
creation,  as  well  as  in  their  power  and  authority  ;  for  the  keeper 
was  ever  folely  at  the  nomination  of  the  king  ;  the  chancellor  was 
often  ele£led  or  nominated  by  the  parliament :  the  chancellor  was 
fwom  at  his  entrance  into  office  ^  the  keeper  never  was ;  for  that 
the  chancellor  had  a  judicial  power,  the  keeper  only  a  minifterial 
one.     Boh.  Cur*  Can.  19. 

4.  In  the  reign  of  Hen.  i.,  when  Randulpb  was  madp  chancel* 
lor,  as  is  fuppofed,  by  confent  o^  the  kingdom,  one  Richard^  the 
king's  chaplain,  was  fubftituted  as  keeper  of  the  feal  under  him. 
Hen.  Hunt.  fo.  2 1 8.  b.  And  Fleref.  Hifi.  in  Ann.  1112.  in  BibL 
Cotton,  fo.  4.  .  .  ^ 

5.  Walter  de  Gray  was  chartcellor  during  the  whole  reign  of 
kltig  John  i  and  y^t  Richard  Marifco^  called  in  the  London  charter 
Richard  Harrefier^  was  keeper  of  the  feal,  Boh»  Cur.  Can.  ig. 

'6.  Sometimes  the  offices  of  chancellor  and  keeper  w^re  united 
in  one  perfon,  who  then  was  both  a  judge  anci  a  minifter..  Ra/pi 
Kevilfy  II  H. 3.,  was macfe-  chancellor  for  life  by  the  parliament ; 
add*  the  king,  afterwards  15  i!/.  3.  gave  him  the  cuflody  of  the. 
great  feal:  22^.3.  the  king  took  away  the  great  feal  from 
him  by  force,  and  gave  the  fame  to  Geojfry  the  Templar,  and 
John  Lexington  \  bal  the  king  could  not  deprive  him  of  the  iiH 
dicial  authority,  for  he  continued  chancellor  to  his  death :  fo  that 
in  the  reign  of  Hen.  3.  there  was  a  lord  chancellor,  and  two  lords 
keepers  uno  it  codem  infianti.     Matt.  PaHs,  474.  ^      ^    ^ 

7.  The  chancellor  ufed  of  ahciettt  times  to  be'chofeh'by  the 
common  council  of  the  realm,  and  the  ancient  entries  generally 
are :  (Talis )  cancellariuf  s  or^  in  cancellarium  Kn^vd^dciius  eft\  or. 


m  hmrwmgU  ftonnntiiMS ;  or,  in  plttw  parliamenioi  or^  per  rigiin  etpar* 
HMuntmm  <of$ftihftus.     Boh,  Ctm  Can.  2Q. 

8.  Hen,  ]•  dtmianded  the  great  feal  from  the  Bifliop  of  Cbefier^ 
Ins  chancellor,  unth  a  great  fleal  of  reprppf ;  but  the  chancellor 
refnfcil  it»  (ayiog,  that  having  Tcceived  the  feal  bjr  the  commott 
council  of  the  realm,  he  conid  not  refign  it  to  any  ooey  without 
che  like  common  confent.     Hifi,  Mag.  Car.  61. 

9.  In  1262,  Hen.  3.  removed  Hmgb  ie  De^enfer  and  Nicholas  Ji 
Ely^  the  high  jufticiarj  and  chancellor  appointed  by  the  barons. 
2  /^KHf.  Hip.  Eng.  198. 

10.  See  Math.  Wtftm,  Ann.  45  Hen.  3.,  his  cenfure,  quod  nx 
comfiiiuit  Waherum  de  Merton  canceUarium  inconfulto  iarcnagio. 

II*  Oftentimes  the  fame  perfon  who  is  ele£ied  chancellor  is 
faid  to  have  the  feal  delivered  to  him  at  the  fame  tunc  by  the  king; 
and  Mr.  SeUen^  in  his  Difcourfe  of  the  Chancery,  p.  23.,  is  o£ 
opinion,  that  thefe  offices  were  united  by  z(\  of  parliament  the 
fame  year  that  Chanceiior  Nevil  died,  L  e,  26  Hen.  3.  Thus,  (vus.) 
£f»  mliqui  inUrvenienU  occafione^  doonnus  rex  ahfiulerit ftplhtm  fuum 
a  cmmceUmnOf  qmcquid  faerk  interim  figUlatum  trritum  haheatur  et 
inane^  deinde  canceilarig  Jiat  rejlitutio.     BoL  Cur.  Can.  20. 

12.  But  that  a£l  feems  to  refpe^l  only  the  chancellor  Nevil^ 
who  having  die  cuAbdy  of  the  great  feal,  as  well  as  chancellor- 
Jhip  cosmnitted  to  him  by  oonfent  of  the  king  and  the  parliament, 
yet  the  king  aifterwards  violently  took  it  from  him,  and  difpofed 
of  it  t0  oti^  perpKis  till  the  28th  of  his  reign,  when  he  (eems 
to  have  been  reconciled,  and  reftored  the  feals  to  him }  and  there- 
upon dial  wEk  pafled.     Boh.  Cur.  Can.  20. 

13.  For  in  the  reigns  of  fucceeding  kings,  we  find  thofe  offices 
often  divided  between  feveral,  and  fometimes  conjoined :  and  fome- 
times  a  lord-keeper  only  had  both  powers  in  him ;  but  no  abfo- 

ute  conjunction  or  declaration  that  the  offices  were  the  fame,  n 

was  made  till  the  time  of  Sir  Nicholas  Bacon^  lord-keeper ;  when 

by  ibcjlat.  5  Elix.  c.  lA.  it  was  enaded,  «<  That  the  common  law 

'<  of  the  realm  is,  and  always  was,  and  ought  to  be  taken,  that 

'<  the  keeper  of  the  great  feal  of  England  tor  the  time  being  hath 

always  had,  ufed,  and  executed,  and  of  right  on^t  to  have, 

u£e,  and  eaecate,  and  from  henceforth  may  have,  perceive, 

'^  take,  ufe,  and  execute,  as  of  right  belonging  to  the  office  of 

'*  the  keeper  of  the  great  feal  of  England  for  the  time  being,  the 

"  fame  and  like   place,  authority,   pre-eminence^   jurifdidion, 

*'  execution  of  laws,  and  all  other  cuftoms,  commodities,  and  ad« 

**  vantages  as  the  lord  chancellor  lawfully  ufed,  had,  or  ought  to 

"  have,  ufe,  and  execute,  as  of  the  right  belonging  to  the  office  of 

"  lord  chancellor,  to 'all  intents,  ts'f.  as  if  the  fame  keeper  of  the 

"  great  feal  were  lord  chancellor  of  England.'*    4  Injl.  87.  JlaU 

S  Lliz,  c.  18. 

14.  The  high  court  of  chancery  is  the  only  remaining,  and, 
in  matters  of  civil  property,  by  much  the  mod  important  of  any 
of  the  king's  fuperior  and  original  courts  of  juftice :  it  has  its 
name  of  chancery,  cancellaria^  from  the  judge  who  prefidcs  here» 
the  lord  chancellor,  or  cancellariuf^  who,  fir  Edward  Coke  tells 
Vol.  11.  D  o»* 
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vSt  Is  fo  termed  a  cancellando^  from  cancelling  the  king's  letters 
patent  when  granted  contrary  to  law,  which  is  the  higheft  point 
of  jurifdi£lion.  But  the  office  and  name  of  chancellor  (howerer 
derived)  was  certainly  known  to  the  courts  of  the  Roman  em- 
perors ;  where  it  originally  feems  to  have  fignified  a  chief  fcribe 
or  fecretary,  who  was  afterwards  invefted  with  feveral  judicial 
powers,  and  a  general  fuperintendency  over  the  reft  of  the  officers 
of  the  prince.  From  the  Roman  empire  it  pafled  to  the  Roman 
churchy  ever^  emulous  of  imperial  ftate;  and  hence  everv  bifliop 
has  to  this  day  his  chancellori  the  principal  judge  of  nis  con« 
fiftory :  and  when  the  modern  kingdoms  of  Europe  were  efta- 
bliflied  upon  the  ruins  of  the  empire,  almoft  every  ftate  preferved 
its  chancellor  with  different  jurifdiAions  and  dignities,  according 
to  their  different  conftttutlons.  But  in  all  of  them  he  feems  to 
have  had  the  fupervifion  of  all  charters,  letters,  and  fuch  other 
public  inftruments  of  the  crown  as  were  authenticated  in  the 
moft  folemn  manner ;  and  therefore  when  feals  came  in  ufe,  he 
had  always  the  cuftody  of  the  king's  great  feal,  fo  that  the  office 
of  the  chancellor  or  lord  keeper  (whofe  authority  hyjlat^  5  Eiiz. 
r.  18.  is  declared  to  be  exadly  the  fame)  is  with  us  at  this  daj 
created  by  the  mere  delivery  of  the  king^s  great  feal  into  his  cu£> 
tody,  whereby  he  becomes,  without  writ  or  patent,  an  officer  of 
the  greateft  weight  and  power  of  any  nowfubfifting  in  the  kingdom, 
and  fupcrior  in  point  of  precedency  to  every  temporal  lord:  he  is  a 
'  privy  counfellor  by  his  office,  and,  according  to  lord  chancellor  £/- 

kfmere^  prolocutor  of  the  houfe  of  Lords  by  prefcription :  to  him 
belongs  the  appointment  of  all  juftices  of  the  peace  throughout  the 
kingdom.  Being  formerly  ufually  an  ecdefiaftic,  (for  none  elfe 
were  then  capable  of  an  office  fo  converfant  in  writing,)  and  pre- 
fiding  over  the  royal  chapel,  he  became  keeper  of  the  king's  con- 
fcience;  vifitor,  in  right  of  the  king,  of  all  hofpitals  and  col- 
leges of  the  king's  foundation ;  and  patron  of  all  the  king's  livings 
under  the  value  of  20/.  per  ann.  in  the  king's  books.  He  is  the 
general  guardian  of  all  infants,  idiots,  and  lunatics,  and  has  the 
general  fuperintendance  of  all  charitable  ufes  in  the  kingdom ; 
and  all  this  over  and  above  the  vaft  and  extenGve  jurifdidlion 
which  he  exercifes  in  his  judicial  capacity  in  the  court  of  Chan- 
cery :  wherein,  as  in  the  Exchequer,  there  are  two  diftin£l  tri* 
bunals,  the  one  ordinary,  being  a  court  of  common  law,  the  other 
extraordinary,  being  a  court  of  equity.    3  Black.  Cpm,  46. 
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(D)  Chancellor.    What  Things  he  may  do  ;  what  j^vhiuiZoi 

not. 

XTTHEN  the  king  has  been  advifed  to  do  an  ad,  or  is  put  in 
^^  pofleiEon  of  anv  lands  or  goods  in  prejudice  of  a  fubje&'s 
right,  on  proof  of  which,  as  the  king  can  never  be  fuppofed  in- 
tentionally to  do  any  wrong,  the  law  queftions  not' but  that  he 
will  immediately  redrefs  the  injury ;  and  refers  that  confcientious 
talk  immediately  to  the  keeper  of  his  confcience,  3  B/ack. 
Com.  48. 

(F)  Of  what  Things  they  may  hold  Plea,  and  what  ^viner  380, 

not. 

I.  I T  may  hold  plea  of  tithes  of  foreft  land,  where  granted  by 
^   the  lung  and  claimed  by  a  ftranger  againft  the.  grantee  of 
the  crown.     3  Blmch,  Com.  47.  / 

2.  When  judgment  is  given  in  chancery  upon  a  demurrer  or 
the  like,  a  writ  of  error,  in  nature  of  an  appeal,  lies  out  of  this 
ofdinary  court  into  the  court  of  King's  Bench ;  though  fo  little  is 
nfually  done  on  the  common  law  fide  of  the  court,  that  there  has 
been*  no  writ  of  error  fince  the  14  EUz.    3  Blatk,  Com.  47. 

(K)  What  Power  the  Chancery  hath.  ^y\wt%%%. 

• 

\.  tj^  ARLY  in  the  hiftory  of  our  jurifprudence,  the  admini^ 
^  ftration  of  juftice  by  the  ordinary  courts  appears  to  have 
been  incomplete  to  fupply  the  defe£l ;  the  courts  of  equity,  of 
which  the  court  of  Chancery  is  one,  have  gained  an  eflabliOiment : 
afluming  the  power  of  enforcing  the  principles,  upon  which  the 
ordinary  courts  alfo  decide,  when  the  powers  of  thefe  courts  or 
their  modes  of  proceeding  are  infufficient  for  the  purpofe;  of 
preventing  thofe  principles  when  enforced  by  the  ordinary  courts 
bom  becoming  (contrary  to  the  purpofe  of  their  original  euablifli* 
ment)  inftruments  of  injuftke ;  and  of  deciding  on  principles  of 
uoivcrfid  juftice^  whcr^  the  interference  of  a  court  of  judicature 
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]S  neceflary  to  prevent  a  wrong,  and  the  pofitive  law  is  filent. 
The  courts  of  equity  alfo  adminifter  to  the  ends  of  juftice,  by 
removing  impediments  to  the  fair  decifion  of  a  queftion  in  other 
courts,  by  providing  for  the  fafety  of  property  in  ditpute  pend- 
ing a  litigation ;  by  reftraining  xht  aflertion  of  double  rights  in  a 
manner  produ£tive  of  irreparable  damage ;  by  preventing  injury 
to  a  third  perfon  from  the  doubtful  title  of  others,  and  by  put- 
ting a  bound  to  vexatious  and  oppreflive  litigations,  and  prevent- 
ing unneceflary  multiplicity  of  fuits ;  without  pronouncing  any 
judgment  on  the  fubje£l,  by  compelling  a  difcovery  which  may 
enable  other  courts  to  give  their  judgment,  and  by  preferving 
teftittioDy  when  in  clanger  of  being  loft,  before  the  matter  to  which 
it  relates  can  be  made  the  fubje&  of  judicial  inveftigation.  Mitm 
Treat.  Eq.  3. 

^▼loerass.  (L)  What  Perfons  may  be  there  relieved  in  Equity. 

I.  C UrrS  on  behalf  of  the  crown »  and  of  thefe  who  partake  nf 
^  its  prerogative  or  claim  its  peculiar  protedion,  are  iiifti- 
*  tilted  by  officers  to  whom  that  duty  is  attributed.  Thtfe  arC|  in 
cafe  of  the  crown  and  of  thofe  whofe  rights  are  the  obje&  of  its 
peculiar  attention,  the  king's  attorney  or  folicitor  general ;  and 
as  'thefc  officers  a£l  merely  officially,  the  bill  they  exhibit  is  by 
way,  not  of  petition  or  complaint,  but  of  information  to  the  court 
of  the  rights  which  th^  crown  claims  on  behalf  of  itfelf  or  others, 
and  of  the  invafion  or  detenfion  of  thofe  rights  for  Which  the  fuit 
is  inftituted,  if  the  fuit  does  not  immediately  concern  the  righta 
of  the  crown,  its  officers  depend  oh  the  relation  of  fome  perfon^ 
whofe  name  is  inferted  in  the  informauon,  and  who  is  termed  the 
relator ;  and  as  the  fuit  is  carried  on  under  his  direfiion,  he  \% 
confidered  as  anfwerable  to  the  court  and  to  the  parties  for  die 

?ropriety   of  the  fuit,  and  the  conduA  of  it.    Mii*   Treats 
Iq.  22. 

2.  The  queen  confort,  partaking  of  the  prerogative  of  the 
crown,  may  alfo  inform  by  her  attorney.  2  Rol.  Ab*  215.  cited  in 
Miu  Treat,  Eq.  24. 

3.  Bodies  politic  and  corporate,  and  all  perfons  of  full  age,  not 
being  femes-covert,  idiots,  or  lunatics,  may  by  themifelves  aloriie 
exhibit  a  bill.  A  feme-covert,  if  her  huiband  is  bmiihcd,  or  ha» 
abjured  the  realm,  may  do  fo  likewife ;  for  (he  then  may  aft  in 
all  refpefls  as  a  feme-fole.     Mil.  Treat.  Eq.  24. 

4*  An  infant  fuesby  his  next  friend,     i  Atk.  ^fo.Anw.  1737. 

5.  A  bill  may  be  brought  on  behalf  of  an  infant  en  vetorefn 
meriy  and  an  injun£iion  to  ftay  wafte  obtained.  zFern,  ill. 
Mufgravev,  Parry ^  HiL  1715. 

6.  A  feme  covert  claiming  rif^hts,  in  oppofition  to  thofe 
claimed  by  her  huiband,  fues  by  her  next  friend :  And  there 
is  this  diftindion  between  a  procheln  amy  to  an  infant,  and  a 
frocUein  amy  to  a  feme  covert^  that  in  the  latter  cafe  no  perfon 
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can  cxlublt  a  bill  in  her  name  without  her  confent.    Pnc.  in  * 

Ci&tu  376* 

7*  A  feme  covert  whp  has  a  feparatp  maintenance  may  fue  alone. 
I  Cba.  Ca,  35.    Regnes  v.  Lewis,  Micb.  15  Car.  2.  Sed  qu£re» 

8.  Idiots  and  lunatics  fue  by  their  committees^  and  fometimes 
the  attorney- general  has  exhibited  informations  on  their  behalf. 
1  CLt.  Co.  112. 

9.  The  difabilities  arifing  from  outlawry^  excommunication^ 
and  convidion  of  popifli  recufancy,  attainder,  and  alienage,  and 
thofe  which  formerly,  from  villenage  and  profefTion  (hould  be  no- 
ticed, fuch  of  them  as  do  fubfift,  do  not,  an4  the  others  did  not 
ablblutely  difabie  the  perfon  fuffering  under  them  from  exhibiting 
a  bill.  Outlawry,  excommunication,  and  convi£kion  of  popiih 
recufancy,  are  not  in  fome  cafes  any  difabiiity ;  and  where  they 
are  a  difabiiity,  if  it  is  removed  by  reverfal  of  the  outlawry, 
b^  purchafe  of  letters  of  abfolution,  or  by  conformity  in  cafe 
ot  a  popifli  recuCant,  a  bill  exhibited  under  the  difabiiity 
may  be  proceeded  upon.  Attainder  and  alienage  no  other^ 
wife  difabie  a  perfon  to  fue,  than  as  they  deprive  him  of  the 
property  which  may  be  the  objed  of  the  fuit.  Villenage  and 
profeflion  were  in  the  fame  predicament.      Note  Mit.  Treat. 

£q.  24. 

(M)  Iq  what  Cafes  Suits  may  be  there.     (In  regard    C.  C  ] 

to  other  Courts.)  ^  ■'"^'^^^?* 

I.  'T^  HE  eftablilhment  of  courts  of  equity  obtains  through  the 
^  whole  fyftem  of  our  judicial  polity,  and  mod  of  the  in^ 
ferior  branches  of  that  fyftem  have  their  peculiar  courts  of  equity, 
and  the  court  of  Chancery  aflumes  a  general  jurifdiAion  in  cafes 
not  within  the  bounds  or  beyond  the  powers  of  inferior  jurif- 
di&ion.  The  principal  of  the  inferior  jurifdi£^ions  in  England 
art  thofe  of  the  counties  palatine  of  Chejler,  Lancajicr,  and  Uur^* 
iam^  the  courts  of  great  feflions  in  WaUs^  the  courts  of  the  two 
nniverfities  of  Oxford  and  Cambridge^  the  courts  of  the  city  of 
London^  and  the  Cinque  Ports  :  thefe  are  necelTarily  bounded  by 
the  locality  either  of  the  fubjc£t  of  the  fuit,  or  of  the  refidence  of 
the  parties  litigant.  Where  thofe  circumftances  occur  which 
give  them  jurifdi&ionj  they  have  exclufive  jurifdiftion  in  matters 
of  equity,  as  well  as  matters  of  law ;  and  they  have  their  own 
peculiar  courts  of  appeal,  the  court  of  Chancery  afluming  no 
jurifdi£l]on  of  that  nature,  though  it  will,  in  fome  cafes,  remove 
a  fttit  before  the  decifion  into  the  Chancery  by  certiorari.  When  it 
appears  on  the  face  of  a  bill,  that  another  court  of  equity  has 
the  proper  jurifdiftion,  either  immediately  or  by  way  of  smpeaU 
the  defendant  may  demur  to  the  jurifdifiion  of  the  court  of  Chan- 
cery.    Mit.  Treat.  Eq.   1 33. 

a.  The  bill  was  a  bill  of  appeal  and  review,  the  caufe  having 
been  heard  and  decreed  in  the  county  palatine  of  Chefter.    To 

D  3  ,    thia 


38  Cfiancerpt 

this  bill  defendant  demurred,  and  allowed,  for  that  fuch  a  bill 
will  not  lie ;  but  if  any  appeal,  it  muft  be  to  the  king  himfelf. 
I  Vern.  184.  JtnnH  V.  Bijbop^  Trin.  1683. 

3.  Plea  to  a  bill  of  the  fame  nature  allowed,  x  Fern.  184. 
Partington  v.  Tarback^  Trin,  1683. 

4.  A  demurrer,  however,  for  want  of  jurifdiflion,  is  informal 
and  improper,  and  defendant  (hould  plead  fo  the  jurifdiAion. 
Roberdeau  v.  Rous^  x  Atk.  543.  Dec,  itf,  1738* 

.5.  Bill  to  redeem  a  mortgage  of  the  iSand  of  Sarke^  or  be 
foreclofed,  which  ifland  was  part  of  the  duchy  of  Normandy^  and 
(  had  laws  of  its  own,  and  was  under  the  jurifdi£ti6n  of  the  court 

of  Guernfey^  the  grant  being  of  the  whole  ifland,  and  the  defend- 
ant ferved  with  procefs  here.  The  bill  was  held  good.  Toler  ▼. 
Carteret^  2  Fern.  494.  £aft.  1705. 

6.  A  queftion  concerning  the  right  and  title  to  the  Ifle  of  Man 
xnay  be  determined  in  Chancery.    Earl  of  Derby  v.  Duke  of  Atholy 

1  Fef  203.  Feb.  8,  1748-9. 

7.  The  court  olf  Chancery  in  England  may  grant  a  fequeftration 
agaiui^  the  defendant  in  Ireland^  but  it  muft  be  after  a  fequeftra- 
tion here,  and  nulla  bond  returned.     Sir  John  Fryer  v.  Bernard^ 

2  P-  JF.  261.   Mici.  1724. 

8.  Original  jurifdidion  relating  to  boundaries/  between  pro* 
vinces,  the  dominion  and  proprietary  government  is  in  the 
king  and  council.  Pen  v.  Lord  Baltimore,  May  15^  1750. 
I  Fef  445. 

9.  Legacy  to  be  applied  to  charity  in  Edinburgh^  the  Chancery 
would  not  give  any  dire£lions  as  to  the  diftribution  of  the  mo- 
ney, that  belonging  to  another  junfdidion,  viz.  to  fome  of  the 
courts  in  Scotland.  Amb.  236.  Provofi  and  Bailiffs  of  Edinburgh  v« 
Aubery,  1754. 

fviner  3S6.        (N)  What  Thiogs  (hall  be  relieved  in  Equity. 

X.  cQUITY  will  enforce  him  that  hath  fold  and  taken  money 
^     for  land,  aflured  by  defediive  conveyances  to  make  the 
fame  perfe£l  and  good.     Dyer^  59. 

2.  Where  a  tenant  having  a  right  to  deduA  the  land-tax,  does 
not  however  dedud,  but  pays  bis  full  rent,  a  bill  will  not  lie  in 
Chan:  ery  to  recover  back  the  tax,  which  ought  to  have  been  be- 
foie  allowed.     3  P.  W.  1 27.  Eqft  v.  Tkornbury,  HiL  1 73 1. 

3.  Bill  will  lie  to  prevent  multiplicity  of  fuits-  Conyers  v.  Lord 
Abergavenny,   lAtk.lS^,  ITiS. 

4.  A  bill  may  be  brought  for  an  account  of  the  perfonal  eftate 
of  nn  intellate  pending  a  fuit  in  the.eccIeGaftical  court  for  admi- 
niflration.     Pl.ipps  v.  Stewart,   1  Atk.  285. 

5.  A  legatee  may  come  into  the  court  of  Chancery  to  hare  a 
legjicy,  which  is  payable  to  him  at  a  future  day,  fecured.  Ferrari 
V.  Prentice^  Amb.  273.     1 755. 

6.  A  man 


6.  A  man  may  come  into  Chancery  for  a  d!fcof(ry  In  order 
that  he  may  defend  himfelf  at  law.  Btjht^  of  London  7.  Fyiche^ 
I  Bf.  C  C.  96.  Trin.  178 1. 

(Qw)  What  Things  maybe  relieved  there  not  agalnft  4 V'n» %ts. 

a  Maxim  in  Law. 

I.  nLAINTIFF  cannot  come  into  equity  for  fatisfa£lion  of  a  note  M  vide 

*     which  has  been  loft ;  there  is  a  difference  between  a  note  ^wkmin 
and  a  bond.     In  an  a£lion  at  law  a  profert  in  curii  of  the  bond  3  x.  Rep/ 
icfelf  muft  be  made,  othcrwife  oyer  cannot  be  demanded  by  the  K.  B.  xsj. 
defendant ;  and  if  oyer  is  not  giren,  the  plaintiff  cannot  proceed  ;  ^fc,*J^^ 
but  that  is  not  neceflary  in  the  cafe  of  notes ;  no  oyer  is  demanded  dted. 
upon  them,  the  proving  the  contents  being  fufEcient ;  and  nothing 
ftanding  in  the  plaintiff's  way.     Walmjley  v.  Childf  i  Vef.  345. 
Dec.  1 749«     2  Vef,  42.  .         # 

2.  If  a  man  has  loft  a  bond  he  is  entitled  to  come  into  equity 
not  only  for  a  difcovery,  but  to  have  a  decree  for  payment ;  be* 
caufe  he  cannot  declare  without  making  profert^  the  defendant 
being  entitled  to  oyer.     Whitfield  y.  Faujfet^    i  Vef.  393.   Feb. 

3*  Though  a  court  at  law  may  perniit  a  plaintiff  to  declare 
upon  a  loft  bond,  that  does  not  ouft  the  concurrent  jurifdi^iion  of 
a  court  of  equity.     Atkinfony  Leonard^  3  Bro.  C.  C.  2«S.   1791. 

4.  Equity  will  fupply  the  defect  of  the  furrender  of  a  copy- 
hold eft  ate  againft  the  heir,  on  behalf  of  a  wife  or  younger  child. 
I  Vef.  228.  Goodwyn  v.  Goodvjyn^  March  1749.  2  Vef.  582.  Tudor 
Tf  Anfon^  1754-  3  Bro.  C.  C.  229.  286. 

(R)  What  Things  may  be  relieved  there,  not  a  4Viaer  39»* 
Thing  againft  a  Maxim  at  Law. 

l.pQUITY  will  not  ghre  intercft  upon  a  bond  beyond  the 
*^  penalty,  though  it  was  ftated  by  Mr.  Juftice  Butter  to  be 
ufually  done  at  law.    3  Bro,  C.  C.  496.  Knight  v.  Maclean,  March 
1792,  and  the  cafe  preceding  it. 

2.  And  where  the  penalty  of  a  bond  is  only  to  fecure  the  en- 
joyment of  a  collateral  obje£l|  equity  will  grant  an  injunction 
againft  a  fuit  for  the  recovery,  in  order .  that  the  z&wtI 
damage  fuftained  alone  may  be  paid.  i  Bro.  C.  C,  418. 
SlowmoH  V.   JValter,    1784.      2  Bro.  C.  C,  342.    Srrington  v. 
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(S)  In  what  Cafes  a  Man  (hall  be  relieved  againft  a 

Statute. 

Ji/f-^rg^fin  executed  a  bill  of  fale  of  a  iliip  as  a  collateral 
«^^  fecuritjf  and  delivered  iqp  *tbe  papers,  &"<:.  but  diere  was 
no  recital  in  the  bill  of  fale  of  tbe  regiftry  of  the  (bip  purfnant  to 
the  ftatote  a6  Gee*  g.  Equity  would  not  fupply  this  defe&  againft 
the  aflignees  of  Margetfon^  (who  had  become  a  bankrupt,)  and 
the  bill  being  for  that  purpofe^  was  difmiflcd.  Hibbart  v.  RoUefitn^ 
ySrQ.  C.  C  571.  179a. 


4Viner  396.  (T)  Chanccry,  and  Courts   of  Equity.     In   what 

Cafes  a  Man  fhall  be  relieved  there  againft  a  Deed, 
not  a^inft  the  Agreement  of  the  Parties. 

I.  dY  a  provifo  in  articles  for  the  purchafe  of  an  eftatey  either 
^  patty  breaking  the  agreement  Ihould  pay  100  /.  to  the  other. 
The  defendant  fold  the  eftate  to  another  perfon  for  a  larger  fum 
than  the  plainti6F  had  agreed  to  give  him  for  it ;  and  notwith- 
fianding  the  agreement  that  1 00  /.  (hould  be  paid  by  the  perfon 
breaking  the  articles.  Lord  Hardwicke  decreed  a  fpectfic  per^ 
forniance  of  the  articles*     Hi9%uardv*HoptinXf  lAtL  ^ji.  Ju!j 

1742. 

2.  Lord  Irnham  treated  for  an  annuity  with  Child^  who  (though 

unknown  to  his  Lordihip)  was  an  agent  for  his  Lordihip's  elded 
fon.  The  annuity  was  to  be  redeemable,  but  both  parties  fup^ 
pofing  that  this  appearing  upon  the  face  of  the  tranfa£tion  would 
make  it  ufurious,  it  was  agreed,  that  the  grant  from  Lord  Irnham 
to  Child  (liould  not  have  in  it  a  claufe  of  redemption ;  it  was  ac* 
cordingly  executed  without  fuch  claufe,  and  the  annuity  was  after- 
wards auigned  to  the  defendants.  Lord  Irnham  filed  his  bill  to 
redeem,  alleging^  that  fuch  was  the  agreement,  although  it  did 
not  appear  for  the  reafons  above  ftated  in  the  deed.  But  the  bill 
was  difmtfTed,  the  claufe  for  redemption  not  having  been  omitted 
by  fraud  or  miftake.  Lord  Irnham  v.  Cbildi  i  Brc.  C  C.  92. 
1781. 

3.  In  the  marriage  fettiement  of  the  plaintiff  there  was  a  life- 
eilate  in  a  fum  of  money  given  to  the  hufband,  and  there  was  a 
provifion  made  of  500  /.  in  cafe  of  the  death  of  the  wife  without 
children  for  her  nephew.  But  it  was  fo  exprefTed  as  to  ftand 
doubtful,  wheAer  in  that  event  the  whole  did  not  go  over  to 
the  nephew.  It  was  a  queftion  of  conflruftion,  whether  the  word 
«*  A^r*'  (hould  not  be  condrued  •*  his ;"  as  there  was  no  recital  to 
which  tbe  expreilion  in  the  deed  was  contrary,  the  Chancellor 
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refnfed  to  change  the  words  in  the  fettlement.    3  Br$*  C  C« 

(X)  la  what  Cafes  one  may  fue  in  a  Court  of  ^v^m  399, 
Equity    where  he    hath    Remedy  at  Common 
Law.  > 

I.  A  BILL  lies  to  compel  the  delirery  of  an  altar-piece  or  other 

^*  curiofity  in  fpecie,  undefaced,  although  in  detinue  the 
thing  itfeif  might  be  recovered.  3  P.  H^,  390.  Duke  of  Somerfet 
Y.Cookfon^  Mich.  1735* 

a.  Though  a  court  of  law  will  not  fuffer  a  plaintiff  in  an  adioa 
upon  a  bond  to  take  out  execution  beyond  his  jufl  debt,  yet  that 
docs  not  take  away  the  jurifdi£lion  of  a  court  of  equity,  3  Bro^ 
C.C73.  CodJy.JFoden^  i790« 

3.  In  doubtful  cafes,  or  where  the  remedy  ac  law  is  difficult, 
this  come  will  entertain  jurifdidion.  Weymouth  v.  Boyer^  i  Vef 
JIM.  425.  1792. 

4*  The  court  will  decree  a  fpecific  chattel  to  be  delivered  up 
without  meafuring  the  value»  when  from  its  nature  there  can  be 
no  compenfation  in  damages.    Felh  v.  Ready  3  Vef.jun.  70* 

(Y)  At  what  Time  a  Man  may  be  relieved  there  4Vin»403* 

(after  Judgment,  &c. ) 

1.  A  FTER  fereral  trials  in  ejeflment,  this  court  will  grant  k 
^^  perpetual  injunftion.    Leighton  v.  Sir  Edtvard  Leigbton^ 
I  P.  ^.672.  Mich.  1720. 

2.  Defendant  having  recovered  a  verdi£k  at  law  againft  plain* 
tiff,  the  plabtiff  filed  a  bill  for  an  injunflion,  and  an  injun£lion 
was  obtained  for  want  of  an  anfwer.  Plaintiff  was  ordered  to 
bring  the  money  recovered  into  court,  or  that  the  injun£liofi 
(bould  be  diffolved.  2  Bro.  C.  C.  14.  ABony.  Market^  1785* 
%Bro.  C.C.  182.  S.P. 

(Z)  Chancery  and  Courts  of  Equity.     Decree  re-  4Viaer407. 
viewed ;  in  what  Cafes  it  may  be. 

T.  /vN  arguing  a  demurrer  to  a  biir  of  review,  what  ap« 
^^ pears  on  the  face  of  the  decree  can  be  read  only;  but 
after  a  demurrer  over*  ruled,  the  plaintiff  may  read  any  evi- 
dence at  at  a  iehcaring«  CaiUraU  v.  Purcbafe^  i  Atk.  290.  Fe* 
inury  1738. 

z.  Where 
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2,  Where  a  decree  is  neither  figned  nor  enrolled,  «  bill  of  re- 
view cannot  be  brought,  but  a  Xupplemental  bill  in  the  nature  of 
a  bill  of  review.  Le%vellin  y.  Mackworth,  2  Atk.  40.  June  1740. 
.  3.  On  a  petition  for  a  bill  of  reviewi  .it  muft  appear  that  the 
new  matter,  upon  which  fuch  bill  is  brought,  has  come  materi* 
ally  and  fubftantially  to  the  knowledge  of  the  party  or  his  agents 
Cnce  the  time  of  the  decree  in  the  former  caufe,  or  fince  fach 
time  as  he  could  have  ufed  it  to  his  advantage  in  the  former  caufe^ 
and  a  probable  ground  of  relevancy  muft  be  dated.  Lord  Portf' 
mouth  V.  Lord  Effingham^  i  Vef.  431.  May  1750.  2  Vef.  577. 
Wortley  v.  Birkhead. 

4ViMr4ie'  (Z.  3)  Bill  of  Rcvicw,  OH  what  Ternis* 

I,  T  tPON  every  bill  of  review  to  rcyerfe  a  decree  the  plaintiflp 
^   muft  depofit  50  /.  with  the  regifter  to  anfwer  the  cofts  of 
the  fuit.     Anon.  2  P.  W.  283.  2>i/i.  1725.  2  Atk.  139, 

2.  Where  a  decree  has  not  been  figned  and  enrolled  it  is  proper 
to  bring  a  bill  in  the  nature  of  a  bill  of  review,  and  it  is  a  fruit- 
lefs  thing  to  make  a  man  fign  and  enrol  a  decree  in  order  to*  en- 
title him  to  bring  a  bill  of  review,  and  the  rule  to  review  and  re- 
verfe  a  former  decree  is  the  difcovery  of  ndw  matter,  fince  the 
making  the  decree  which  was  in  being  at  the  time,  but  not  known 
to  the   party   till  afterwards.     2  Atk.  177.   &tandi/b  y.  RadUy^ 

**  utpril  1 741. 

3.  If  a  bill  of  review  be  brought  to  reverfe  a  decree  upon  new 
matter,  in  fuch  cafe,  the  plaintiff  in  the  bill  of  review  muft  have 
the  leave  of  the  court  for  filing  fuch  bill ;  but  there  is  no  need  of 
leave  if  the  bill  of  review  be  brought  to  reverfe  a  decree  for 
error  apparent  on  the  face  thereof.  Gould  v.  Tancred,  2  Atk*  533. 
March  1742. 

4.  It  is  fufiicient  to  entitle  a  party  to  bring  a  bill  of  review,  if 
the  new  proof  did  not  come  to  his  knowledge  till  after  the  pub- 
lication, or  when  by  the  rules  of  the  court  he  could  not  make  ufe 
of  it  \  but  if  it  came  to  the  knowledge  of  the  party's  attorney^ 
folicitor,  or  agent,  before  the  caufe  was  heard,  it  is  coufi4ered  as 
notice  to  themftlves,  and  is  the  fame  thing  as  coming  to  the  party's 
knowledge.     Norris  v.  Le  Nave,  3  AtL  26. 

5.  There  are  two  points  which  muft  be  attended  to  on  a  pe- 
tition for  a  bill  of  review  ^  firft,  whether  it  is  (hewn  that  this  new 
matter  upon  which  fuch  a  bill  is  brought,  has  come  to  the  know- 
ledge of  the  party  or  his  agents  fince  the  decree,  or  fince  fuch 
time  as  he  could  have  made  ufe  of  it;  and,  fecondly,  whether 
there  is  probable  caufe  made  out  that  fuch  new  matter  may  be 
relevant.     Lord  Port/mouth  v.  Lord  Effingham^  1  Vef.  430. 

6.  A  decree  having  been  made  at  the  Rolls,  but  not  figned  and 
enrolled,  a  bill  partly  fupplemental  in  the  nature  of  a  bill  of  review 
was  brought,  for  matters  cxifting  before  \  but  there  was  no  pe- 

titioa 


tition  to  rehear  or  appeal,  which  was  thought  neceflary,  and  the 
caafe  ftood  over  for  judgment,  with,  liberty  in  the  mean  time 
Co  prepare  fach  a  petition.    Moore  v.TMhore,  a  Vef*  ^^6»  June 


(Z.  4)  Bill  of  Review,  at  what  Time*  Avinerya. 

I.  iN  this  caufe  it  appeared,  that  the  perfons  under  whom  the 
-*  petitioners  claimed  were  fully  acquainted  with  the  matter 
BOW  complained  of  thirty -fire  years  ago,  fuch  an  effluxion  of 
time  and  the  certain  knowledge  of  the  plaintiff's  anceftors  of  the 
whole  tranlaflion,  had  great  weight  with  the  court,  and  the  pe« 
tition  for  leave  to  file  the  bill  of  review  was  difmiiTcd.  Norrit  v% 
Li  Nave,  3  Atk.  a6.  Feb.  1 743. 

2  A  bill  of  review  cannot  be  brought  for  error  apparent  on 
the  face  of  the  decree  after  twenty  years,  and  the  time  begins  to 
run  from  the  decree  and  not  from  the  enrolment.  Smith  v^ 
Clay^  Andf.  645*  May  1 767.     3  Bro,  C.  C  639. 

3.  A  bill  of  review  cannot  in  general  be  brought  after  twenty 
years,  for  equitable  rights  are  fubje£t  to  the  fame  bar  as  legal 
rights.  But  this  bar  cannot  be  obje£led  to  perfons  having  contin- 
gent Intereits,  and  then  not  exifting,  or  to  an  infant,  or  to  any  , 
perfon  under  the  difabilities  fpecified  in  the  ftatute  of  limitations. 
Lftton  V.  Ljtton^  4  Bro.  C.  C.  441.  Nov.  1793* 

(Z.  5)  Picas  to  Bills  of  Review,  and  what  may  be  4Vfa<r4M> 

affigned  for  Error. 

I.  T1I7HEN  a  fupplem^ntal  bill  is  brought  for  any  new  matter 
^^  difcovered  fince  the  hearing  of  the  caufe,  before  the  for- 
mer decree  was  figned  and  enrolled,  if  the  defendant  to  fuch  biU 
is  able  to  (hew  that  there  is  no  new  matter  difcovered  fince,  he 
muft  take  advantage  by  plea,  or  demurrer,  and  it  is  too  late  to 
infift  upon  it  at  the  hearing.  Lewdlin  v.  A£actwortb,  2  Atk.  40. 
June  1740. 

a.  If  a  decree  is  impeached  upon  the  ground  of  fraud,  the  pro* 
per  defence  feems  to  be  a  plea  of  the  decree,  accompanied  by  % 
denial  of  the  fraud  charged,     i  Bro*  P.  C.  4 14. 

(A.  a)  Cods.     In  what  Cafes  in  general,  and  how.  a'^^^^a^ 

I.  TTTHEN  a  defendant  is profecuted  both  at  law  and  in  equity 
^^  for  the  fame  thing,  and  there  is  an  order  for  the  plaintiff 
to  make  his  eledion,  and  the  plaintifi^  eleds  to  proceed  at  law, 
or  negleds  to  make  his  eledion  within  the  time  dire£ted  by  the 
order,  his  bill  is  to  be  difmifled  with  coft's ;  and  if  one  makes  a 
fpecial  ele£Hon  to  proceed  at  law  as  to  part,  and  in  equity  as  to 

toe  other  paitj  witb  regard  ta  what  he  ele^  to  proceed  at  law, 

his 
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hk  bill  ought  to  be  difmiiTeci  with  (oft$.  Jftoa.  3  P.  W.  90.  n. 
Mich,  1723. 

%•  Where  si  bill  is  broaght  to  fccure  and  have  the  benefit  of  m 
contingent  intereil  dcvifed  over,  the  cofts  (hall  be  paid  out  of  the 
aflets  of  the  teflator,  who  by  his  will  has  created  the  difficulty^. 
Studbolm  V.  Hodgfon^  3  P.  W.  300.  ?>«/.  1734.  JoUige  y.Eah^ 
3  Bro.  C.  C.  25. 

3.  Where  a  truftee  mifbehaves  hitnfelf,  he  (hall  pay  cofts  out 
ef  his  own  pocket,  and  not  out  of  the  truft-eftate.  Lloyd  v. 
fyUhty  3  P'  ^'  344-  Mkh.  1734. 

4«  An  heir  at  law  i«  mnde  a  defendant,  and  iniifts  on  his  title, 
he  fhall  have  his  eofls  though  it  goes  againft  him ;  but  if  an 
heir  at  law  be  plaintiff,  and  mifcarries  in  his  fuit,  he  fhall  not 
have  his  cofts;  but  if  .the  fuit  appears  groundlefsj  he  (hall  pajr 
cofts.     LuxtoH  V.  Stephens^  jP.  W",  373.  Trin.  I735« 

5.  Bill  may  be  amended  after  anfwer  on  payment  of  tr>u  cofts. 
Deggsy.CbJebrooiff  I  ^/i.  396*  jRp*/I738. 

6.  The  defendant  denied  all  the  equity  of  the  bill,  and  the 
plaintiff*  brought  the  caufe  to  a  hearing  on  bill  and  anfwer  onlf, 
in  order  to  get  off*  with  40  /»  cofts.  The  courts  on  difmxffing  the 
biil  upon  the  meritSi  gare  cofts  to  be  taxed.  Join/on  t.  Brown, 
jAti.  I. 

7.  The  rule  of  law  is,  that  an  executor  fued  for  a  debt  of  a 
teftator  is  to  pay  cofts  J0  bonis  pr^pms  \  but  in  equity  it  is  difcre- 
tionary,  whether  the  executor  is  to  pay  cofts  or  not;  and  this 
court,  though  the  fpecialty  creditor  fweeps  away  the  whole  per- 
ibnal  eftate,  will  not  let  the  executor  reimburib  himfelf  out  of  the 
real  eft  ate  of  the  debtor,  to  the  prejudice  of  the  heir  at  law. 
Uvedales,  Uvedale^  3  Ath.  117.  July  1 744. 

8.  By  a  decree  in  the  caufe,  cofts  had  been  decreed  to  all  par- 
ties out  of  the  real  eftate ;  one  of  the  parties  entitled  to  receire 
cofts  dies  before  they  had  been  taxed.  Lord  Hardwicke  Ch. 
faid.  Where  cofts  are  decreed  perfonally,  they  die  with  the  per« 
fon  \  otherwife  where  they  have  been  decreed  out  of  a  real  eftate. 
Blower  v.  Morrets^  3  Atk.  772.  April  1 7  54. 

9.  Bill  by  difinherited  heir  at  law  to  have  infpe£tion  of  deeds 
and  writings  difmifled  without  cofts.  Leman  v.  Alie,  Amb^  163, 
Jan.  1753. 

j^o.  Tenant  under  an  elegit  had  Teeeived  rents  and  profits  be- 
yond the  debt.  Decreed  to  pay  the  overplus,  together  with 
plaintiff's  cofts.  Defendant  appealed  for  cofts  only,  and  the  de- 
cide was  reverfed  as  to  the  cofi:$.  Owen  ▼•  Grjffith,  Amb.  520. 
June  1749.     I  Vef,  250. 

I  i.  There  muft  be  an  a£kual  tender  to  excufe  cofts }  and  in  the 
cafe  of  mortgageSf  in  wbicbi  though  very  r^afpn^blc  propofate  may 
be  made«  jet  it  no  proof  of  an  a£lual  tender,  the  cpurt  on  a  biU 
to  foreclose  wsyvx  refufes  cofts.  Gammon  v»  Stone,  i  Vef,  339. 
Dec.  1749- 

1 2.  Cofts  ordered  to  be  refunded  on  reyerfing  an  order  for  al« 
lowing  a  demurjrgr.  OaUi  y/Ck/tpman^  I  Vef*  ^^^2*  Aug%  iTyh 
Z  Fef.  100. 

13.  Whether 
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t  fair  oflfet  made  to  the  plaintiff  for  an  accommodation^  which  he 
refuftd,  and  the  chancellor  confidered  it  as  an  aggravation,  and 
difiniffisd  hia  bill  with  cofts.  Bigglgfion  v.  Grubby  2  Atk.  4t* 
Juif  1740. 

3*  A  bill  was  brought  by  the  plaintiff,  as  heir  at  law  to  Sir 
John  Lee^  to  fet  afide  a  conveyance  of  hb  eftate  to  the  defendant, 
upon  a  fuggeftion  ot  fraud,  and  relief  granted.  Bennet  v.  Wad€ 
Mdetbiri^  2  Jith.  324.  1742. 

4.  A  bill  will  not  lie  againft  an  arbitrator  to  fet  forth  the 
grounds  on  which  he  made  his  award.     Anon.  3  Atk.  644. 

5.  A  young  woman  of  good  character  came  to  live  in  the  fa- 
mily of  A.y  knowing  he  was  married,  and  afterwards  occafioned  a 
feparation  from  his  wife.  Her  bill  for  payment  of  an  annuity 
granted  by  him  was  difmiffed.     Prieft  v.  Parrot^  2  Vef.  160. 

6.  Bill  in  equity  will  not  lie  againfl;  a  tenant  for  fatisfa£lion, 
for  wafte  done  in  cutting  timber,  without  praying  an  injunflion 
to  ftay  wafte.     J^fus  ColUge  ▼.  Bloonty  Amh,  5^4. 

7.  After  judgment  and  a  ca.fa.  taken  out,  a  bill  will  not  lie  tq 
fulqe£l  ftock  in  the  names  of  truftees  to  the  payment  of  the  debt. 
fhm  V.  Hortif  Amb,  79. 

8.  Bill  will  not  lie  to  remedy  a  miftake  of  a  name  in  the  body 
of  a  common  recovery,  efpecially  after  a  length  of  time,  and 
agunft  a  purchafer  for  a  valuable  conGderation.  Bell  v.  Cundall, 
Amb.  lor. 

9*  A  bill  will  not  lie  by  executrix  of  an  attorney  to  be  paid  his 
bill  of  fees  and  difburfements,  and  demurrer  thereto  allowed. 
Parrj  v.  Otueft^  Amb.  109. 

10.  A  bill  may  be  brought  by  patron  of  a  living  againfl:  a  re£lor 
to  ftay  wafte  in  digging  ftones,  (fc,  on  the  glebe  other  than  what 
is  neceffary  for  repairing  and  improving  the  re£lory.  Knight  v. 
if^/47,  Ambm  176. 

ti.  On  a  bill  for  a  partition,  Sir  Thomas  Clarke,  mafter  of  the 
Rollsi  faid,  That  fuch  a  bill  is  matter  of  right,  and  there  is  no 
inftance  of  not  fucceeding  in  it,  but  where  there  is  not  proof  of 
title  in  the  plaintiff.     Parker  v.  Gerrardy  Amb.  236. 

I  a.  A  bill  lies  againft  an  executor  to  have  a  legacy  fecured, 
which  the  defendant  was  to  pay  at  the  end  of  ten  years  after  the 
tcftatoPs  death,  though  no  particular  reafon  was  affigned,  as 
vafting  affetSy  or  infolvency  of  the  executor.     Ferrand  v.  Prentice^ 

^^-  ^73. 

13.  A  bin  vnH  not  lie  by  reverfioner  againft  tenant  for  life,  tp 
make  him  repair,  nor  to  appoint  a  receiver  with  diredlions  to  re« 
P>ir«    IPmJ  v.  Gaynon,  Amb.  395. 

14*  A  bill  will  not  lie  for  an  account  of  goods  landed  at  a  cer- 
tain key,  by  virtue  of  a  right  of  t(»llage  by  prefcription  claimed  by 
tbe  plaintiff,  till  after  he  had  eftabli&ed  his  right  at  law.  Norths 
^h  y,  Lufcombe,  Amb.  61 2« 

15*  A  bill  will  not  lie  to  afcertain  boundaries  between  two 
patiihes.  Parijb  of  Saint  Luke,  Old-Jlreet^  againfl  the  ^arijb  of 
St.  Leonard.  ShgrtStih,  i  Bro.  C.  C*  40. 

-  '    f6,  A  bai 
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16.  A  bill  was  filed  againft  the  mafter  of  St.  %Jb/6  k^pital  in 
the'  city  of  Batb^  and  againft  the  corporation  (or  die  lenewal  of 
the  leafe,  held  of  the  hcSpital  upon  payment  of  one  year's  vent  by 
way  of  fine,  and  the  bill  was  difmifled,  SomervUU  v.  Ciopman^ 
\Br9.  C.C.  61. 

1 7.  A  bill  by  the  Uihop  as  ordinary  againft  the  defendant  the 
patron  and  the  cleric,  prefemed  by  him  to  be  jnftitvted  to  the 
living  of  Wooiam  Walter  in  EJfex.  The  patron  prefented  Jobm 
Eyre  to  the  biOiop,  who,  underftanding  that  the  derk  had  given 
a  bond  to  refign  upon  demand,  refufed  on  that  account  to  admit 
him,  conceiving  the  bond  Gmontacal.  Upon  a  quan  inpeitt  l>e- 
ing  brought,  the  biOiop  filed  his  bin  for  a  difcovery  whether  fuch 
bond,  or  fome  and  what  other  fecurity  had  been  given  by  the 
clerk  to  the  patron  for  refignation,  in  order  to  make  ufe  of  it  for 
his  defence  at  law  \  the  defendants  demurred,  and  die  demarrer 
was  over^^ruled.     Bijhop  of  London  v.  Fytche^  i  Bro*  C»  C  5^$. 

18.  A  bill  will  not  Ke  againft  feveral  tenants  of  a  manor  for 
quit  rent.     Bwverie  v.  Prentice^  1  BrQ*  C.  C  200. 

19.  A  bill  will  lie  for  dower,  though  it  does  not  ftate  that  the 
defendant  has  the  title  deeds  in  his  cuflodf,  or  that  diere  b  any 
impediment  to  fuoceeding  at  law.  Monday  v.  Monday^  ^  Bro. 
C.  C  294. 

4TbeT  427.     (E.  a)  Relief  againft  what  Perfons.     The  King. 

T  ANDS  were  devifed  to  a  wife,  and  after  her  death,  to  be 
^  fold,  and,  the  money  to  be  divided  amongft  the  plainttfis* 
The  teftator  died  without  heirs,  fo  that  the  legal  intereft  in  the 
eftate  defcended  to  the  crown,  but  with  a  truft  tn  be  ibid.  On 
a  bill  to  have  the  will  eftabliflied,  and  to  hold  againft  the  cr^wn, 
or  the  lands  fold,  the  chancellor  difmified  the  bill,  and  faid  where 
the  crown  was  a  truftee  the  court  had  no  jurifdt€^ion  to  decree  a 
conveyance,  hut  that  there  muft  be  a  petition  of  right.  Reeve  t% 
Attorney  Gernral^  1 741  ^eked  in  Pain  v.  Lord  Baltimore,  i  VeJ*  444. 

4vinef4i9,  ^Q,  a)  Abatement  of  Suits  tn  Chancery  ;  in  what 

Cafes  and  by  whom. 

Y.  |F  upon  the  death  of  hufband  of  a  female  plaintifF,  fuing  in 
^  her  right,  the  widow  docs  not  proceed  in  the  caufe^  the  biH 
xs  confidered  as  abated,  and  Ihr  is  not  liable  to  cofts.    MiU 
7reat.  57. 

2.  Plaintiff'  and  his  wife  bring  a  bill  to  redeem  a  mortgage  of 
the  Wife's  eftate ;  defendant  pleads,  and  his  plea  being  ovcr-mlcd^ 
he  is  to  pay  5/.  cofts  to  the  plaintiff*^  defendant  brought  a  cvofs 
bill  to  foreclofe  the  wife^  who  being  the  furviving  plaintifF,  moved 
that  the^proceedings  ftiould  ftay  xn^he  crofs  cauie  until  the  d&- 
fi^ndant  had  paid  the  25/,  cofts,  and  dit  motion  ifas  granted }  for 

the 


tlif  caufc  did  not  abate  upon  the  death  of  the  huiband.  7,  P.  JTms, 
496.  Coppin  V.  -   '   -      . 

3»  So  if  a  female  plaintifF  marries  pending  the  fuit>  and  after- 
wards before  revivor,  her  hufband  dies  ;  but  the  fubfcquent  pro- 
ceedings muft  be  in  the  name  and  dcfcription  acquired  by  the 
marriage.     Godkin  v.  Ear!  Ferrers ^  Mitf.  57. 

(H,  a)  Bill  of  Revivor  who  may  have  it.  ^y^tm^vk. 

I.  A  Defendant  cannot  revive  but  in  one  inftance,  and  that  is» 
^^  after  a  decree  to  account }  becaufe  in  that  cafe,  he  is  con* 

fiilered  as  an  a£^or,  for  till  the  account  is  taken,  it  is  not  known 

on  which  Gdc  the  balance  lies.     Anon.  3  Aik.6gi. 
2.  Defendanrwas  permitted  to  revive  for  cods,  the  cods  having 

been  given  out  of  a  particular  fund.     Kemp  v.  Mackrell,  Auguft 

'754-  3-Ai.  812. 

(L.  a)  Bill  of  Revivor.     la  what  Cafes.  4v?p»4i4>. 

1T  is  a  conftant  rule,  that  matters  fubfequent  to  the  original  bill 
muft  come  by  way  of  fupplemental  bill  and  revivor,  i  Atk.  291. 
Brown  V.  Higden^  March  1736. 

(N.  a)  Bill  of  Revivor  neceflary  in  what  Cafes.     4Vincr4^6. 

XX/HERE  the  caufe  is  abated  by  the  death  of  a  defendant,  the 

plaintiff  is  not  obliged  to  bring  a  bill  of  revivor,  but  may 

file  a  new  bill ;  becaufe  the  plaintiff  may  think  perhaps  that  he 

can  make  a  better  cafe  than  by  the  firft  bill.    Anon.  Eafi.  2747. 

3^^.485. 

(O.  a)  Done  on  Bill  of  Revivor,  what  iriuft,  or    4V««437* 

may  be. 

1.  r\N  a  bill  of  revivor  filed  by  the  pLuntiff  to  revive  the  former 
^  decree,  and  have  the  benefit  thereof  5  the  court  faid,  they 
could  not  controvert  the  decree;  that  there  had  been  cafes  of 
bills,  in  nature  of  a  revivor,  to  carry  on  a  former  decree,  where 
the  court  fometimes,  though  but  fcldom,  have  faid,  that  the  de- 
fendant might  difpute  the  decree ;  but  never  that  the  plaintiff 
ttight.     Robin/on  v.  RiAlnfin^  2  Vef.  232.  June  1748. 

5t.  Where  a  caufe  is  abated,  money  may  be  ordered  to  be  paid 
out  of  the  court,  with  the  confent  of  all  parties  intcrcfted,  but 
not  othcrwife.     Beard  v.  Earl  Powis,  %  Vef.  399.  Aug.  1751. 
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4Vincr437.      (p.  a)  Plcas  and  Demurrers  to  Bills  of  Revivor. 

!•  iF  defendant's  time  for  anfwcring  be  out,  the  court  will  order 
^  proceedings  to  be  revived,  though  the  defendant  bjr  anfwer 
snfiftsythat  the  plaintiffs  ought  not  to  revive ;  for  this  ought  to  be 
(hewn  by  plea  or  demurrer «  Harris  v.  Pollard^  3  P.  W.  348. 
////.  1734. 

2.  Flea  to  a  bill  of  revivor  for  cods  ordered  to  be  paid  into  the 
bank  over^ruled.     Hall  v.  Smithy  3  Bro»  C.  C.  438.  1785. 

4V!ncf»3S,    (Q^a)  Cofts  itk  what  Cafes  on  Bills  of  Revivor. 

t,  'TPHE  court  was  of  opinion,  that  there  might  be  a  bill  of  re- 
^    vivor  for  cods  taxed,  becaufe  by  taxation  they  are  reduced 
to  a  certainty.     JFhiU  v.  Hayward^  2  Vef.  461.  July  175  2. 

2*  The  plaintiff  came  to  rtvive  in  rcfpe^  of  cods  which  were 
tinliquidated.  Lord  Chancellor  having  ordered  the  decree  to  be 
read,  faid,  This  was  a  decree  out  of  afiets  of  the  ledator,  which 
was  an  executory  decree ;  fomething  was  to  be  done,  and  there- 
fore there  might  to  be  a  revivor  for  the  whole,  though  the  coft^ 
were  not  taxed  at  all.    Jobnfon  v.  Pecky  2  Vef.  465^,  July  1752. 

3.  It  is  a  general  rule,  that  where  a  bill  is  difmifled  with  cods, 
itnd  nothing  is  to  be  done  by  the  decree  but  giving  the  cods,  by 
death  of  the  party  before  the  cods  are  taxed,  they  are  loft ; 
but  wherever  the  court  fees  a  reafonable  foundation  to  go  out  of 
that  rule,  the  court  always  allows  it;  as  where  any  thing  of  a 
duty  has  been  decreed,  or  where  cods  are  given  out  of  a  paiti- 
ticular  fund.  Kenip'^.Mackerell^iVef.^'^f).  Aug.  I754<  3  ^/i» 
812.  S.C. 

4.  By  a  decree  in  this  caufe,  cods  had  been  decreed  to  all 
parties  out  of  a  real  edate,  one  of  the  parties  who  was  entitled 
to  receive  codsj  dies.  The  real  edate  is  the  fund  to  anfwer  the 
cods,  and  the  executor  by  reviving  is  entitled  to  them.  Blower 
t.Morrets^  3  Atk.  772.  April  iTS4* 

5.  In  this  cafe.  Lord  Chancellor  thought  die  circumftance  of 
cods  having  been  ordered  to  be  paid  into  the  bank  cook  this  cafe 
out  of  the  general  rule,  and  made  it  certainly  nmtter  of  revivor. 

.     Hall  V.  Sfnitb,  i  Bro.  C.  C.  438.     1785. 

4Vhiff43g>  (R.  a)  Of  Second  and  Supplemental  Bills^ 

».  ^HE  bill  charged  bj  way  of  aniliendmem  matters  whieK  arofe 
^  after  the  filing  of  the  billy  and  therefore  proper  for  a  fup- 
plemental  bill  i  and  though  this  was  pleaded  to  the  bill,  yet  the 
plea  was  over-ruled ;  for  fuch  matter  may  be  charged  either  by 
way  of  fupplemental  or  amended  biU»  Hmnpbny  v.  Humphreys^ 
2P^fr.%49^ 
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1.  ^.  brings  a  fupplemental  bill  containing  new  matter  difco* 
vered  fincc  the  filing  his  original  bill,  and  a  decree  pronounced 
ibercon,  but  not  figned  an^  enrolled ;  and  at  the  fame  time  a  pt-* 
tition  of  rehearing,  in  the  nature  of  a  bill  of  reriewy  praying  that 
the  former  (decree  may  be  rectified  in  the  matters  complained 
ol  hj  the  fupplemental  bill ;  and  it  was  held  good.  Standi/b  t* 
RadUj^  Barnard*  463.  468.  Eaft.  1 740. 

3*  Bill  by  creditors  againft  Mrs.  Higden^  as  adminiftratriz  of  A. 
who  being  a  married  woman,  her  hufband  was  made  a  party ;  be- 
fore hearing  wife  dies }  her  hufband  took  out  adminillration  <& 
bonis  non^  (sfc.  of  A. ;  plaintiff  amended  his  bill }  defendant  de- 
murred ;  for  any  matter  which  happened  fubfequent  to  the  ori- 
ginal bill  cannot  be  put  into  an  amended  bill,  but  a  bill  of  reVivoir 
and  fupplement  ought  to  be  brought.  1  AtL  291 .  Bro^n  v.  Hig* 
detu  March  1756. 

4.  Supplemental  bills  are  often  brought  even  in  aid  of  a  decree 
of  this  court ;  as  in  a  decree  to  account  for  want  of  full  directions 
before  i  and  direAions  are  given  under  the  fupplemental  bill,  that 
the  new  matter  (hould  be  conneded  with  the  former  decree. 
3  AiL  124.  Dormer  v.  Fortefcufy  April  1744* 

5.  After  publication  paft,  and  the  caule  fet  down,  you  cannot 
amend  by  making  parties,  nor  introduce  new  charges,  n6r  put  a 
material  (z6l  in  iflue,  which  was  not  fo  in  the  caufe  before,  but 
muft  prefer  a  fupplemental  bill.    Goodwin  v.  Goodwin,  3  Atk.^lO*      ^ 
July  1746. 

6«  Where  a  fupplemental  bill  brings  a  new  perfon  or  a, new 
iotereft  before  the  court,  it  is  open  to  the  parties  to  make  any  ob-    * 
jcQion  to  the  decree  that  might  have  been  made  at  the  firft  hear- 
ing.    HillVk  Cbapmdn,  3  Bro.  C.  C.  391.  Dec.  I79i« 

(S.  a)  Anfwcr.  What  is  a  full  and  perfe£t  Anfwer. 
Where  it  muft  be  fully  and  diredlyi  or  where  to 
his  Remembrance!  &c.  is  fufiicienu 

WHE&E  fums  are  fpccifically  charged  in  the  bill  to  have  been 
received  by  the  defendant,  he  mud  anfwer  fpecifically  to 
them,  and  it  is  not  enough  to  refer  to  a  fchedule  of  all  fums  re- 
ceived.    Hepburn  V.  Durand-y  i  Bro.  C.  C.  503. 

(T*  a)    Anfwen     Oath.     By  whom^   and  in  what  a^^^^^^^^ 
Cafes  the  Anfwer  muft  be  upon  Oath; 

ii  pEERESS  Ordeted  to  produce  deeds,  confcffed  ih  her  arifwer 
*     on  honour  only.     Prec,  in  Chan,  9a.  Duke  of  Harhilton  v. 

Lady  Gerrard,  Eq/l.  1699. 

a.  A  peer  of  the  realm  may  put  in  his  anfwer  without  oath. 

1  Pi  W.  146^  Sir  Thsmas  Meers  v»  Lord  Stourton^  Trin.  17x1. 

E  a  yA. 
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3.  A.  being  beyond  fea,  (ues  J?,  at  law }  £•  brings  a  bill  ifl 
equity  againft  A.  \  the  court  will  order  that  fenrice  on  die  defend- 
ant's attorney  be  good  fervice^  but  not  that  fuch  attorney  (hall  put 
in  an  anfwer  without  oath.     Anon*  I  P.  W*  523.  Mich.  1718. 

4.  The  anfwer  of  an  infant  cannot  be  read  againft  him,  becaufe 
in  reality  it  is  not  the  anfwer  of  the  infant,  but  of  the  guardian, 
who  is  fworn,  and  not  the  infant.  Wrotte/Uy  r.  Bendijb^  3  P.  Wms.  , 
236.  Hi/,  1733. 

I 

4viner44».  ( W.  a)  Anfwcr.  Where  there  is  a  Plea  or  Demurrer. 

I.  /^N  time  given  to  anfwer,  defendant  may  put  in  a  plea,  but 
^^  not  a  demurrer.     2  P.  W.  463.  Anon.  Trin^  1728. 

2.  A  defendant  cannot  plead  and  demur  to  the  fame  part  of 
the  bill ;  for  his  anfwering  to  the  fame  thing  over-rules  a  plea  ;  fo* 
a  fortiori  pleading  or  anfwering;  to  the  fame  thing  over-rules  a  de- 
murrer. Jones  y.  Earl  of  Strafford attd  others ^  3  P.  Wms,  79.  Mich. 
1730. 

3.  The  defendant  pleads  to  the  whole  bill,  and  on  arguing  the 
plea,  it  was  ordered  to  ftand  for  an  anfwer,  without  faying  one 
way  or  other,  whether  the  plaintiff  might  except :  The  plaintiff 
cannot  except,  for  that  the  court  in  faying  that  the  plea  (houkl 
ftand  for  an  anfwer,  muft  be  intended  to  have  meant  a  fufficient 
anfwer ;  an  infuflicient  anfwer  being  as  none.  Sellon  v,  Lewing 
3  P.  W^iw/.  239.  HiL  1733. 

4.  Bill  for  an  account.  Defendant  pleaded  a  ftated  account  as 
to  all  matters  hereinbefore  accounted  for,  and  the  plea  was  held 
bad.  So  where  a  defendant  pleads  to  all  except  fuch  parts  of  the 
bill  as  are  not  hereinafter  anfwered,  is  likewife  bad,  becaufe  it  is 
too  general,    Amn.  March  14,  1743.  3  Atk.  70. 

5.  Where  a  plea  is  to  the  relief  only,  and  is  dire£>ed  to  ftand 
for  an  anfwer,  the  words  with  liberty  to  except  muft  be  added,  to 
prevent  the  eftablifliing  it  as  a  good  anfwer.  Maitland  v.  Wilfon^ 
Dec.  17,  1750.  3-rfrf.  814. 

6.  The  defendant  having  obtained  three  orders  for  time  to  an« 
fwer,  (i;^ot  to  plead,  anfwer,  or  demur,}  upon  the  expiration  of  the 
third  order,  put  in  a  plea,  and  it  was  held  a  compliance  with  the 
order,     i  Bro.  C,  C.  56.  Roberts  v.  Hartley.  1779. 

7.  Motion  to  difcharge  a  demurrer  (after  a  motion  to  plead, 
anfwer,  or  demur,  not  demurring  alone)  granted,  the  anfwer  only 
denying  combination,     i  Bro.  C.  C.  78.  Turner  v.  Huflen  1780, 

♦vintr44%  (Y.  a)  Anfwer.     How  to  be  made  and  fwom  where 

a  Corporation  is  Defendant. 


I.  jN  a  bill  againft  the  EaJ  India  Company,  one  of 
'■  of  the  Company  was  made  a  defendant,  in  ordei 


the  officers 

order  to  difcorer 

fome  entries  and  orders  in  the  books  of  the  Company.  Denturrcr^ 

becaufe 


becaofe  they  might  be  examined  as  witnefles^  and  becaufe  the  aiN 
fwcT  of  one  defendant  could  not  be  read  againft  another.  The 
demurrer  ^ver-ru/ecl^  in  regard  the  Company  are  not  liable  to  a 
profecutlon  for  perjury,  though  their  anfwer  be  never  fo  falfe. 
H^ych  V.  Alealy  3  P.  JVms.  310.  Trin.  1 734. 

2.  Bill  againll  Enjl  India  Company  and  their  {tcxttxrjf  praying 
a  commiflioii  to  examine  witnefles  in  htdia^  and  that  defendants 
might  difcover  by  what  authority  the  plaintiff  ^as  difpoflefled  of 
the  leafe  therein  mentioned.  Demurrgr  over^ruled.  Moodalay  v. 
Morton.  The  fame  againft  the  Eaft  India  Company^  1  Bro.  C.  C.  468. 
Ju/yi-jiS' 

(Z.  a)  Anfwer  taken.    How  and  at  what  time*      4v^nef443. 

ALL  anfurers  and  pleas,  as  well  thofe  which  (hall  be  taken  by 
^*  commiflion  as  thofe  which  (hall  be  taken  before  any  mafter 
of  this  court,  muft  be  figned  by  the  parties  fwearing  fuch  an* 
fwers  or  pleas,  in  the  prefence  of  the  mafters,  or  cf  the  com« 
miflioners  before  whom  the  fame  (ball  be  taken  refpedtively. 
Orde  Cur.  April  27,  1748.  2Atk.  290. 

(A.  b)    Of   putting  in  Anfwcrs  where  there  is  %  4v^n«r444> 

crofs  BilU 

IT  was  laid  down,  that  where  the  defendant  in  a  crofs  bill,  but 
'  plaintiff  in  the  original,  is  in  contempt  for  not  putting  in  an  an- 
fwer to  the  crofs  bill,  it  is  irregular  to  move  to  (lay  proceedings  in  the 
original  caufie  till  fuch  anfwer  comes  in,  but  the  plaintiff  in  the  crofs 
caufe  may  hare  publication  in  the  original  caufe  enlarged,,  till  a 
fortnight  after  the  anfwer  to  hiis  bill  comes  in.  Jan.  12,  I738« 
iAtk.z^in 

(C.  b)  Of  referring  BUls  or  Anfwers  for  Scandal^ 
Impertinence,  Infufficiency,  &c. 

I.  THE  depofitions  of  a  witnefs  in  this  caufe  were  referred  for 
*  impertinence?,  the  mader  reported  them  impertinent,  and 
the  witnefs  took  exceptions.  Lord  Chancellor  ordered  it  to  (land 
to  the  hearing  of  the  caufe,  doubting  whether  a  depofition  could 
bt  referred  for  impertinence  only.     Pyncent  v.  Pyncent^  Aug.  (J, 

*747.  3  Atk.  557, 

1.  Scandal  may  be  taken  advantage  of  at  any  time ;  imperti* 
ncnce  not ;  fcandal  includes  impertinence,  but  it  may  be  imperti- 
nent without  being  fcandalous,  and  nothing  relevant  is  fcandalous. 
Fenboulet  v.  Paffavantf  OH.  17th,  1750.  2  Vef.  24- 

3.  Plaintiff  having  lain  by  a  confiderablc  time  after  anfwer, 
and  then  an  order  being  obtained  to  refer  the  anfwer  for  imperti^ 
Mace,  Lord  Chancellor  difcharged  the  oxderj  comparing  it  to 

E3  ^« 


.     N 
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the  rule  as  to  ezceptionSi  where  not  brought  In  two  terms ;  there 
being  no  rule  as  to  the  time  for  referring  an  anfwer  for  imper- 
tinence, which  is  difcretionary  in  the  court  j  but  a  bill  cannot  be 
Inferred  for  impertinence  after  anfwer,  nay  after  fubmitting  to 
^nfweri  as  by  praying  time,  ^r.  though  for  fcandal  a  bill  may  be 
^^ferred  at  any  time,     jtmn,  July  1755.  2  Vef,  63 1. 

4.  Anfwer  filed  July  1783,  and  no  further  proceedings  in  July 
I784.  .  A  note  was  given  in  the  office,  that  the  court  would  be 
moved,  that  the  bill  (hould  be  difmifled.  On  the  day  for  which 
the  notice  was  given,  the  plaintiffs  moved  to  refer  the  anfwer  for 
impertinence ;  motion  to  difcharge  the  rule,  on  account  of  the 
length  of  time  the  plaintiff  had  lain  by,  after  the  anfwer  came  in, 
but  the  motion  was  ref/afed.  Kinwarthy  v.  AlUn^  i  Bro.  C.  C.  400^ 
Jlug.  1784. 

'5.  A  defendant  to  a  bill,  though  not  ferved  with  procefs,  may 
appear  gratis,  and  refer  it  for  impertinence.  Fell  v^  Mqfttr^  &c. 
^ChrtjPs  College^  Cambridge^  %  Bro.  C.  C.  279.  Dff.  1787, 

4y«er446.  (D.  b)  In  what  Cafes  a  Bill  fhall  be  taken /r(?  cott/cfo^ 

after  a  full  Anfwer. 

I.  T  O  RD  Chancellor  Hardwcke  Inclined  to  think,  that  where 
^^  there  had  been  an  amended  bill  and  no  anfwer  put  in  to  it, 
the  plaintiff  would  be  entitled  to  a  decree  pro  confeffhy  abftra^ied 
from  any  proceedings  in  the  original  caufe ;  but  this  caufe  ftood 
over,  and  the  point  was  not  decided.  Davis  v.  Davis^  i  Atk.  25. 
Jan.  26,  1739. 

'  2.  Motion,  that  an  order  to  take  plaintiff's  bill  pro  eonfejfo  might 
be  difcharged,  he  having  fince  the  order  made,  put  in  an  anfwer, 
refufed\  Lord  Chancellor  obferving,  that  when  a  defendant  puts 
in  an  anfwer  after  the  order,  and  the  plaintiff  takes  exceptions  to 
it,  it  is  a  waiver  of  the  procefs,  becaufe  the  plaintiff  (hall  not 
have  the  benefit  both  of  the  defendant's  anfwer  and  of  his  own 
allegations,  and  that  wherever  an  order  is  made  to  take  a  bill  pfo 
eonfijfoy  if  the  defendant  comes  in  upon  any  reafonable  ground  of 
indulgence,  and  pays  cods,  the  court  will  attend  to  his  applica- 
iion,  if  the  delay  has  not  been  extravagantly  long ;  but  where  it 
has  been  fo,  the  mere  gratuitoufly  putting  in  an  anfwer  is  notfuf* 
fictent  to  over -rule  the  order.  Williams  v.  Thompfon  and  others^ 
2  Bro.  C.  C.  279,  Dec.  1787, 

4v;ftfr446.  ^E,  b)  Amendment.     In  what  Cafes  in  Proceedings 

in  Equity. 

I.  'DILL  1>7  next  of  kin  of  the  teftator  againft  the  executor  to 

^  account  for  the  furplus.     The  executor  anfwered,   and 

waived  the  benefit  of  the  furplus  by  miftake  of  the  law  in  that 

point ;  and  though  he  afterwards  proved  that  the  teftator  Intended 

him 


him  to  htve  the  furplus,  yet  he  was  not  allowed  to  amend  hig 
anfwer.     Rawlim  v.  Powell^  i  P.  Wtns.  297. 

2.  No  certain  rules  as  to  the  amendment  of  anfwers.  They 
are  in  the  difcretion  of  the  court;  amendments  have  not  beeh 
merely  confined  to  miftakes  in  an  anfwer,  where  it  has  differed 
from  the  draught,  but  anfwers  have  been  allowed  to  be  amended, 
where  there  have  been  miftakes  of  matters  of  fa£l.  The  court 
faid»  anfwers  had  been  amended  after  profecution  for  perjury  com«> 
meoced,  but  only  where  circumftanccs  were  very  ftrong  to  (hew 
it  a  miftake.  In  the  priqcipal  cafe  the  nature  of  the  fa£l  fpeaks 
it,  for  the  claufe  could  not  have  been  inferted  to  ferve  any  iq- 
tercft  of  the  defendant ;  it  was  not  a  fa£l  aflerted  by  the  anfwer^ 
but  admitted  by  it.     Barn.  Eq.  Rep.  50, 

3.  Motion  for  leave  to  amend  an  anfwer  in  three  particulars, 
wherein  the  defendant  found  himfelf  midaken;  and /^rri/r.— 
We  often  do  it,  where  iflue  is  not  joined  }  and  it  was  ordered  ac- 
cordingly.    Bunb.  1 86. 

4*  Leave  given  to  amend  an  anfwer  to  a  tithe  bill,  wherein  the 
defendant-had  fworn  that  a  particular  field  contained  nine  acres, 
and  to  make  it  feventeen,  though  iflue  was  joined,  and  a  com- 
miflion  had  ifliied  (which  was  never  done  before) ;  but  it  was  done, 
upon  the  defendant's  paying  all  cofts  (ince  the  anfwer^  fwearing  the 
anfwer  over  again,  and  taking  out  a  new  commiffion  at  his  own 
expence.     Bufib.  248. 

5.  But  fince  in  the  cafe  of  Mr.  Wortley  Montague  v.  , 
the  court  refufed  to  let  the  defendant  amend  his  anfwer,  by  only 
altering  the  day  of  payment  of  a  modus^  although  ifTuc  wis  not 
joined,  and  the  day  fet  right  on  a  crofs  biU>  note. 

6.  Bill  to  afcertain  boundaries  of  lands  intermixed.  Defend- 
ant by  the  draught  of  his  anfwer  dated,  that  if  ox  30  acres  had 
35  years  ago  been  allotted  to  the  plaintiff,  but  in  the  engroflment 
this  was  by  miftake  made  250  or  300.  On  an  affidavit  of  the 
miftake,  and  how  it  came,  the  court  gave  leave  to  amend ;  they 
would  not,  however,  let  him  amend  another  miftake  of  86  acres 
inftead  of  68,  the  draught  and  the  engroflment  being  the  fame. 
Bunb.  295. 

7.  Attorney-general  put  in  'the  common  anfwer,  viz.  that  he 
was  a  ftranger  to  the  matters  in  the  bill,  and  that  he  hoped  the 
intereft  of  the  crown  would  be  taken  care  of,  isfc.  The 
attomey-general' afterwards  prayed  that  he  might  be  at  liberty  to 
withdraw  his  general  anfwer,  and  itifift  on  the  particular  right 
•f  the  crown  to  the  money  in  queftion;  and  it  was  granted. 
Bunb.  303. 

8.  Bill  for  a  difcovery  of  title,  and  for  an  account  of  rents  and 
profits.  Defendant  in  her  anfwer  faid,  (he  had  purchafed  the 
eftate  in  1676,  and  had  continued  in  pofleffion  ever  fince,  and 
had  received  the  rents  and  profits  thereof.  On  recolle£tion  the 
defendant  found,  that  by  agreement  on  the  purchafe,  the  vendor 
and  bis  wife  were  to  continue  in  pofTefiion  and  receive  the  rents 
and  profits  during  their  lives,  which  they  did  until  the  year  1690. 

B  4  Upon 


5^  Cftancerg* 

Upon  motion,  the  court  gave  leave  for  the  defendant  to  amend 
her  anfwer  in  thit  particular,  it  being  rather  for  the  plaintiff's  be* 
sefit,  and  the  defendant  being  95  years  of  age.    Bunb.  323. 

9  After  publication  pafled,  there  is  no  indance  of  plaintift 
obtaining  all  order  to  amend  his  bill|  without  withdrawing  hit 
replication.     Anon,  i  Atk.  51.  March  1738. 

10.  The  Duchefs  of  Wharton  petitioned  that  (he  might  beat 
liberty  to  amend  her  anfwer,  by  adding  a  new  fa^  in  her  anfwer ; 
(he  referred  to  marriage  articles  which  were  executed  in  Spatn^ 
and  confequently  (he  muft  produce  them.  Now  the  cuilom  of 
Sp<un  is  to  depofit  articles  and  other  deeds  in  places  appointed 
for  that  purpofe,  fo  that  an  authentic  copy  is  all  that  can  be  had ; 
and  flie  was  permitted  to  amend  her  anfwer,  fo  far  as  to  fet  forth 
the  cuftom  oi  Spain ^  with  regard  to  depofiting  deeds.  JVbartcn 
V.  Wharton f  7,  Atk.  294.  May  3,  1 740. 

11.  Motion  to  amend  an  anfwer,  by  (triking  out  the  offer  of 
the  defendant's  bringing  in  his  flinre  into  hotchpot,  upon  a  mtf- 
computation  of  the  father's  edate.  Lord  Hardwicke  denied  the 
motion.  Pearce  v.  Grove^  3  Atk.  522.  June  25,  1747.  AmK 
6s*  S.  C. 

1 2.  Bill  claiming  a  remainder  in  fee,  af^er  an  intail  fpent ;  the 
defendant  put  in  an  anfwer,  and  infifled  on  a  fine  having  been 
levied  by  one  of  the  remainder-men  in  tail,  and  claimed   under 

*  him ;  and  now  before  replication,  petitioned  for  leave  to  take  the 
anfwer  off  the  file,  and  to  putin  anew  anfwer,  and  thereby  infift 
on  the  perfon  under  whom  he  claimed  being  a  purchafer  for  a 
valuable  confideration  without  notice ;  and  he  made  an  affidavit, 
that  this  new  title  had  not  been  difcovered  till  after  he  put  in  his 
anfwer ;  and  the  anfwer  was  taken  off  the  file,  and  the  new  mat<« 
ter  added,  by  way  of  addition,  on  payment  of  the  cods  of  the 
application  and  of  the  amendment,  Pattcrfon  v.  Slaughter,  AmL 
292.  Dec.  1755. 

13.  Upon  motion  to  amend  a  fchedule  to  the  anfwer,  an  indi(^- 
ment  for  perjury  having  been  preferred,  or  at  leafl  threatened,  Lord 

'  Chancellor  Thurfow  refufed  to  interfere,  although  he  took  it  to 
be  clear,  that  the  defendant  did  not  intend  to  perjure  himfelf,  as 
he  had  no  intereft  in  fo  doing.  That  queflion,  he  faid,  would 
be  proper  for  the  grand  jury,  who,  if  they  thought  the  defendant 
did  not  intend  to  perjure  himfelf,  would  throw  out  the  indi£l- 
ment :  on  the  other  hand,  if  there  were  ground  for  the  indi£t* 
mcnt,  it  wbuld  be  wrong  for  him  to  interpcfe;  and  denied  the 
motion.     JSarl  Verney  v.  Macnanutra^  i  Bro.  .C  C  419.  1 784. 

14.  A  iimilar  application  had  been  reie£led  a  few  days  before 
in  the  cafe  of  P'aux  v.  Lord  Waltham,  i  Bro.  419. 

15.  The  plaintiff  amends  his  bill  federal  times,  yet  he  (hall  not 
pay  taxed  coils,  but  only  40/.  Earl  oJMaJferene y.  Lyndon,  2  Bro. 
C.C.291.  /fi/.  i;88. 

i6.  Where  there  has  been  an  evident  flip  or  miftake,  and  the 
material  ground  of  defence  feemed  to  be  fufficient,  pleas  have 
been  permitted  to  be  amended :  yet  the  court  muft  be  told  pre- 

cifcljr 


cifelj  what  the  amendment  is  to  be,  and  how  the  flip  happened, 
before  they  allow  the  amendment  to  take  place.  Newman  r. 
Wallist  zBro.  C.C.  143.  1787. 

17.  Motion  to  amend  the  plea,  or  plead  anew,  on  account  of 
the  novelty  and  importance  of  the  cafe.  Motion  refufcd.  3  Bra. 
C  C.  3 ID.   Nabob  ofArcot  v.  Eaji  India  Company.   1 79 1 . 

(F,  b)  Relief  without  a  Bill,  or  not  prayed*        ^^^^a^^ 

I.  'TpHE  court  may  by  petition  only,  without  any  bill  or  decree, 
^  make  an  order  to  determine  the  right  of  guardianfliip,  ia 
regard  the  care  of  all  infants  is  lodged  in  the  king  as  pater  patruty 
and  by  the  king  this  care  is  delegated  to  the  court  of  chancery. 
Mr.  Jufiice  Eyre  v.  Countefs  of  Sb^te/bury^  2  P.  JFms.  103. 

2.  A  guardian  may  be  applied  for,  though  no  fuit  depending. 
Me!/j/b  r.  Dt  Cqfta^  2  Atk.  14.  Mich,  X737.  and3  ^/i.  813.  Ex 
parte  BirchelL 

In  all  cafes  likewife  refpeAing  the  care  and  commitment  of  the 
cuftody  of  the  eilates  of  ideots  and  lunatics. 

For  more  of  Chancery  in  general,  fee  Charge,  Charitable  Ufes^ 
Common  Conditions^  Contribution^  Copyhold^  Devifes^  and  other 
proper  titles  throughput  this  work. 


[B] 
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(C)  Where  on  the  Pcrfonal  Eftatc.  ^"^^m* 

I-"  XT!  7HEREVER  a  mortgage  is  made  by  a  perfon  who 
'^  V  V  is  owner  of  the  eftate,  that  mortgage  is  looked  upon 
*'  as  a  general  debt,  and  the  land  only  as  a  fecurity  for  it ;  and 
'*  therefore  the  perfonal  eftate  of  the  mortgagor  (hall  be  applied 
"  in  difcharge  of  it."  By  Lord  Hardwicke  in  Bartholomew  v.  May^ 
I  M,  487.  Galton  v.  Hancock^  ib.  436.  Philips  v.  Philips,  (E) 
irf'fec.  l.n.i.  pi.  4.     Hale  v.  Cw,  ib.  pi.  5.  S.  P. 

2.  And  fuch  mortgage  debt  has  all  the  confequences  of  «a  ge- 
neral debt :  thus,  lands  devifed  for  or  fubje<ied  to  the  payment 
of  debu  are  liable  to  difcharge  it,  whether  the  lands  in  mortgage 
defccnd  or  are  devifed.  Bartholomew  v.  May,  i  Atk.  487.  Seark 
▼•  &.  Eloy,  (D)  infra,  fee.  2.  n.  2.  pi.  3.  Tweedale  v.  Coventry,  ib. 
f^*4*  S.P.  So  lands  defcended  (hall  exonerate  lands  in  mortgage 
where  devifed.  Galton  v.  Hancock,  (E)  infra,  feB^  i*  pi.  I.  Davies 
iTopj^^  fi.^A  3.    Andj  ia  a  cafe  where 

3.  A. 


3  8  Cbaroe. 

3.  A.  was  feifed  of  the  manors  of  D.  and  5.^  and  by  will  gare 
X).  to  ^.  and  S*  to  C^  and  charged  all  his  real  ellates  with  the 
pajrment  of  his  debts.  Afterwards  A.  mortgaged  D.  for  4000  /• 
C  fliall  contribute  to  the  difcharee  of  the  mortgage  of  D.  ^  but  if 
the  will  is  avoided,  and  the  co-heirs  of  ^.  become  entitled  to  both 
roanors>  fo  that  they  come  into  one  hand,  the  right  of  contri- 
bution is  at  an  end,  for  a  man  cannot  contribute  to  himfelf ;  and 
the  right  of  contribution,  as  given  by  the  will,  was  in  force  only 
while  the  party  claimed  under  the  will,  and  not  where  the  de- 
mand was  fet  up  in  defiance  of  it.  In  Carter  v.  BanuirSfiott^ 
\P.  Wms.  505,  521. 

&,  if  the  eftate  of  cm  perjim  be  pledged  as  afeeuritjfor  the  debt  of 
another f  the  ajfets  rfthe  latter  frail  dif charge  the  incumbrance  i  as 

4*  Where  A^  tenant  in  tail,  remainder  to  B.  in  tail,  wanting 
to  raife  money  on  the  eftate,  propofed  to  B.  to  join  in  a  mortgage, 
-which  was  done,  and  both  alfo  joined  in  a  bond  ;  but  A.  receiv- 
ed all  the  money.  After  ^/s  death  without  iflue  his  creditors 
brought  a  bill  to  turn  the  mortgage  debt  upon  the  real  eftate,  of 
which  B.  was  then  in  poflefiion,  and  to  exonerate  AJ%  perfonalty. 
•But  Lord  Hardwicke  confidered  B.  as  having  only  pledged  has  re- 
mainder as  a  furety  for  A.  afid  difmifled  the  bill.  RoHnJon  v.  Gee^ 
•X  Fez.  251.  S.  P.  in  Finch  v.  Finch^  I  Ve%.jun.  J34. 

5.  A  feme  covert,  in  her  huft>and's  life,  levied  a  fine  of  her 
eftate,  making  it  fubje&  to  a  debt  of  aoeo/.  contraded  by  her 
hufl>and.     After  his  death  (he  borrowed  400/.  more,  and  by  in* 

« document  agreed  that  her  eftate  fiiould  ftand  pledged  with  this 
400/.,  and  not  be  redeemed  without  payment  of  qU  thefe  fums. 
Lord  Hardwicke  faid,  that  the  2000/.  was  originally  the  hufl>and's 
debt,  the  wife  not  being  then  able  to  make  herfelf  liable  by  con- 
trad,  nor  did  the  indorfement  make  any  difierence,  the  covenant 
only  being  that  the  eftate  (hould  ftand  charged  ;  and  the  intent 
was  not  to  change  the  nature  of  the  debt  and  make  it  her  own. 
Lacam  v.  Mertins^  j  Vez,  312.  S.  P.  in  Lewis  v.  Nangle^  Atnb. 
150.     See  alfo  the  latter  cafe  ftated  in  (D),  inf.  fee.  i.  pL  8. 

6.  And  ^8,  in  the  cafe  of  a  mortgage  by  baron  and  feme  of  the 
latter*s  inheritance,  it  is  the  money  being  aflually  paid  to  the 
huft^and,  or  on  his  account,  that  makes  him  liable  to  difcharge 
the  debt,  evidence  may  be  admitted  as, to  the  application  of  the 
money ;  but,  when  once  that  appears,  teftimony  (hall  not  be  ad- 
duced that,  at  the  time  of  the  money  being  raifed,  it  was  the 
wife's  intention  to  pafs  it  to  the  hufliand  in  the  fliape  oi  a  gift; 
for.  her  claim  is  not  a  mere  prefumption,  which  may  be  repelled 
by  parol  evidence,  but  a  pofitive  right,  an  adlual  debt  in  equity. 
In  a  cafe,  therefore,  where  the  huft>r.nd  received  the  whole  of 
the  purchafe-money,  to  enable  him  to  purchafe  an  eftate,  Lord 
Thurtow  at  firft  thought  that  evidence,  which  had  been  offered 
of  a  converfation  prior  to  the  huft>and's  death,  ought  to  be.  ad- 
mitted ;  but  he  afterwards  faid  this  would  be  going  beyond  the 
cafes ;  for  all  the  authorities  were,  where  the  fadi  had  been  cfta- 
bliOied  of  the  money  having  been  afiually  paid  to  another  ac- 
count^ and  confequeutly  confidered  a$  never  borrowed  by  the  huf- 

band^ 
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bandy  becaufc  nerer  received  by  him.  But  to  (ay  evidence  fliould 
be  admitted  to  prove  the  wife's  confent  that  the  money  mould  be 
his»  as  attempted  in  the  cafe  before  him,  would,  he  faid,  be  car- 
rying it  too  far ;  and  if  it  had  Jlood  upon  that  cqfe^  the  vnft  ought 
to  hive  been  exonerated  out  of  her  hu/band^s  perpmal  ajfets.     But  his  / 

Lerdfliip  difmifled  the  wife's  bill  on  the  ground  of  a  di&laimer  of 
hcT  right,  by  certain  declarations  which  flic  had  made  after  the 
bafband's  death,  to  his  executor.  Clinton  y.  Hooper^  i  Vez.jun.  173. 
3  Bro,  C.  C  201  •  S.  C.  See  KinnouN.  Money^  cited  ib.  206.  ^tf^. 
Sec  (D),  inf.  fee.  \.pL  16. 

(D)  Charge.     Where  on  the  Real  Eftate.  4^100^ 

rHB  real  eflate  may  be  charged^  either  from  the  nature  of  the 
tranfaSiott^  or  by  the  exfrefs  or  implied  intent  of  the  party . 

Sec.  I.  Charged,  from  the  Nature  of  the  Tranla£tion. 

Wherever  the  charge  on  an  eftate  is  in  its  nature  real,  or  the  debt^ 
though  perfonal^  was  contraBed  originally  by  anothet^  or  for  the 'pur '^ 
poft  of  dyihetrging  the  gifts  or  engagements  of  another^  the  perfonal 
ifiat^  foall  notf  in  any  of  thefe  cafes ^  be  applied  in  difcharge  of  the 
reati  even  though  there  be  a  collateral  perfonal  fecurity  given. 

1.  Coventry  ▼•  Coventry,  ftated  15  Fin.  289.^/.  9.  and  Edwards 
f.  Freeman,  ibated  8  ib.  470.  pL  1 7.  are  cafes  of  the  firft  mentioned 
defcription.  ^ 

2.  So,  a  real  eftate  charged  with  a  fum  of  2000  A  as  a  bounty^ 
was  holden  to  be  primarily  liable  ;  though  the  perfonal  eftate  was 
alfo  fubjedied  by  the  covenant  of  the  donor.  Wil/on  v.  Darlings 
ton,  at  the  Rolls,  1785*  Cof/s  note  to  2  P.  Wms.  664.  Sec 
Wordy.  Dudley,  (E)  inf.  fee.  i.  n.  2.  pi.  9.  S.  P. 

3.  See  Bagot  v.  Ougbton,  i  P.  Wms.  347.  and  ftated  6  Fin.  472. 
pl»  8.,  where  land  defcended  on  the  wife,  fubjefl  to  a  mortgage 
made  by  her  father.  On  an  affignment  of  the  mortgage  the  huf« 
band  covenanted  for  payment  of  the  money*  Decreed,  that  the 
hu(band's  perfonalty  was  not  liable  to  difcharge  the  mortgage  s  for 
the  debt  was  originally  the  father's,  and  continuing  to  be  fo,  th^ 
corenint  was  an  additional  fecurity  for  the  fatisfa£kion  only  of  the 
lender,  and  not  intended  to  alter  the  nature  of  the  debt.  Evelyn 
T.  Evelyn,  ftated  20  Fin.  io2^pl.  7.  Lemon  Y.^ewnbam,  I  Fez.  5 1^ 
iflfflw  V.  Mertins,  ib.  312.  S.  P. 

4*  So,  where  one  purchafed  part  only  of  an  eftate,  fubjefi  to  a 
moitgage;  and  afterwards,  on  fpHtting  the  incumbrances,  both 
parties  covenanted  to  pay  their  refpe^iive  (hares,  and  indemnify 
c^  other;  Lord  Hardwicke  thought  thefe  covenants  would  not 
bate  the  ttkOt  of  making  the  mortgages  perfonal  debts  \  they 
hiring  been  entered  into  for  particular  purpofes  only.  In  Forrefier 
^*^gby  Amb.  1 73-4.  Cox*s  note  to  2  P.  Wms.  664.  S.  C. 

$•  Nor  will  it  transfer  the  debt,  from  the  real  eftate  originally 
uable,  to  the  perfonal  eftate^  if  a  teftator,  feifed  of  lands  incum- 
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bered  by  his  anceftor  or  vendor,  charge  all  or 'a  part  of  hi$  veal 
and  perfonal  eltate  with  his  debtst  bfc.  In  Lavtfan  v.  Hudfin^ 
I  Bro.  C.  e.  98.  Ttveddeilv^  TweddelUpLg.  inf.  S.  P.  Sec  alfo 
Kinnoul  v.  Money^  cited  3  Bro.  C.  C.  207.1  where  a  feme  covert 
having  devifed  landsj  which  had  been  previoufly  mortgaged  by 
herfielf  and  her  hulband,  fubjeJEl  to  debts  and  incumbrances^  Lord 
Chancellor  Camden  faid»  thefe  'wards  inferred  no  intention  as  to  the 
equity  between  the  hujband  and  wfe^  but  merely  as  to  the  mort- 
gagee 'y  they  muft  have  meant  every  incumbrance  the  wife  was 
liable  to.     Hamilton  v.  Worlej^  4  Bro,  C,  C.  199. 

6.  Nor  will  it  yet  create  any  diflPerence,  if  a  purchafer  or  heir, 
on  transferring  the  incumbrancci  give  an  eftate  of  his  own  as  an 
iilterior  fecurity.     In  Ancajler  v.  Mayer ^  i  Bro.  C.  C.  456.  464. 

-  The  following  alfo  are  cafes^  which^  on  account  of  different  circum* 
Ranees  attending  ihem^  were  attempted^  but  without  effeB^  to  be  taken 
out  of  the  general  rule  before  flated  s 

7.  A.  being  devifee  in  tail  of  lands  in  mortgage  at  5  /.  per  cent. 
interefti  acquired  the  fee  by  recovery.  The  mortgagee  calling  in 
his  money,  another  perfon  advanced  it  at  4  /.  per  cent.^  and  A,  co- 
venanted with  him  for  the  payment  of  the  principal  and  intcrefl. 
Afterwards  A.  agreed  to  raife  the  intereft  to  5  /.  per  cent.f  and  by 
deed  covenanted  with  the  mortgagee!  that  the  eftate  (hould  remain 
a  fecurity  for  the  money  at  5  /.  per  cent,  intereft,  and  that  he, 
his  executor,  is^c,  would  pay  the  fame.  A,  then  died,  leaving 
the  intereft  about  ten  months  in  arrear.  A  bill  was  brought  (m/. 
nA)  to  have  the  mortgage  debt  and  intereft  paid  out  of  A.^s  per- 
fonal eftate.  or  at  leaft  the  arrear  cf  intereft  due  at  his  death,  and 
the  additional  1  per  cent,  charged  by  the  laft  deed.  But  the  court, 
after  holding,  that  the  perfonal  eftat<i  ought  not  to  difdiarge  the 
mortgage,  the  land  being  the  primary  fund,  thought  that  the  in- 
tereft muft  follow  the  nature  of  the  principal,  and  that  the  con- 
tra£t  for  the  additional  intereft,  turning  upon  the  fame  fubjefff  muft 
be  in  the  nature  of  a  real  charge.  Shafio  v.  Shafio^  in  Cox's  note 
to  2  p.  Wms,  664. 

8.  A.  being  indebted  to  fundry  perfons,  and  entitled  in  fee  to 
lands  charged  with  fundry  fums,  before  her  marriage  with  B.  en- 
tered into  articles,  whereby  the  premifes  were  to  be  fettled  on  B* 

K  for  life,  remainder  to  A.  for  life,  remainder  to  the  iffue  of  the 

marriage,  remainder  to  A.  in  fee.  After  the  marriage  B.  being 
prefled  for  the  payment  oiAh  debts,  and  having  alfo  occaGon  for 
a  further  fum  of  money,  they  borrowed  1300/.  of  C  the  wife's 
Cfter,  fecured  it  by  a  mortgage  of  A*%  eftate,  and  B*  covenanted 
for  payment  of  the  whole  money,  and  alfo  executed  a  bond  con- 
ditioned for  payment  of  the  money,  according  to  the  provifoes  in 
the  mortgage.  Subje£l  to  this  mortgage,  the  eftate  was  fettled  as 
before,  except  that  the  remainder  in  fee  was  limited'  to  C.  whofe 
devifee,  after  \i^/s  death  without  iflue,  brought  his  bill  againft  £. 
for  payment  of  the  mortgage-money.  But  Lord  Hardwicke  held, 
that  although  part  of  the  money  was  raifed  for  the  hufl)and's  ufe» 
yet  the  mortgage  being  a  fingle  tranfaflion,  he  muft  fuppofe  the 
intention  of  die  parties  to  be  uniform,  and  that  fuch  intention  was 

to 


to  chaige  the  wife's  edate  with  the  whole  debt  \  and  his  lordflup  ' 
difmified  the  bill,  fo  far  as  it  fought  to  compel  B>  to  exonerate  the 
land  I  but  dircded  him  to  keep  down  the  intereft  during  his  life. 
Ltwii  V.  Nangtty  1752,  &x's  note  in  2  P.  Wms.  664.  See  S.  C. 
xxiAnA*  150.  where  Lord  Hariimclt^  after  admitting  the  general 
rule  that,  where  the  wife  mortgages  her  inheritance  to  raife  mo* 
ncj  for  her  huiband,  (he  fhall  be  a  creditor  on  his  edate  for  the 
amoant,  is  ftated  to  have  faid,  that  there  was  no  inflance  where, 
at  the  time  of  fuch  mortgage  or  fecurity  made,  if  at  the  fame  time 
a  fettiement  was  made,  either  before  or  after  marriage,  the  huf- 
band  was  confidered  as  anfwerable  to  the  wife's  eftate  for  the 
money  borrowed  ;  that  was  an  exception  out  of  the  general  rule ; 
otherwife  it  would  be  very  inconvenient  to  men  that  were  going 
to  be  married,  and  nine  times  in  ten  contrary  to  the  intention  of 
tk  parties* 

9.  A^  mortgaged  an  cftate  to  B*  for  2000  /.,  and  afterwards, 
by  deed  between  A^  and  C,  reciting  that  C.  had  agreed  to  pay  A. 
for  the  purchafe  of  the  eftate  3  500  A  v/z.  to  Z).  (the  rcprefenta- 
tire  olB,  then  dead)  his  principal  and  intereft  upon  the  faid  mort-* 
gage,  and  the  refidue  \.oA.\  and  ftating  that  there  would  be  due 
to  D.  on  a  certain  day  2155/.,  fubjed  to  the  payment  whereof  C 
was  to  take  the  premifes,  and  which  being  dedu£led  from  th^ 
3500/.  there  would  remain  1345  /.  to  be  paid  to^/by  C.  A,  then 
in  confideration  of  the  faid  1345  /•  conveyed  the  eftate  to.  C.  who 
covenanted  with  A.  to  pay  to  D.  the  faid  2155  /.  and  to  indem- 
nify A.  in  refpe£^  of  this  mortgage.     C.  then  by  his  will  devifed 
this  eftate  (/»/•  a/.),  but  fubje£t  to  the  payment  of  all  his  juft 
debts  and  legacid,  to  J^  R,  to  feveral  ufes  in  ftri£b  fcttlement. 
And,  after  reciting  that  this  eftate  was  in  mortgage  to  D.  for 
2000  /•  he  direded  %  R.  to  receive  the  rents  of  all  his  faid  real 
f  Ibtes,  as  well  for  tne  payment  of  the  2000  /•  and  intereft,  as  of 
all  his  ether  juft  debts,     cut  the  teftator  made  no  difpofition  of 
the  refidue  of  his  perfonal  eftate.    The  queftion.  Whether  the 
teftator's  perfonalty  ought  to  be  applied  in  difcharge  of  the  mort* 
Pge  of  2000  /•  i  was  thrice  argued  on  a  demurrer  to  a  bill  filed  for 
thatpurpofe.     For  the  plaintiflF  Belvidere  v.  Rochford^  inf.  pi.  %^. 
was  cited.    The  words  of  the  recital  in  the  purchafe  deed,  vis. 
that  C  had  agreed  to  pay  3500 /«  were  inlifted  upon,  as  manifeft- 
tag  a  plain  intent  to  convert  fo  much  of  his  perfonal  eftate  into 
teal    The  teftator  too^  it  was  faid,  had  exprefsly  treated  this  as 
hii  debt  in  his  will.     Lord  Chancellor  Thurlov)^  in  the  courfe 
of  the  fecond  argument,  faid  Rcchford  v.  Be/viJere  was  decided 
coQtrary  to  his  opinion.     After  the  third  argument  his  lordfhip  is 
ftated  to  have  exprcfied  himfelf  thus :  "  This  appears  to  be  the 
"  conunon  cafe,  where  a  man  buys  on  equity  of  redemption^ 
'*  The  queftion  is,  Whether  he  becomes  perfonally  liable  to  the 
^  mortgagee  ?  The  buyer  takes  it  fubjed  to  the  charge ;  but  the 
*'  ddbt,  as  to  him,  is  a  real,  not  a  perfonal  debt.     His  contraA 
^  with  the  mortgagor  is  only,  that  the  debt  fhall  not  fall  upon  . 
*'  him;  h  is  a  mere  contra^  of  indemnity,  and  he  would  be 
*'  bottuli  without  anyfpecific  c9QtraO>  to  indemnify  him,  as 
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^  long  as  he  can  pay  the  money."  And  the  demurrer  was  iirft 
allowed*  and  the  order  of  allowance  afterwards  affirmed.  Twed* 
dell  V.  Tweddell^  2  Bro.  C.  C.  loi.  15a. 

See  the  efFe^  of  incumbrances  being  paid  off  by  one  haraig 
only  a  partial  intereft  in  the  land  (G),  inf.  fee.  i. 

In  each  of  the  following  cafes  the  debt  was  confraffedf  not  on  the 
perfonal  account  of  the  borrower^  hut  fur  the  purpoje  of  difcharging 
the  debts  or  legacies  of  his  teftator. 

10.  Sir  JV.  O.  taking  notice  that  his  daughter  C.  was  deaf  and 
dumbj  and  that  J.  B.  had  the  care  of  her,  devifed  certain  real 
and  perfonal  eftates  to  %  B.  in  truft  to  pay  his  debts,  and  dirededi 
that  J.  B.  (hould  receive  the  repts  and  produce  of  his  real  and 
perfonal  eftate,  without  account,  during  C.*s  life,  (he  maintaining 
C.  And  after  C,*s  death  he  gave  all  his  real  and  perfonal  eftate  to 
y,  B,  in  fee,  and  appointed  her  fole  executrix.  Sir  1^.  0.  died  March 
1740,  and  J.  B.  proved  the  will.  Sir  W^  O.  in  his  life  mortgaged 
part  of  his  eftate  for  fecuring  1500/.  and  intercft,  which  remained 
a  charge  at  his  death.     J.  B,  paid  off  500/.  part  of  this  1500/. 

_  and  afterwards  borrowed  a  further  fum  of  2500  /.  on  mortgage  of 

the  eftates,  which  money  was,  in  the  moxtgage  deeds,  ezprelsly 
recited  to  have  been  borrowed  to  enable  her  to  difcbarge  Sir 
IT.  0.*s  debts.  J.  B.  afterwards  died.  Lord  Bathurft  held^  that 
the  1 500  /.  appearing  to  have  been  a  charge  made  upon  the  eftate 
of  Sir  W^  0.  in  his  lifetime,  and  remaining  fuch  at  his  death,  was 
to  be  confidered  as  a  continued  lien  thereon ;  and  that  the  fubfe- 
quent  charge  made  on  the  eftate  by  J.  B,  being  exprefled  in  the 
mortgage  deed  to  have  been  made  for  the  purpofe  aforefaid,  the 
fame,  together  with  the  i  ;oo  /•  amounting  in  the  whole  to  3500A 
was  to  be  confidered  as  remaining  a  charge  on  the  eftates.  fVr« 
kins  V.  Bayniotij  Cox*s  note  to  2  P.  Wms.  664. 

11.  -M.  Z).  by  will  devifed  eftates  to  truftees  for  a  term  of  500 
years,  to  raife  money  for  payment  of  his  debts  and  legacies,  in 
aid  of  his  perfonal  eftate  -,  and  fubje£t  to  the  term',  he  devifed  the 
eftates  in  ftri£l  fettlement,  with  the  ultimate  limitation  to  his  own 
tight  heirs ;  and  he  gave  the  refidue  of  his  perfonal  eftate  to  his 
exectitiix  C.  P.  The  executrix  applied  the  perfonal  eftate  in  pay* 
ment  of  fome  of  the  debts,  and  all  the  legacies,  except  a  legacy 
to  herfelf  of  loco/,  and  then  died.  Her  reprefentative  filed  a 
bill  to  have  a  debt  due  to  C.  P.  and  her  legacy  railed.  To  ftop 
this  fuit  G.  and  F.  (the  perfons  then  entitled  to  teftator's  real 
eftate)  liquidated  the  demands  of  the  reprefentative  of  C  P.  at 
^070/.  and  gave  their  joint  and  feveral  bond  for  that  fum.  This 
demand  was  afterwards  affigned  to  ji,  B,  who  alfo  bought  in 
debts  to  the  amount  of  3270/,  remaining  due  from  the  teftatoti 
and  G,  and  P.  gave  another  joint  and  feveral  bond  to  ^.  B.  for 
this  fum  alfo  \  (a  that  A.  B,  became  the  fdle  creditor  on  the  eftate* 
G.  one  of  the  obligors  being  dead^  and  a  bill  being  filed  by 
jt.  B.  for  payment  of  thefe  fums,  the  queftion  was.  Whether  a 
moiety  thereof  fhould  be  raifed  in  the  firft  place  out  of  the  per- 
fonal eftate  of  G.  or  out  of  the  real  eftate  r  His  Honor  was  of 
opinioni  that  the  retil  eftate  Mfat  the  original  debtor^  and  ougbt 

to 


to  bear  the  burden.    Baffk  v.  Perdval^  1786,  at  the  Rolls,  Cox*^ 
note,  2  P.  ^m/.  664.    bee  4  jSro.  C«  C.  419.  S.  C. 

12.  Teftator  devifed  an  eftate  to  A.  and  B.  as  tenants  in  com* 
moD  in  fee,  charged  with  the  payment  of  his  debts  and  legacies* 
if.  paid  oflF  all  the  debts  and  all  the  legacies,  except  one  of  100  A 
for  which  he  gave  the  legatee  his  promiflbry  note,  and  died  before 
be  paid  it.  As  to  the  debts  and  legacies  a£lualiy  paid  by  him,  it 
was  admitted  on  the  part  of  his  perfonal  reprefentatives  that, 
being  tenant  in  fee  of  an  eftate  fubje£l  to  incumbrances,  he  mu(t 
be  prefumed  to  have  paid  off  thofe  incumbrances  with  a  view  of 
aGng  the  eftate  from  them  altogether ;  but,  as  to  the  legacy  of 
iQo/.  the  promiflbry  note  was  faid  to  be  only  a  collateral  fecurity^ 
and  the  devifed  eftate  the  primary  fund  for  the  payment  of  it ; 
and  his  Honor  was  clearly  of  that  opinion.  Matthifon  v.  Hard^ 
unikty  1789,  at  the  Rolls,  Cox*s  note  to  2  P.  Wms.  664. 

13.  Teftator,  being  indebted  in  a  fum  by  fimple  contrail,  not 
affeding  his  reaF  eftate,  devifed  his  real  eftate  to  C,  who  after** 
wards  charged  this  debt  upon  it.  A  bill  filed  after  C/s  death, 
praying  that  his  perfonal  eftate  might  exonerate  the  real  from  this 
debt,  was  difmified.  TanhervilU  v.  Faucett^  2  Bro.  C  C.  57.  See 
alfo  S.P,  in  Hamilton  v.  Worley^  4^  tb.  199.  2  Vex.jun,  6^.  S.  C« 
where  one  who  was  fole  devifee  and  executor,  charged  a  legacy 
bequeathed  by  his  teftator  on  part  of  the  land  devifed  to  him. 

Buty  wherever  there  appears  a  tnanifeji  intent  in  the  purchafor  or 
hnr  to  make  the  charge  a  perfonal  deitj  itjball  then  be  dijcharged  out 
^j  hu  general  ajfets  :  Thus^ 

14/  A.  purchafed  an  eftate  for  90/.,  which  was  at  that  time 
in  mortgage  for  86/.,  and  he  covenanted  to  pay  86/.  to  the  xtioxt.-* 
gagee,  and  4/.  to  the  vendor.  Lord  Hardwicke  admitted  the 
general  rule  of  law  ;  but  in  this  cafe  thought  that,  although  the 
/CoTenant  was  with  the  vendor  only,  and  the  vendee's  perfonal 
eftate  therefore  not  liable  in  that  refpeft  to  the  mortgagee ;  yet 
the  words  were  fufliciently  ftrong  to  (hew  an  intention  in  the 
Tcndee  to  make  it  his  perional  debt.  Parfons  v.  Freeman^  Cox^s 
note  to  2  P.  W'nij.  664.  Amb.  115.  S.  C. 

15.  A.  conveyed  to  B.,  by  deed,  lands  iii  JT*.,  in  conGderation 
of  900  /.,  free  from   all  incumbrances,  except  a  mortgage  made 
thereof  by  A.  for  450/.  and  intcreft  ;  "  nvhich  faid  450/.,  with 
*•  interefl  thereof ^  is  to  be  paid  and  difcharged  by  the  faid  B.,  his  heirs ' 
"  and  affigns^    out  of  the  confideration^monej  in  this  prefent  deed 
"  ^prejfed.**   The  receipt  indorfed  on  the  deed  ftated  the  con- 
fidcntion  of  900/.  thus:  "450/.  in  money,  on  the  perfeftion 
*'  of  the  deed,   and  450 1.  allowed  on  account  of  the  mortgaged 
5-,  by  his  will,  gave  all  his  cftaies  in  IV.  to  his  wife  for  lite,  rc- 
iQainder  to  his  fon  6.  in  fee.     In  a  fubfequent  part  B.  directed, 
that  the  intereft  of  the  money  he  owed  G.  S.  (in  whom  the  mort- 
gage was  then  vefted,  and  which  was  then  chargeable  on  the  faid 
lands  in  IT.),  (hould  be  paid  out  of  certain  other  lands,  his  ith- 
tent  being,  that  his  wife  might  enjoy  the  faid  lands  in  fF.,  free 
of  the  above  debt,  and  of  any  other  incumbrance  during   her 
life.    And,  after  a  few  legacies,  he  gave  the  rcfiduc  of  his  per- 
fonal 
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fonal  eftate,  after  payrmnt  of  all  his  jujl  debits  io  bis  faid  fon  G.p 
whom  he  appointed  executQr.     G.  a  few  years  aFterwards,  made 
his  will,  and  gave  the  faid  lands  in  W»  according  tofuch  eftate  as  be 
had  thereiu^  to  his  younger  fon  W.  at  his  age  of  25rand  diredted  the 
rents  of  thefe  and  other  eftates  to  be  applied  to  his  younger  chil- 
dren's maintenance  in  the  interim  s  and  then  made  his  elded  fon 
iJ.  his  refiduary  legatee.    A  qneftion  arofc  between  W,  as  dcvifce 
of  the  lands,  and  R.  as  the  reprefentative,  through  G.,  of  B.  the 
firft  teftator,  whether  the  mortgage  debt  of  450/.  (hould  be  dif-- 
charged  out  of  the  perfonal  eftate  of  B.  or  (hould  remain  a  charge 
on  the  eftate.     R,  contended^  that  this  was  not  the  cafe  of  an 
anceftor,  but  rather  that  of  a  purchafer  of  an  equity  of  redemp* 
tion.     Both  R.  and  ^.,  it  was  obfervedi  claimed,  not  under  B. 
but  under  G.,  who,  being  owner  of  both  funds,  could  not  poiBbly 
be  obliged  to  apply  the  one  in  exoneration  of  the  other.     On  the 
other  fide  it  was  argued,  that  the  tranfa£tion  was,  on  the  face  of 
it,  a  contra£t  for  the  purchafe,  not  of  an  equity  of  redemption, 
but  of  the  land  itfelf  (then  in  mortgage)  for  900/.  B,  the  pur- 
chafer being  to  fatisfy  the  mortgage  debt  out  of  the  purchafe- 
money ;  that  the  purchafe  deed  was  exprefs  to  this  purpofe,  the 
words  being  *<  which  faid  principal  money  is  to  be  paid  by  B. 
*<  out  of  the  confideration  money  in  this  deed  exprefled.'*    And 
to  this  the  receipt  on  the  back  of  the  deed  was  conefpondent. 
The  terms  of  the  refiduary  bequeft  to  G.  in  B.*s  will  were  alfo 
snfifted  on. — Again,  it  was  (hewn  that,  were  the  mortgage  to  re- 
main on  the  eftate,  it  muft  fwallow  it  up,  and  thus  ff^.  would 
be  leit  deftitute.   The  court  of  Chancery  in  Ireland,  on  the  whole 
tranfadlion,  decreed,  that  the  450/.  was  a  perfonal  debt  of  J?.*s, 
and  muft  be  paid  out  of  his  perfonal  eftate.    And  this  decree  was, 
on  appeal  to  the  Houfe  of  Lords  here,  affirmed.   Earl  of  Bdvidere 
V.  Rochford,  6  Bro.  Ca,  Par,  520.     But  fee  Tweddell  v.  Tweddell^ 
fup.pLg,  ' 

1 6.  Note  alfo,  that  equity,  in  dire£ling  incumbrances  affeAing 
the  real  eftate  to  be  difcbarged  out  of  the  perfonal,  can  go  no  fur- 
ther than  as  between  the  heir  or  devifee,  and  the  refiduary  legatee ; 
it  cannot  interfere  with  the  difpofition  of  other  parts  of  the  per- 
fonalty,  as  fpecific  or  general  legacies,  much  lefs  with  the  in- 
terefts  of  creditors.  In  Hamilton  v.  Worlcy^  2  Vez.jun,  65.  I  Atl. 
487.  S.  P.  How  far  fuch  equity  will  zScQl  the  widow's  para- 
phernalia,  fee  i  P.  W.  730.  and  C^x'snote  l.in  2  ib>  544. 

Sec*  2,  Charged,  by  the  Intent  of  the  Party  \  and  to  wbat  the 

Charge  (hall  extend :   And,  hereinj 

Firft,  With  refpeft  to  the  Property  charged. 

I.  Lands  are  devlfed  to  truftees  for  the  feparate  ufe  of  the 
tcftator's  wife  during  her  life  ;  and  after  her  death  to  A,  for  life; 
and  then  to  B.  for  life  ;  and  immediately  from  and  after  the  deter* 
mination  of  thofe  efiates^  to  the  ufe  of  C.  his  heirs  and  affgns  for  ever, 
eharged  and  chargeable  with  100 1.  a-piece  to  hisfm  tiieces^  to  be  paid 


to  them  noitbin  twelve  months  after  his  ieceafe.  It  w^s  contended, 
that  the  teftator  intended  to  confine  this  charge  to  the  lad  devife 
oi  the  remainder  in  fee ;  but  Lord  Hardwiche  held,  that  it  alfo 
over-ran  all  the  preceding  eftates.  Carter  v.  Carter^  i  Vez.  i68. 
I  j^tk.  20  Ik  S.  P.  I  ft  point  in  Bridgman  v.  Dove.  Sec  alfo  Fletcher 
T.  Smiton^  Devife^  pojl.  (I.  b),  pL  8. 

2.  Tcftatcr  recited,  that  he  had  by  a  former  will  given  all  his 
real  and  perfonal  eftate  to  his  ivtfe^  that  (he  was  then  dead^  and 
ihcrcforc  he  made  his  will  for  the  difpofition  of  the  fame.  Firft^ 
he  ordered  his  debts  to  be  paid.  Then  he  devifed  particular  eftates^ 
(enumerating  them,)  except  H,  and  R.  to  truftees»  to  pay  his 
debts,  funeral  expencesy  and  legacies.  He  then  proceeded  to  fay^ 
that  H.  and  R.  (hould  be  in  the  firft  place  for  payment  of  the 
legacies  mentioned  in  his  will.  The  queftion  was.  Whether  the 
whoie  of  the  real  eftate  was  fubjed  to  the  teftator's  debts  ?  Sir 
John  Strange^**  Had  it  ftood  on  the  firft  part  of  the  will,  I 
'*  fltonld  have  no  doubt  but  that  his  whole  real  eftate  would  be 
fubje£l  to  his  debts.  But,  in  a  fubfequent  part,  he  exempts 
H.  and  R.  entirely,  referving  them  as  a  fund  for  legacies  only; 
this,  therefore,  deftroys  the  implication  from  the  general 
*•  woriis.**  He  direded,  therefore,  Ac  other  part  of  the  real 
eftate,  except  H.  and  R.  to  be  applied,  in  aid  of  the  perfonalty^ 
for  payment  of  debts.     Thomas  v.  Britnelly  2  Fez.  313, 

Secondly,  With  refpe£l  to  the  Lien  impofed:    And  herein  again^ 

I.  With  regard  to  Debts. 

1.  The  cafe  of  Searle  v.  St.  Eloy^  ftated  8  Vin.  439.  pi.  27.  is 
now  more  circumftantially  ftated  in  Cox's  note  to  2  P.  Wms.  386. 
where  it  appears,  that  the  teftator  began  his  will  by  direSing 
that  his  executor,  (whom  he  afterwards  made  truftee  of  the  re- 
fidue  of  his  real  and  perfonal  eftate,  for  the  purpofe  of  felling,) 
flioold  pay  and  difcharge  all  his  juft  debts,  and  that  he  ihould 
raife  fofficient  to  pay  the  fame. 

2.  Teftator,  being  feifed  in  fee  of  eftates  at  C.  and  alfo  of 
eftates  in  /.  all  in  the  county  of  S.  and  having  mortgaged  the 
eftates  at  C.  partly  alone,  and  partly  with  his  fon's  concurrence,  to 
a  confidcrable  amount,  made  his  will,  reciting  himfelf  to  be  feifed 
of  the  eftates,  fubjeB  to  incumbrances^  and  thereby  devifed  the 
eftates  at  C.  and  elfewhere  in  the  county  of  S.  (not  in  /.)  in 
ftri£k  fettlement.  And  he  devifed  his  eftates  in  /.  to  truftees,  for 
21  years,  in  truft,  [inter  alia)  out  of  the  rents  and  profits,  to  pay 
200  L  per  ann.  to  his  fon's  wife  for  life,  in  exoneration  of  the  eftate 
at  C.  (which  was  charged  with  that  fum),  and  afterwards  to  pay 
a//  his  bond  and  book-debts^  in  cafe  his  perfonal  eftate  ftiould  not  be 
fofficient ;  and  fubje£l  thereto  and  to  fuch  other  payments  as  his 
tiuftces  ibould  make  to  the  crown,  or  any  other  perfon^  by  virtue 
of  any  deed  hj  him  alone^  or  together  with  his  Jon  executed^  in  truft 
ai  therein  mentioned.  In  two  other  claufes  he  recited,  that  he 
had  direded  his  truftees  to  pay  all  his  bond  and  book^debts ;  but  in 

Vol.  lU  F  the 


66  €{)ar0e« 

the  laft  claafe  of  ihe  will  he  dirc£ied  them,  after  keeping  down 
the  intcreft  of  the  incumbrances,  to  pay  all  his  debtSf  annuitUsf 
and  legacies*  The  queftion  Was,  Whether  the  rents  of  the  eitate 
in  /.  were  applicable  to  difcharge  the  mortgage  on  the  eftates  at 
C. ;  or  whether  thefe  eftates  were  devifed  cum  ontre  ?  For  the 
former  conftru£kion  it  was  argued,  that  the  ftating  the  eftates  ta 
be  fubjed  to  incumbrances  would  not  prevent  their  being  exone- 
rated, if  {uch  intention  appeared ;  and  for  this  ^arlt  v,  ^U  Eloy 
(fup.  pL  1.)  was  cited  :  That,  though  the  words  «  bond  and  book- 
debts*'  (hould  not  include  mortgages,  yet  the  laft  words,  <<  all 
^  my  debts,^  extended  to  them  :  That  no  other  deeds  were  exe- 
cuted by  teftator  and  bis  fon  but  the  mortgages  of  the  eftate  at 
C  On  the  oppofite  fide  the  recognitbn  of  the  eftates  being 
liable  to  charges  was  urged.  The  words  '*  bond  and  book-debts,** 
it  was  faid,  would  not  include  mortgages,  even  though  bonds 
were  given  as  collateral  fecurities  ;  for  a  mortgage  was  a  debt  of 
a  much  higher  nature  ;  and  then  the  words  *<  all  my  debts,**  in 
the  laft  claufe,  meant  only  the  debts  before  provided  for.  Teftator 
knew  too  how  to  charge  the  eftate  in  /.  and  exonerate  that  at  C  s 
had  he  chofen,  as  he  had  done  fo  as  to  the  300/.  jointure.  It  was 
alfo  (hewn  that,  but  for  the  fubfequent  death  of  a  iointrefs,  the 
term  would  have  fallen  far  (hort  of  anfwering  the  charges.  But 
Lord  Chancellor  Tburlow^  though  with  relu^ance,  decreed,  that 
the  term  of  21  years  was  fubje^  to  the  mortgage- debts.  Had 
the  queftion,  he  faid,  flx)od  upon  the  words  ^  bond  and  book- 
*'  debts'*  only,  it  might  have  admitted  of  fome  doubt ;  though 
he  did  not  fee  how  thefe  words,  in  the  cafe  of  a  gentleman,  who 
could  have  no  debts  properly  called  book-debts,  could  be  other 
than  a  general  charge  :  but  the  teftator  had  afterwards  directed 
his  truftees  to  pay  all  his  debts ^  &c. ;  and  what  was  more,  had 
made  his  executors  executors  in  truft,  and  had  made  this  term  a 
joint-fund  with  his  perfonal  eftate.  Second  point  in  Tweedale  v. 
Coventrji  i  Bro.  C.  C.  240. 

3*  Teftator  faid,  A,  and  B,  (which  were  real  eftates,}  I  make 
liable  to  all  the  debts  I  have  contraded  fince  I735»  ^^^  Hard^ 
t»ich/f  in  confidcring  the  extent  of  this  charge,  faid,  <*  In  all 
<*  caufes  with  refped  to  provifions  for  payment  of  debts,  they 
<<  relate  to  the  time  of  the  death  of  the  teftator,  in  order  to  make 
<'  a  more  honeft  and  faithful  provifion  for  the  payment  of  them. 
**  If  it  had  been  <  all  the  debts  that  I  owe,*  ftill  it  would  have 
**  been  extended  to  the  time  of  the  death.  The  words  here 
^*  are  <  what  I  have  contrafied.*  Have  contra£ted  muft  mean 
«*^j//contra£l.'*    Bridgman  v.  Dove,  3  jiii.  201. 

4.  An  B.  devifed  his  real  e/late  to  his  executor  in  truft  to  feU, 
with  a  direiSion  that,  after  difcharging  the  incumbrances  thereon, 
the  produce  of  the  fame  fhould  be  confidered  as  part  of  the  refidue 
of  his  perfonal  efiate.  In  a  fubfequent  part  of  the  will  he  gave  the 
refidue  of  his  perfonal  eftate,  after  payment  of  debts  and  other 
purpofcs,  in  truft  for  his  daughter.  Held,  that  the  produce  of 
the  teftator*s  real  eftate  Was  fubje£led  by  his  will  to  his  fimple 
coutraft  debts  \  the  court  obfcrving,  that  the  general  object  of  the 
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viil  appe;ired  to  be,  to  throw  the  whole  of  the  property  into  one 
mafs.  Kidney  v.  Coujfmaker^  2  Fez.  jun,  267.  See  Minor  r. 
IVickJlead^  ;N.  z)  inf.  pL  9. 

5.  Te  ft  a  tor,  after  direcfing  all  his  debts  and  funeral  expences  to  it 
paidf  devifcd  ail  his  real  eftates  to  truftees,  to  feveral  ufes  in  drifk 
fcttleoient :  and  then,  after  giving  feveral  legacies  to  different 
perfons,  he  dire£led  the  refidue  of  his  perfonal  eftate  to  be  laid 
out  in  Government  fecurities,  in  the  names  of  his  executors,  to  be 
fettled  and  applied  to  the  fame  ufts  as  the  real  eftates  were  therein 
before  limited  to.  Sir  R»  P.  Arden  at  the  Rolls  declared,  that 
the  real  eftate  was  fubjefled,  by  the  will,  to  fupply  the  deficiency 
of  the  perfonalcy,  in  payment  of  debts  and  funeral  expences. 
Bradford  v.  Foley ^  3  Bro.  C.C,  351.//- 

6.  TcftatOT,  after  difpoGng  of  all  his  real  and  perfonal  eftates 
to  truftees  for  certain  purpofes,  declared,  that  they  (hould,  with 
all  convenient  fpeed  after  his  deceafe,  take  an  inventory  of  his 
tffc&s  and  houfehold  goods,  VLud  poffefs  thetnfelves  of  all  bis  eftates 
and fuhftance^  and  improve  the  fame  for  the  benefit  of  his  devifee 
therein  named,  and  to  pay  all  his  juft  debts.  Lord  Chancellor 
Thurlow  held  this  to  be  a  moft  dire^  charge  upon  the  real  eftate, 
for  payment  of  debts.  Third  point  in  Fofter  v.  Cooif  ^Bro. 
C.  C.  347. 

7.  After  a  fpccific  devife,  teftator  faid,  **  all  the  reft  of  my 
"  landS)  tenements,  and  hereditaments,  either  freehold  or  copy- 
*<  hold  I  and  alfo  all  my  goods,  chattels,  and  perfonal  eftate,  of 
**  what  nature  or  kind  foever,  after  payment  of  my  juft  debts  and 
^^  funeral  expences i  I  give,  devife,  and  bequeath  the  fame  unto  my 
<*  wife  S. ;  and  1  appoint  her  my  fole  executrix/'  In  the  courfe 
of  conGdering  the  effef):  of  this  devife  on  another  point.  Lord 
KenyoUf  C.  J.  admitted  that,  it  amoui^ted  to  a  charge  of  the  real 
cilate,  with  the  payment  of  debts  and  funeral  expences.  Dena 
v.  Mellor^  5  Durnf.  fa*  Eajl.  558. 

8.  What  will  amount  to  a  charge  of  copyhold  eftates^  fee 
Copyhold  (W.  c),  fee,  i.pof. 

bee  alfo  Devife  (S.  a),  (T.  a)  •,  Pofuers  (A.  i4),poft. 

2.  With  regard  to  Legacies. 

I.  Teftator,  in  the  beginning  of  his  will,  faid,  *^  as  to  my  worldly 
"  ejlate^  I  difpofe  of  as  follows:"  and  then  bequeathed  100/.  to 
his  daughter,  which  he  dire£led  to  be  paid  within  a  month  after 
the  deceafe  of  his  widow,  to  whom  he  devifed  his  real  eftate,  and 
alfo  the  ufe  of  his  furniture,  is^c.  for  life  ;  and  afterwards  to  his 
fon,  his  executor  in  fee.  And  he  appointed  two  overfeers  or 
truftees  of  his  will,  and  deftred  them  to  fee  it  duly  performed.  On  a 
deficiency  of  perfonal  aflets.  Sir  John  Strange^  on  the  authority  of 
AUocl  v.  Sparhawif  (ftated  in  8  Kin.  434.)  held,  that  the  red  eftate 
was  liable  as  an  auxiliary  fund  to  the  payment  of  the  xoo/. 
legacy     Lypet  v.  Carter,  1  Fez.  500. 

V  2  2.  Teftator 
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t.  Teftator  beqaeathed  800/.  to  J.  for  life,  and  then  to  her 
children,  and  400/.  to  B.  for  life,  and  then  to  her  children  ;  and 
then  gave  an  eftate  by  name,  and  all  his  freehold  and  peifonal 
eftate  whatfoever  not  othcrwife  difpofed  of,  after  payment  of  hit 
debts  and  legacies^  to  his  brother.  This  wilt  was  duly  atcefted.  He 
then  made  a  fecond  will  unaite/ledi  whereby  he  revoked  all  former 
wills,  and  gave  to  J?.  100/.  abfolutely,  and  to  A.  400/.  abfolutely  ; 
and  he  gave  all  the  reji  of  his  eftate,  real  and  perfonal,  to  his 
brother,  and  appointed  him  executor.  The  qucftion  was.  Whether 
the  legacies^  given  by  the  fecond. will  were  a  charge  on  the  land,  as 
well  as  the  firft  legacies,  which  were  revoked  ?  Lord  Hardmcke 
obfcrved,  that  the  reft  of  the  land,  as  well  as  of  the  perfonal 
eftate,  was  given  to  the  fame  perfon,  who  was  alfo  executor. 
Where  the  real  eftate  was  properly  charged  by  will  with  legacies^ 
he  thought  legacies  given  by  a  fecond  will,  though  not  duly  exe- 
cuted, were  equally  charged  ;  though,  in' this  cafe,  there  was  no 
occafion  to  go  fo  far,  becaufe  he  confidercd  the  latter  legacies  as 

{art  of  the  money  given  by  the  firft,  only  new-modelled  or  qua- 
tfied ;  had  they  been  given  exa£lly  in  the  fame  manner,  and  to 
the  fame  perfons,  there  could  have  been  no  doubt,  he  added,  but 
being  lefler  fums,  they  would  have  been  a  revocation  ^w  tant9 
only ;  but  the-bcing  given  difTerently,  and  to  different  perfons, 
made  the  nicety.  However,  he  was  of  opinion,  that  it  was  no  more 
thai)  a  leflening  of  the  quantum  of  the  money  given  by  the  for- 
mer will,  and  only  differently  modified.  And  he  decreed  the 
lefler  fums  to  be  raifed  out  of  the  real  eftate.  Brudnell  v.  Bought 
tortf  2  Atk»  a68.  Leacroft  v.  Maynard^  3  Bro.  C.  C.  233.  I  Vex. 
jun,  279.     Crowder  v.  Chives  ^  2  ^ezjun,  449.  S.  P. 

3.  Teftatrix  devxfed  to  her  fifters  all  the  reft  and  refidue  of  her 
-  real  and  perfonal  eftate,  afterpayment  of  her  debts  and  legacies.  She 
afterwards,  by  a  codicil  not  attefed^  gave  a  legacy  in  thefe  words  : 
•«  This  I  defire  may  be  performed  by  my  living  Cfters,  to  give 
<«  200/.  to  E,  W*  Lord  Hardwicke  faid,  that  when  a  real  eftate  is 
duly  devifed  to  truftees,  and  is  well  i;harged  with  debts  and 
legacies,  debts  contraficd  after  making  the  will,  or  legacies  given 
by  a  codicil,  though  not  duly  executed,  will  be  a  charge  on  it; 
and  he  decreed  the  200/.  legacy  to  be  raifed  out  of  the  real  eftaje. 
Hanntsv.  Packer y  Amb>  SS^*  See  H^yndham  v.  Chetwynd,  l  Burr. 
423.  where  Lord  Mansfield  expreffed  the  fame  opinion. 

4*  Teftator  gave  a  great  number  of  legacies;  and  at  the  end 
of  his  will  made  a  general  devife  of  all  his  real  eftates,  **  fubje£l 
*<  to  and  charged  with  his  debts  and  funeral  expcnces,  and  alfo 
^<  the  iaid  tlKreinbefore  mentioned  legacies,"  to  truftees,  in 
truft  to  receive  the  rents  and  profits,  and  co  applv  the  fame,  or  a 
competent  part  thereof,  (fubje£l  neve^helefs  to  his  debts,  funeral 
charges,  and  legacies;^)  in  manner  therein  mentioned.  The  will 
was  executed  and  attefted  according  to  the  ftatute.  Afterwards 
the  teftator  wrote  another  inftrument  in  his  own  hand- writing, 
but  without  date  or  fignature,  which  began,  <*  This  is  the  laft 
5^  w31  tfld  teftament  of  me/*  igc.  \  and  he  diereby  charged  his 
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ml  eftates  with  the  payment  of  his  legacies  theretnafeer  given, 
and  then  gave  feveral  legacies,  many  of  which  were  givea 
to  perfons  who  were  legatees  in  the  Brit  will.  The  fpiritual 
court  granted  probate  of  both  thefe  inftruments.  Mr.  Jufticc 
BuUer  determined,  that  the  legacies  in  the  fecond  inftrunieiit  only 
were  to  take  tfkCt^  notwithilanding  both  had  been  proved  *,  but 
diat,upon  the  true  conflrufiion  of  thc^r/l  inftrument,  it  amounted 
to  a  genera/  charge  of  legacies  on  Ihe  real  eftate,  which  would 
include  the  legacies  given  by  th^ /econd.  Jachfon  v.  Jachfon^  C9x*% 
note  3.  in  i  P.  J^.  423. 

5.  In  Habergham  v.  Vincent^  2  Vez,  jun.  236.  Lord  Lough'^ 
ierougb  obferved,  that  the  decifions  in  favour  of  legacies  given  bj 
an  unattefted  codicil  could  not  go  upon  a  power  referved  to  the 
teftator  by  his  will  to  increafe  the  charge  by  a  future  a£l,  as  had 
been  once  fuppofed  i  becaufe  his  will  does  not  begin  to  operate 
till  all  power  in  him  ceafes.  But  his  Lordfliip  faid,  that  in  a  MS. 
note  which  he  had  of  Brudmll  v.  Bougbton^  Lord  Hardw^h 
ftated  the  ground  to  be,  the  analogy  in  the  cafe  of  debts  $  which 
Lord  2..  added,  was  the  true  con(iru£tion.  But  he  obferved,  that 
all  the  cafes  were  not  of  primary  charges,  but  of  charges  in  aid  of 
the peirfonahj*  Such  a  charge  for  legacies  therefore,  he  faid,  muft 
be  uncertain  as  to  its  extent ;  for  whatever  would  afFe£t  the 
primary  fund  varied  the  amount  of  the  charge.  Therefore* 
though  given  by  a  will  duly  executed,  they  were  of  neceffity  ^- 
vocable  by  a  will  not  executed  ;  for  the  charge  was  only  of  the 
deficiency  of  the  perfonalty,  which  it  was  in  the  power  of  the 
owner  to  add  to  or  diminifh  during  his  life.  But  Lord  Leugh^ 
h&rougb  did  not  conceive  this  reafoning  applied  to  a  primary  charge < 
upon  the  land,  which  he  {hould  think  could  not  be  revoked  by  a 
fecond  informal  will  -,  but  this  he  obferved  would,  if  it  arofe,  be  a 
new  queftion.  And  fuitable  to  this  opinion  is  the  following 
cafe : 

6.  Teftator,  by  will  duly  attefted,  gave  his  daughter  H.  an  an-* 
nuity  of  100/.   for  her  life,  and  charged  all  his  eftates,  both  real 
and  perfonal,  with  the  payment  thereof,  with  power  to  diftrain  ; 
and  he  difpofed  of  his  real  and  perfonal  eftate  fubje£k  thereto  to 
his  fon ;  but  if  his  fon  (huuld  die  in  the  lifetime  of  H.  without 
iflue,  then  to  H.    By  a  codicil  attefted  by  two  witnefles  only,  he 
gave  his  real^and  perfonal  eftate  to  his  mother  for  life,  and  at  her 
deceafe  to  return  to  his  children.     It  was  contended  that,  although 
the  codicil  did  not  pafs  the  real  eftate,  yet  it  operated  to  exempt 
the  real  eftate  from  the  annuity,  agreeably  to  the  doArine  efta- 
bliOied  in  the  before  ftated  cafes,  that  legacies  duly  charged  on  a 
Ral  eftate  may  be  revoked  by  a  fubfequent  inftrument  not  duly 
attefted.     But  the  Mafter  of  the  Rolls  faid.  That  thefe  cafes  ex« 
tended  only  to  a  general  charge  of  legacies,  and  not  to  gifts  of 
particular  legacies  \  the  cafe  before  him  was  of  a  perfeAly  dif* 
fereat  difpofition,  a  pofitive  charge  of  an  annuity  ifluing  out  of 
the  perfonal  eftate,  UF  fufficient;  if  not,  out  of  the  real:  By  his 
codicil  the  teftator  feemed  to  have  intended  to  give  both  his  real 
and  perfonal  eftate  to  his  mother  for  life*    His  Honor  admitted, 
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that  the  perfonal  was  difcharged  from  any  incumbrances  created 
upon  it  by  the  will ;  he  could  not  read  the  will  {qu.  codicil  ?}  with- 
out the  word  <  reaP  in  it ;  but  the  ftatute  enabled  him,  and  he 
was  bound  to  fay  that,  if  a  man  by  a  will  unarteded  gave  both 
teal  and  perfonal  eftate,  he  nerer  meant  to  give  the  real  at  all ; 
the  codicil  therefore,  afFe£ting  only  the  perfoiul  eftate  and  not 
the  real,  decreed,  that  the  annuity  remained  a  charge  on  the  real 
eftate.     Second  point  in  Buekbridgi  v.  Ingram^  2  Fez,jun»  652. 

7.  Teftator  devifed  real  eftates  to  his  heir  at  law  in  fee,  JuhjeEl 
So  and  chargeable  neverthelefs  with  the  payment  of  all  his  juil  debts, 
funeral  expences,  bonds,  annuities,  **  and  all  the  legacies  herein* 
**  after  mentioned ;  that  is  to  fay  •" — and  then  he  gave  feveral  con- 
fiderable  pecuniary  legacies ;  and  after  enumerating  them  faid, 
••  all  which  debts,  together  with  all  which  legacies ^futtcxdl  expences, 
<<  and  appointments,  I  do  hereby  order  and  dire£t  to  be  paid  by 
**  the  faid  heir  at  law  within  twelve  months  after  my  deccafe  :** 
But  in  cafe  no  heir  at  law  fliould  be  found,  he  then  gave  the  faid 
eftates  to  fP',  L.  in  fee,  fuhjeEl  to  and  chargeable  with  all  the  lega* 
W(fx,  debts,  and  funeral  charges  beforcrmentioned.  He:  afterwards 
gave  other  pecuniary  legacies  generally.  Held,  that  the  real 
eftate  was  charged  only  with  the  legacies  enumerated  under  the 
videlicet^  and  not  with  the  latter  legacies.  Second  point  in  Hone 
V.  Medcraft^   i  Bro,  C,C,  261.     See  Dudley  v.  Ward,  (E)  infra ^ 

fee.  2.  «.  I.  pU  9.  where  a  charge  by  will  on  a  real  eftate,  fuh" 
fequent  to  a  general  dire£tion  that  the  perfonalty  fliould  be  applied 
in  difcharge  of  debts  and  legacies,  was  held  to  afFccl  the  real 
eftate  only* 

8.  After  giving  fome  pecuniary  legacies,  teftator  faid,**  and  Igivc, 
*•  devife,  and  bequeath  to  T,  H,  and  to  his  heirs  for  ever,  whom 
<<  I  hereby  appoint  my  fole  executor,  all  my  goods,  lands^  and 
•*  chattels,  except  what  is  hereinbefore  given**  The  latter  words 
were  held  to  amount  to  a  charge  of  the  legacies  upor\  the  lands. 
Lord  Hardwicke  coniidering  them  the  fame  as  if  the  teftator  had 
given  the  lands  %fubfen  to  what  was  given  b^ifore.  In  Edgell  v. 
liayward,  3  jiti.  253  —  7.  See  Checfemany.  Partridge,  i  Atk,^'^6, 

9.  Teftator,  after  giving  fortie  fpecific  legacies  and  two  pecu- 
niary ones,  one  of  twenty  and  the  other  of  five  guineas,  devifed 
all  his  lands  and  hereditaments  to  his  wife  for  life  ;  remainder  to 
A.  B,  for  life  ;  and  after  her  deceafe  he  devifed  the  fame,  fubjeB 
to  and  chargeable  withfuch  of  his  debts  ^  legacies^  and  funeral  expences, 
as  that  part  of  his  perfonal  eftate  which  was  therein  made  liable  thereto 
ftould  not  reach  to  pay,  to  C.  D.  in  fee ;  he  afterwards  direAed  his 
cxeoutors  to  place  out  at  intereft  the  overplus  of  his  perfonal 
eftate,  after  payment  of  his  debts  and  legacies  aforefaid,  in  truft 
for  his  wife  for  life,  and  then  for  A.  B*  for  life  i  **  and  as  to  the 
•*  faid  overplus  of  my  faid  perfonal  eftates,  after  the  death  of  the 
"  furvivor  of  my  faid  wife  and  A.  B.,  I  difpofe  thereof  \n  manner 
«  following,  via.  I  give,*'  \sfc. ;  «'  alfo  I  give  and  bequeath  to 
^<  M.  500/."  And  he  gave  all  the  refidue  of  the  faid  overplus 
(after  and  liable  to  the  payment  of  the  legacies  thereinbefore 
bequeathed)  to  the  faid  C  D.    The  wife  and  A.  being  both  dead, 
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and  the  perfonal  eftate  proving  deficient,  C.  D.  contended  that 
the  legacy  of  500/.  was  not  to  be  deemed  a  charge  on  the  realty, 
but  merely  as  a  difpofition  of  a  part  of  the  refidue  of  the  per- 
fonalty.  But  Lord  Thurlono  thought,  that  both  the  real  and  the 
perfonal  eftate  were  meant  to  form  one  general  refidue,  which 
Ttfted  in  the  fame  perfon  (C.  D.)  after  the  deaths  of  the  wife  and 
A,  B.  and  that  the  legacies  mud  be  raifed  out  of  the  realty ; 
what  confirmed  that  con(lru£lion  with  him  was,  that  the  firft 
legacies  were  fo  fmall,  that  it  was  impoflfible  to  fuppofe  that  the 
teftator  (hould  think  the  perfonal  edate  would  not  pay  them,  and 
therefore  gave  the  real  eilate  to  fatisfy  them,  and  (hould  not 
make  the  fame  provifion  for  the  larger  ones.  Minor  v.  Wick" 
fteady  3  Bro.  C.  C.  627. 

lo.  **  Firjiy  I  will  and  dire£t  that  all  m^f  legal  debts,  legacies^ 
**  and  funeral  expences  (hall  be  fully  paid  and  difcharged ;  next 
'*  I  give  and  devife,"  isfc.  then  difpofing  of  real  eftaces ;  the 
te(btor  then  gave  feveral  pecuniary  legacies.  The  perfonalty 
proving  deficient  to  pay  the  legacies,  the  queftion  was.  Whether 
they  were  charged  on  the  real  eftate  by  the  introductory  claufe. 
The  Mafter  of  the  Rolls  would  not  admit,  as  had  been  contend- 
ed for  on  behalf  of  the  legatees,  an  analogy  between  debts  and 
legacies  in  this  refpecV,  the  one  being  obligatory  on  the  teftator's 
confctence,  and  therefore  always  to  be  prefumed,  and  the  other 
purely  voluntary ;  the  eftate  contended  to  be  charged  was  fpe- 
ci Really  devifed  ;  and  his  Honor  could  fee  no  reafon  why  pecu- 
niary legatees  flwuld  be  preferred  to  fuch  fpecific  dcvifees }  no- 
thing appeared  in  the  fubfequent  part  of  the  will  which  favoured 
the  conliru£lion  attempted  to  be  put  upon  the  firft  fentence. 
Decree  accordingly.     Kightley  v,  Kightlej^  2  Vez.jun.  328. 

As  to  the  e(re£t  of  the  introdu£lory  words  of  a  will  upon  the 
real  eftate,  fee  further  Devife  (L.  ^)ifec,  2.  n.  i.  poJI. 

(E)  Where  on  the  real  Edate,  and  where  on  the  4^'"^^  ^^v 

perfonal ;  and  on  which  firft. 

Sec.  I.  In  what  Cafes  the  perfonal  Eftate  fliall  be  firft  charged. 

i.T^ESTATRIX  began  her  will  with  dircfting  that  in  cafe  her 

*    perfonal  eftate^  which  ftiould  not  be  thereby  otherwife  dif- 

pofcd  of,  fbouldfnll  (bort  to  pay  her  debts  and  legacies,  then  her  ccpy^ 

bold  lands  in  A.  fbajdjland  charged  with  fuch  deficiency  :  She  then 

gave  feveral  fpecitic  legacies,  and  afterwards  followed  this  claufe: 

''  I  give  unto //.  R,  all  and  fingular  the  houfehold  goods  in  the 

'*  fchedule  hereunto  annexed,  and  by  me  figned,  he  paying  40A 

*'  per  ann.  to  fuch  perfon  and  in  fuch  manner  as  hereinafter 

"  mentioned  :*'  Then  flie  gave  feveral  life  annuities,  amounting 

together  to  40  /.  per  ann.^  to  different  perfons,  and  died  without 

having  annexed  any  fchedule  to  her  will.    Lord  Hardwicke,  after 

holding  the  houfehold  goods  liable  to  the  payment  of  the  annuities 

in  the  hands  of  the  executor^  faid,  the  next  point  was.  Whether, 

if  there  (hould  be  a  deficiency,  it  muft  not  be  made  good  out  of 
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the  general  perfonal  edate :  His  Lordfhip  referred  to  the  (irft  paft 
of  tbe  will)  which  dire£\ed  the  copyhold  lands  to  (land  charged 
vrith  fuch  deficiency  *»  he  obferved,  that  all  the  legacies,  except  a 
month's  wages  to  the  fervants,  and  thefe  annuities,  were  fpecific 
legacies;  that  when  the  teilatrix  mentioned  legacies  in  general, 
(he  meant,  that  all  legacies  which  could  not  find  a  fufficient  fund  out 
of  the  perfonal  efiate  to  hefatisfiedy  fbould  be  thrown  upon  the  copyhold 
iftate  i  he  therefore  directed,  that  if  the  houfehold  goods  (hould 
not  be  fufficient  to  fatisfy  the  annuities,  the  refidue  of  the  per- 
fonal eftate  (hould  be  applied  for  that  purpofe  \  and  if  there  (hould 
.  fiill  be  a  deficiency,  the  fame  (hould  be  made  good  out  of  the 
copyhold  lands.     Hilly.  Wirley^  2  Atk.  605. 

2.  Teftator  defired  his  debts  to  be  paid,  and  then  gave  all  hit 
real  eftate  to  trudees,  and  dire£led  them  to  fell  a  competent  part 
of  the  premifes,  in  the  (irft  place  to  pay  off  all  his  debts  and 
legacies,  and  then  to  reimburfe  tbemfelves,  isfc. ;  and  in  the  mean 
time  till  fuch  fale,  to  apply  the  rents  in  payment  of  his  debts  and 
legacies,  and  afterwards  to  convey  what  (hould  remain  unfold  to 
X.  0.;  and  he  dire£led  that  the  money  ari(ing  by  fuch  i^t  fhould 
he  accounted  perfonal  eftate^  and  gave  all  the  refidue  of  his  perfonal 
eftate,  after  payment  of  his  debts  and  legacies^  to  L.  0. .-  It  was 
determined  on  the  whole  of  this  will,  that  the  perfonal  eftate  was 
not  exempted  from  the  payment  of  the  debts  and  legacies,  but 
ivas  firft  applicable  for  that  purpofe.  Lord  Inchiquin  v.  French^ 
Amb.yx.     Same  v.  (yBrien,  i  Wilf  S2.  S.  C. 

3.  Teftator  willed  and  devifed  that  his  debts  and  legacies  (hould 
be  paid,  and  for  that  purpofe  he  charged  all  his  eftate  with  the 
fame ;  and  that  it  mjght  be  done,  that  his  truftees  therein  named 
fliould  fell  the  eftate,  and  apply  the  money  to  the  payment  of 
debts  and  legacies,  and  fubjecl  to  the  debts  and  legacies,  he  de- 
vifed the  fame  in  ftri£l  fettlement ;  he  then  gave  feveral  pecuniary 
legacies,  and  gave  the  refidue  of  his  perfonal  eftate  to  A.  J?.,  who 
indfted,  that  he  took  it  exonerated  from  the  debts  and  legacies. 
Lord  Ch.  Thurlo%v :  ••  The  perfonal  eftate  is  the  proper  fund ; 
<<  in  order  to  exonerate  it,  it  is  not  fufficient  for  the  teftator  to 
**  charge  the  real,  biit  he  muft  alfo  (hew  that  his. purpofe  is,  that 
<<  the  perfonal  fliould  not  be  applied  ;  but  here  is  not  fufficient 
<<  to  (hew  it ;  therefore  the  perfonal  eftate  muft  be  firft  applied." 
Samwell  v.  JVaie,  i  Bro.  C.  C.  144*  Second  point  in  Bridgman 
▼•  Dow^  3  Atk.  201.  S.  P. 

4.  Teftator  devifed  lands  to  T.  N.  and  J.  M,  for  99  years, 
upon  truft,  to  raife  money  fufficient  to  pay  and  fatisfy  all  the  debts 
he  (hould  owe  at  his  deceafe,  and  all  the  legacies  and  fums  of 
numey  given  by  that  his  will  5  and  fubjed  thereto,  he  devifed  the 
eftate  in  ftri£l  fettlement.  In  a  fubfequent  part  of  the  will,  he 
gave  his  perfonal  eftate  to  the  perfdns  who  would  be  entitled  to 
his  freehold  eftate,  under  the  limitations  of  his  will}  he  then  ap- 
pointed the  faid  7*.  N.  and  J.  M.  his  executors,  and  direOied 
them  to  pay  and  fatisfy  his  funeral  charges,  and  all  his  debts  and 
legacies,  by  fuch  means  as  they  (hould  think  fit ;  and  that  it  fliould 
be  lawful  to  them  to  deduift  and  fatisfy  to  themfelves  out  of  bis 
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furfittal  ifiatif  or  out  of  the  momes  to  be  ratfed  out  ef  the  term  of  99 
^ars^  their  charges  and  expences :  I'he  principal  queftion  was, 
whether  the  perfonal  eftate  was  exonerated  from  the  debts  and 
legacies  ?  The  Lords  Commiilioners  held  it  was.  But  Lord  Chan- 
cellor TburloWf  on  a  rehearing  before  him,  held,  that  the  perfoiial 
eftate  wasfirft  liable :  His  Lord  (hip  relied  much  on  the  claufe  for  the 
reimburfing  the  expences  of  the  truftees ;  how  are  thefe,  he  faid, 
to  be  paid  r  Out  of  the  perfonal  eftate,  or  the  monies  to  be  raifed 
hj  the  term  of  99  years  ?  They  have  authority  to  pay  the  whole 
out  of  the  perfonal  eftate ;  he  has  here  precifely  arranged  the 
eftates  in  the  fame  order  the  law  would  have  done ;  he  has  made 
his  perfonal  eftate  firft  liable^  and  then  the  term.  Ancajier  r. 
Majtr^  I  Bro.  C.  C.  454.  See  Davies  v.  Topp^  Wirde  v.  Clarke^ 
fee*  3.  inf.  pL  3,  4.  and  Foley  v.  Percival^  4  Bro,  C,  C  419. 

$.  Teftator,  having  mortgaged  his  eftates,  devifed  the  fame  to 
A.  B.  for  life,  remainder  over ;  and  then  bequeathed  all  the 
reft  and  refidue  of  his  perfonal  eftate  to  his  next  of  kin.  The 
legatees  inGfted,  that  this  was  a  fpecific  bequeft  to  them  of  the 
refidue,  and  not  liable  to  difcharge  the  mortgage  debt,  and  prayed 
that,  unlefs  the  mortgaged  eftate  were  applied  in  difcharge  of  the* 
debt,  the  next  of  kin,  who  were  intended  to  take  a  bounty^ 
woold  take  nothing.  But  the  Mafter  of  the  Rolls  faid.  The  rule 
of  the  court  was  fettled  ^beyond  a  doubt ;  he  could  not  look 
for  the  conftruAion  to  the  ftate  of  the  refiduary  fund;  and 
he  decreed  the  refidue  to  be  firft  applied.  Philips  v.  Philips^  2  Bro. 
C.  C.  173. 

6.  Teftator,  having  two  eftates  in  mortgage  of  his  own  charg* 
ing,  dire£ted  the  debt  upon  one  of  them  to  be  paid  out  of  hia 
perfonal  eftate,  and  gave  the  refidue  of  his  perfonal  eftate  in  trulk 
for  if.  at  21  ;  but  if  he  {hould  die  under  21,  in  truft  for  ^.  at  2i| 
he  then  gave  all  other  his  mefluages  undifpoled  of,  (which  in* 
eluded  the  fecond  eftate  in  mortgage,)  to  truftees,  in  truft,  if  thej 
(hould  think  fit,  to  fell  fuch  of  them  as  fliould  be  in  mortgage  at 
his  death ;  and  after  payment  of  all  monies  that  (hould  be  due 
on  any  fuch  mortgages,  to  place  out  the  refidue  of  the  purchafe- 
money  on  fecurities  for  the  benefit  of  C.  and  her  children  ;  and 
he  empowered  the  truftees,  if  they  thought  fit,  to  continue  the 
prcmifes  in  mortgage  to  the  then  mortgagee,  or  to  borrow  money 
of  other  perfons  on  mortgage  thereof,  and  the  rents,  in  that  cafe, 
after  payment  of  intereft  to  be  to  the  fame  ufes.  A.  and  B.  both 
died  under  21.  The  queftion  was.  Whether,  in  this  event ^  the 
perfonal  eftate  was  firft  applicable  to  difcharge  the  mortgage  upon 
the  fecond  eftate,  or  that  eftate  paffed  to  the  devifees  cum  onere  / 
Lord  ThurloWf  after  ftating  that  it  was  manifeftly  meant  that  the 
perfonal  eftate  {hould  be  exonerated  from  this  mortgage  for  the 
oenefit  of  the  legatee,  faid,  that  although  the  intent  was  that  the 
kgatte  Qiould  take  the  perfonal  eftate,  exempted  from  the  mort- 
gage debt,  it  did  not  follow  that  the  next  of  kin  (hould  take  it  fo  $ 
the  legatees  being  dead,  it  was  the  fame  thing  as  if  teftator  had^ 
(aid  nothing  in  his  will  about  bis  perfonal  eftate  ;  it  muft  devolve 
io  the  ordimary  way^  af  if  it  ftood  without  any  ezprei&on  of  a 
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defire  to  exempt  the  perfonal  eftate,  and  then  the  perfonal  eftate 
muft  be  applied*     Halew.  Cox^  3  Bro*  C  C  322. 

Sec.  2.  In  what  Cafes  the  real  Eftate  (hall  be  firft  charged. 

The  perfonal  ejlate  may  he  exempted  from  the  payment  of  debts  and 
legacies^  either  by  making  the  real  ejlate  a  fpecijic  fund  for  that  pur^ 
pofe^  or  by  giving  the  perfonal  ejlate  as  a  fpecijic  legacy. 

I.  Where  the  real  Eftate  is  made  a  fpecific  Fund. 

1.  Tcftator  exprefsly  devifed  his  real  eftate  to  truftees,  for  the 
.    payment  of  all  fuch  debts  as  he  (hould  owe,  legacies,  and  funeral 

expences ;  then  followed  fome  fpecific  legacies,  and  then  he  gave 
all  the  refidue  of  his  perfonal  eftate  to  his  executors.  Decreed^ 
on  the  authority  oi  Adams  v.  Meyriek^  (8  Vin.  436.  marginal  note  to 
pL  12.)  that  the  perfonal  eftate  was  exempted  from  the  payment 
of  debts,  i^c,     Bicknell  s.  Page^  2  Atk.  79. 

2.  Teftator  devifed  his  real  eftate  for  payment  of  his  debts  and 
legacies.  He  then  gave  his  only  daughter  3000/.  at  her  age  of 
18  or  marriage,  (over  and  above  12,000/.  which  was  conveyed  to 
her  by  his  marriage  fettlement) ;  and  that  the  truftees  (hould  levj 
and  raife,  by  fale  or  mortgage  of  his  lands,  together  with  his  per~ 
fonal  eftate,  as  much  as  would  pay  the  3000/.  but  that  itfiould  not 
he  raifed  till  1 8  or  marHage^  out  of  the  beforementioned  ejlate  or 
land,  that  it  might  not  be  a  debt  on  his  perfonal  ejlate.  There  were 
three  different  claufcs  befides  in  the  will,  that  concluded  with 
faying,  **  that  his  lands  nvere  devifed  to  pay  his  debts  and  all  his  /f- 
*•  gacies^  in  cafe  his  perfonal  eftate  Jhould  not  be  fufficient^  Lord 
Hardivicke  held,  that  the  perfonal  eftate  was  exempted  from  the 
payment  of  3000  /.  and  that  it  was  a  charge  upon  the  real  eftate 
only.     Phipps  v.  Annejly^  2  Atk,  5  7. 

3.  Teftator,  having  given  his  eftate  generally,  after  payment  of 
debts  and  funeral  expences,  without  mentioning  legacies,  gaye 
legacies  to  each  of  his  four  fifters ;  and  in  the  fame  claufe  added, 
*^  aU  which  legacies  y  1  mean,  Jhall  be  paid  out  of  my  freehold  ejlate  in 
Hr  And,  by  a  fubfequent  claufe,  he  gave  a  power  to  mortgage 
and  charge  the  real  eftate,  for  payment  of  that  money.  Lord 
Hardwicke^^*^  This  is  rot  a  common  charge  on  the  real  eftate  in 
*«  aid  of  the  perfonal ;  but  an  exprefs  incumbrance  on  that  eftate; 
*'  an  exprefs  gift  of  the  legacy  out  of  the  real  eftate,  which 
*'  whenever  done,  the  real  eftate  muft  bear  the  burden,  and 
*<  the  perfonalty  is  not  applicable  in  aid."  Amejbury  v.  Brown, 
I  ^^1^5.482. 

4.  Teftator  devifed  a  manor  to  truftees  in  truft  to  fell,  and  di^ 
refied  the  monies  to  be  raifed  thereby  to  be  paid  in  difcharge  of 
all  his  debts ;  and,  after  payment  thereof,  in  the  firft  place,  to 
inveft  the  refidue,  and  pay  the  intereft  to  his  wife  for  life,  and 
the  principal,  after  her  deceafe,  to  his  nephew ;  and  after  feveral 
fpecific  and  pecuniary  legacies,  he  gave  to  his  wife  all  his  goods 
and  chattels^  and  appointed  her  executrix.  Upon  a  bill  brought 
to  eftablUh  the  will,  and  to  have  the  manor  fold  for  payment  of  the 
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debts,  the  widow  infilled  the  perfonalcy  was  exempted.  Lord 
Ch^DcelioT  at  firft  thought  it  was  not ;  but,  upon  con&dering  the 
calcs,  decreed  that  the  perfonahy  was  exempted  from  the  debts 
>nd  legacies,  but  was  fubjefl  to  the  funeral  expences,  HoUiday  v. 
Bnoman^  l^^6f  cited  in  i  Bro.  C.  C.  145. 

5.  Teilatur  gave  fevcral  fpecific  parts  of  his  perfonal  eftate ;  he 
tlien  gave  part  of  liis  real  eftate  in  ftri£l  fettlement,  and  devifed 
the  remainder  of  his  real  eftate  to  truflees  in  truft  to  fell  for  the 
payment  of  debts ;  and  in  cafe  that  (liould  not  be  fufficient  to  dif- 
ciarge  the  debts,  he  charged  the  deficiency  on  the  devifed  real 
edates.  He  then  gave  the  refidue  of  his  perfonal  eftate,  not  be- 
fore bequeathed,  to  his  wife«  The  court  held,  (he  took  it  wholly 
aenapt  from  the  debts.  Anderfon  v.  Cook^  cited  in  i  Bro.  C.  C  450. 

6.  The  teilator,  by  his  will,  charged  his  whole  eftates  with 
the  paynicnt  of  his  debts,  legacies,  and  funeral  expences ;  and» 
Ibr  that  purpofe,  he  devifed  particular  lands  to  truftees,  in  truft 
to  fell  the  fame,  and  pay  his  debts,  legacies,  and  funeral  expences  ; 
md  he  gave  to  his  wife  all  his  perfonal  eftate  whatfoever,  and 
conftitured  her  fole  executrix.  The  debts  exceeded  the  perfonal 
eftate.  Liord  Batburft  determined  the  perfonal  eftate  to  be  ex- 
empt.    Kynaflon  v.  Kynafion^  i  Bro,  C.  C.  457.  n. 

7.  Teftator  bequeathed  to  Jf^.  100  /.  out  of  hisfreihold  and  copy^ 
hid  eftaU  at  C.  (which  he  had  in  a  former  part  of  his  will 
charged,  together  with  his  perfonal  eftate,  with  his  debts  and  le- 
gacies). It  was  decreed,  that  the  legacy  of  100 /•  (hould  be 
raifed  folely  out  of  the  freehold  and  copyhold  eftate  made  liable 
to  it.     La'wjon  v.  Hudfon^  I  Bro,  C,  C.  58. 

8.  Teftator  direcSled  his  real  eftate  to  be  fold,  and  the  money 
to  arife  by  the  fale  to  be  applied  to  pay  mortgages  and  other 
debts  ;  the  refidue  to  be  added  to  his  perfonal  eftate.  1  he  quef- 
don  was.  Whether  the  real  ftiould  exonerate  the  perfonal  eftate  ? 
Mailer  of  the  RoUs'^*^  The  intention  of  the  teftator  is  here  evi- 
'*  dent  that  it  fliall.  This  is  a  much  ftronger  cafe  than  Meyer  v« 
**  Attcajlcr  {/up'  fee.  I.//.  4.);  the  teftator  has  here  diredled  the 
*<  refidue  to  be  added  to  the  perfonal  eftate ;  but  if  that  fliould 
**  be  firft  applied,  it  would  be  gone.**  And  he  decreed  accord- 
ingly.    WM  v.  Jones^  2  Bro.  C.  C  60. 

LordD.  by  his  will,  after  devifing  feveral  eftates  in  ftrifl;  fettle* 
ncnt,  charged  the  refidue  of  his  real  eflate  with  the  payment  of  all  his 
iAis^  legacies y  and f urns  of  money  y  which  in  that  his  nuill  he  (hould give^ 
kqueathy  or  direct  to  be  paid,  in  cafe  his  perfonal  efiate  Jbould  not  he 
f^cient  to  difcharge  the  fame  ^  which  he  thereby  willed  Jbould  he  firfi 
affiled  for  that  purpofe:  and  fubjedl:  thereto,  he  devifed  all  other 
his  manors^  istc.  in  ftri£t  fettlernent.  And  after  reciting  that, 
bf  his  marriage  fettlement  he  had  agreed  to  fettle  5000/.  as  a 
provilion  for  an  only  younger  child,  he  fubjeBed  and  charged  the 
loft  mentioned  eftate  to  the  payment  as  well  of  the  faid  5000 1.  as  of 
the  further  fum  of  5000/.  to^.  B.  (his  only  younger  child),  to 
makeup  his  portion  10,000/.  to  be  paid  at  25.  And  after pay^* 
Hunt  (fdihts  and  legacies^  he  gave  the  refidue  of  his  perfonal  eftate 
to  his  eldeft  fon.    The  queftion  was>  Whether  the  two  fums  of  ' 
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5000/*  each,  or  cither  of  them»  were  payable  out  of  die  perfonal 
cftate  ?  Lord  Chancellor  Thurlow  held,  that  the  gift  of  both  fums 
waSy  in  its  firft  import,  clearly  a  real  devife,  and  could  not  fall 
on  the  perfonalty.  He  then  adverted  to  the  prior  claufe  relative 
to  Iegacie8»  which,  it  had  been  contended,  on  the  other  fide,  made 
the  portion  payable  out  of  the  perfonalty,  becaufe  thereby  the  re- 
fidoary  fund  was  charged  with  dibts  and  legacies^  or  fums  dirt&ed  to 
ie  paii^  which  latter  words,  it  was  faid,  included  the  fum  in 
queftion.  <<  But,"  continued  his  liordfliip,  *'  by  the  latter  part  of 
^  the  will  he  gives  the  perfonal  eftate,  after  payment  of  Ugaau. 
'<  That  (hews  the  intention  that  the  10,000  /•  (hould  not  be  charged 
^  upon  it.  Can  I  then,  by  an  obfcure  claufe,  throw  a  further 
'*  charge  than  that  of  debts  and  legacies  upon  it/*  Decree  for 
the  eldeft  fon.  Ward  v.  Dudley^  2  Brp,  C:C.  316,— See  Hom  v. 
Medercft^  (D)fiip,fec.  2.  n.  2.  pL  12.  where  a  charge  on  the  realtjf 
of  <<  ail  the  legacies  hereinafter  mentioned,  that  is  to  fay,**  thea 
enumerating  fereral,  was  held  not  to  extend  to  legacies  given  ia 
z  fubfequent  part  of  the  will. 

a*  Where  the  Perfonal  Eftate  is  given  as  a  fpecific  Legacy. 

I*  Teftator  willed,  that  his  eftate  in  L,  or  a  fufficicnt  part 
thereof,  flioutd  be  fold  for  payment  of  his  debts  and  legacies.  He 
then  gave  fome  fpecific  legacies  to  JS.  Af.,  and  appointed  the  faid 
£.  Af.  and  2>.  B.  his  executors*  Some  time  afterwards  teftator 
added  thefe  words  to  his  will :  *<  jfnd  I  give  and  devi/e  to  them  all 
••  mj  perfonal  eftate  not  hereinbefore  devifed^  And  he  executed  his 
will  again,  in  the  prefence  of  three  witnefles.  Lord  Hardwcke 
held,  that  the  perfonal  eftate  was  given  to  tlie  executrixes,  ex-- 
empt  from  th^  payment  of  the  teftator's  debts.  A  ftronger  cir- 
cumftance,  he  obferved,  could  not  be,  than  the  republifhing  the 
will,  and  an  alteration  from  what  it  was  before  *,  fince,  unlefs  it 
were  conftrued  to  be  his  intention  to  exempt  his  perfonal  eftate, 
in  favour  of  his  executrixes,  the  words  were  (ruitlefs,  and  did  no 
more  in  their  favour  than  the  will,  as  it  originally  ftx>od,  could 
have  done.     JValker  v.  Jaclfon^  2  Atk.  624. 

2.  In  Hales.  Cox,  ftated  n.  i.  //.  ^^  fupra^  Lord  Chancellor 
Thurlow^  fpeaking  of  the  queftion  of  exemption  of  the  perfonal 
eftate,  as  between  the  legatees^  had  they  lived,  and  the  devifees  of  the 
tftate  in  mortgage^  faid — «  In  this  cafe  the  teftator  has  been  very 
^  anxious  to  give  no  real  eftate  till  after  payment  of  his  debts ; 
*•  he  proceeds,  that,  if  it  be  more  convenient  for  the  family,** 
(who  were  the  devifees,)  **  the  mortgaged  eftate  (hall  not  be 
«•  fold,  but  other  money ^all  be  borrowed  upon  ttf  to  pay  the  mortgage 
**  debt.  Is  it  poflible,  then,  to  throw  the  debt  upon  the  perfonal 
**  eftate  ?  Can  it  be  fuppofed,  that  he  intended  it  to  be  fold,  and 
^*  that  fo  much  as  is  more  than  the  mortgage- money  fhould 
•'  go  to  the  legatee  ;**  (the  re/idue  only  of  the  purchafc-money 
being  direfled  to  be  fettled,)  <<  or,  that  the  mortgage-money  fhould 
**  be  paid  by  the  perfonal  eftate,  and  the  300 1  which  continues 
**  real|  defccfld  to  the  heir  alt  law  ?  It  would  be  too  much  to  at- 
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^  tribute  this  intention  to  him.  Upon  the  whole  of  the  will  it 
<*  feems  that  he  meant  ^he  perfonal  eftate  ihould  pay  the  other 
<'  mortgage ;  but,  as  to  this,  that  it  (hould4>e  exonerated  for  the 
«  benefit  of  the  legatees.**    In  3  Bro.  C.  C.  324.    See  alfo  n.  i» 

Sec.  3.  Where  Lands  are  devifed,  fubje£^  to  Debts,  and  odier 
Lands  defcend ;  which  (hall  be  firft  reforted  to. 

I.  G.  H.  being  feifed  in  fee  of  an  eftate,  and  having  borrowed 
money  in  1724,  gave  firft  his  bond  for  it,  and  foon  afterwards  a 
mortgage  on  this  eftate.  Iti  1728  he  devifed  this  fee  fimpie  eftate, 
aad  alfo  an  eftate  which  he  held  for  three  lives,  to  his  wife,  and 
appointed  her  fole  executrix.  Afterwards  he  purchared  the  rever- 
fion  of  the  lifehold  eftate,  (which  was  admitted  to  be  a  revoca* 
ttfsapro  iaftto,  and  to  occafion  a  defcent  of  this  eftate  upon  the 
heir).  The  queftion  was,  Whether,  if  the  perfonal  eftate  was 
not  fnfficient  to  pay  the  mortgage,  the  eftate  which  defcended  on 
the  teftator's  heir  fliould  make  up  the  deficiency ;  or  the  widow 
fliould  take  the  devifed  eftate  odm  onere.  Lord  Hardwkke^  at  the 
firft  hearing,  inclined  in  favour  of  the  heir ;  but  afterwards  di« 
fcded  the  real  aflcts  defcended  on  the  heir  to  be  applied  in  pay« 
ment  of  the  mortgage  debts ;  obferving,  that  this  was  a  fpecialty 
debt,  and  that  the  land  was  regarded  only  as  a  pledge  or  fecurity 
m  that  cafe.     Gallon  v.  Hancock^  2AtL  424. 

2.  By  Lord  Hardvncke — "  The  eftate  made  fubje£l  to  a  500 
^  years  term  by  the  will  of  A,  B.  for  the  payment  of  debts,  muft 
'<  firft  be  applied  before  the  creditors  can  come  upon  the  eftate 
''  defcended  on  his  heir  at  law ;  for,  if  a  teftator  has  created  a 
'<  particular  truft  out  of  particular  lands,  and  fubje£l  to  that  truft 
<<  deviled  it  over,  the  devifees  can  take  no  benefit  but  of  the  re- 
<<  mainder,  after  the  whole  burden  is  difcharged  upon  it ;  and  as 
'<  to  that,  the  heir  at  law  ftands  in  a  better  place  than  the  de- 
<<  vifee^  do.  The  next  queftion  is  between  the  devifees  of  the 
*<  real  e  Aate  which  pafles  by  the  codicil,  and  the  heir  at  law  of 
<^  the  teftator ;  undoubtedly,  according  to  the  determination  of 
<<  Gabon  V.  Hancock^  the  aflets  defcendible  on  the  heir  at  law  muft 
«  be  applied  to  the  payment  of  debts  before  the  lands  caa 
^  be  charged,  which  are  fpecifically  devifed."    Powis  v.  Corbet^ 

3.  J,  7'.  being  feifed  in  fee  of  feveral  real  eftates,  fubjefl  to  a 
mortgage  to  P.,  made  his  will,  and  thereby,  as  to  his  worldly 
eftate,  either  real  or  perfonal,  after  payment  of  his  debts  and  fu- 
neial  expences,  he  difpofed  thereof  as  follows.  He  then  gave 
fe?eral  legacies,  and  charged  all  his  real  and  perfonal  eftate  (ex* 
cqit  a  certain  part  of  the  latter)  with  the  payment  of  his  debts 
and  legacies  aforcfaid ;  and,  fubje£l  thereto,  he  devifed  all  his  real 
eftates  in  S.  and  M.  (being  all  the  eftates  he  then  had)  to  feveral 
ufes  in  ftrid  fettlement.  J.  T.  after  making  his  will,  purchafed 
\  freehold  eftate,.  which  on  his  death  defcended  on  his  heirs  at 
law.    Tbi  Mafter  of  the  Rolls  decreed  that,  in  cafe  the  perfonal 
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eilate  (hould  be  mfufficient  to  difcharge  the  teftator'^  debts,  the 
cftate  which  defcended  to  the  heir  at  law  (hould  be  next  applied 
for  that  purpofe ;  and  if  there  (nould  dill  be  a  deficiency,  then 
the  eftate  devifed  (hould  be  reforted  to.  And  this  decree  was, 
upon  an  appeal  to  Lord  Chancellor  Thurlo%v^  confirmed.  Daws 
T.  Topp^  7,  Bro.  C,  C.  259.  /I. 

4.  Teftator,  haying  real  and  perfonal  eftate,  made  his  will, 
dated  5th  May  1757,  and  thereby  dire£ted,  that  all  his  juft  debts 
ihould  be  paid,  and  charged  all  his  eflate^  real  and  perfonal^  with 
the  payment  of  the  fame ;  and  fubjefk  thereto,  he  devifed  all  his 
real  eftate  to  his  wife  in  fee,  and  appointed  her  fole  executrix. 
The  teftator  died  12th  July  1763.  The  widow  proved  the  will, 
entered  upon  the  devifed  premifes,  and  fold  a  part  thereof  for 
payment  of  debts.  At  the  time  of  making  the  will,  the  teftator 
was  feifed  in  fee  of  freehold  and  copyhold  lands  in  the  counties 
of  Tork  and  EJ/ex.  He  afterwards  purchafed  other  lands  in  the 
county  of  Torh^  of  which  he  died  feif<?d,  and  which  defcended 
upon  the  defendant,  his  heir  at  law.  Decreed  at  the  Rolls,  that, 
after  application  of  the  perfonal  fund,  the  defcended  eftate  (hould 
be  applied,  previoufly  to  the  devifed  eftate,  in  fatisfa£iion  of  the 
debts.  The  reporter  adds,  that  the  point  of  priority  does  not  ap- 
pear to  have  been  raifed  by  the  pleadings.  Jf^ade  v.  Gierke^  a  Bro, 
C,C,  261.fr. 

5.  Teftator  gave  to  truftees  all  his  freehold,  copyhold,  and 
leafehold  eftates^  not  thereinafter  particularly  bequeathed,  to- 
gether with  his  ready  money  and  book  debts;  upon  truft  to  col- 
le£t  the  book  debts,  and  to  fell  his  faid  freehold,  copyhold,  and 
leafehold  eftates ;  and  out  of  the  money  arjfing  thereby  to  pay  and 
difcharge  all  his  debts  and  legacies  nvhatfoever  (except  lus  mortgage 
debts  which  were  to  be  paid  by  the  devifees  of  the  eftates  in  mort- 
gage refpe£lively);  and  in  cafe  the  money  fo  to  be  raifed  (hould 
not  be  fufficient  to  difcharge  the  faid  debts  and  legacies,  then  he 
willed,  that  the  deficiency  Jhould  be  charged  on  the  fever al  efiates  theri' 
inafier  bequeathed  to  and  for  the  ufe  of  his  three  fons  and  tnvo  daugh' 
ters  refpeBively^  and  that  one-fifth  part  offuch  deficiency ^  with  interefi 
thereon  at  5  per  cent.  Jhould  be  paid  by  each  of  his  faid  fons  and 
daughters.  He  then  devifed  to  or  in  truft  for  his  five  children 
refpeflively,  five  feveral  freehold  and  leafehold  eftates.  Teftator, 
after  making  his  will,  purchafed  a  fmall  freehold  eftate,  which, 
on  his  death,  defcended  on  his  heir  at  law.  The  queftion  was^ 
Whether  the  defcended  eftates  (hould  be  applied  in  payment  of 
the  debts  and  legacies,  before  the  truft  funds  devifed  for  that 
purpofe,  or  before  the  fpecific  devifees  (hould  be  called  upon  to 
contribute  according  to  the  dire£tions  of  the  will?  Lord  Thur/ow^ 
in  delivering  his  opinion,  faid,  the  rule,  (as  ftated  in  a  note  fur- 
nifhed  him  by  the  Mafter  of  the  Rolls  in  Davies  y.  Topp^  fup.  and 
to  which  he  afTented,)  refpe£ling  the  order  of  afie£ling  aflets 
was,  1  ft.  That  the  general  perfonal  efiate  is  to  be  applied;  2dly,  ^r- 
dinarily  fpeakingi  eftates  devifed  for  the  payment  of  debts  s  3dly,  eftates 
defcended s  4thly,  efiates  fpecifically  devifed.  His  Lord(hip,  however, 
did  not  altogether  approve  of  the  diftinftion  as  fettled,  in  favour  of 
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the  devifce^  between  a  general  and  a  particular  charge ;  (ince,  in  ^ 

both  cafes  an  intention  was  expreffed  of  charging  the  edate  ;  nor 
did  he  find  the  deciiions  uniform  on  this  point.  The  refulc  of  hia 
oonfideration  was,  that  the  queftion  would  be  always  this,  which 
was  the  only  one  that  could  reconcile  all  the  cafes  on  this  head : 
*^  Are  the  ternis  of  the  will  only  a  general  indication  that  the 
**  teftator  means  to  fubje£l  his  property  to  his  debts,  or  does  he 
*<  mean  more,  to  make  a  particular  provifion  for  that  purpofe  ?*' 
The  cafe  of  Devies  v.  Topp^  he  faid,  carried  the  former  idea  a  great 
way.  The  expreflibns  in  the  will  (which  he  ftated)  were  very 
ilrong.  But  the  will,  in  the  cafe  before  him,  went  much  farther. 
His  Lordfliip  would  not  enlarge  on  the  point  of  the  mortgage 
debts;  for  the  teftator  had  provided  for  them  in  fo  diftinft  a 
manner,  that  even  Searle  v*  Eiojy  (D) /up.  fee.  a.  ft,  2. pL  4.  could 
never  touch  the  cafe.  But  the  quellion  arofe  on  the  more  gene- 
ral provifion  for  debts.  There  were  two  proviGons;  the  firft, 
money  and  fome  leafeholds  \  the  next,  a  contribution  from  the 
dcvifees.  The  fuppofed  intention  to^oe  imputed  to  the  teftator 
was,  that  he  meant  to  exempt  Whiteacre  when  he  charged  Black" 
stares  but  this,  it  was  faid,  could  not  be  applicable  to  Greenacre^ 
which  he  had  not  till  afterwards.  The  fallacy,  however,  was, 
that  there  was  no  intention  in  fa£l  either  as  to  Whiteacre  or 
Greenacre^  but  only  as  to  Blackacre^  which  he  charged.  His  Lord«- 
fhip  then  applied  the  rule  of  conftruflion  he  had  before  laid 
down,  to  the  cafe  before  him.  The  teftator,  he  obferved,  di- 
reded  all  the  truft  fund  to  be  converted  into  money,  and  to  be 
applied,  istc.  and  he  gave  ^ I. percent,  intereft  on  the  legacies 
from  his  death,  which  was  beyond  the  courfe  of  the  court,  and  the 
intention  ufually  imputed  to  teftators.  Having  charged  thefe 
eftates  fpecially,  it  was  impoffible,  he  continued,  to  execute  this 
purpofe  without,  by  confequence,  exempting  the  eftate  defcended. 
In  this  view  his  Lordihip  took  it  to  be  confiftent  with  Davies  v. 
Teppf  Poms  V.  Corbet^  and  Ga/ten  v.  Hancock^  to  fay,  that  the 
tmft  fund  (hould  be  firft  applied,  and  that  then  the  devifees 
flioald  contribute  in  fifths,  before  the  eftate  defcended  could  be 
called  upon.     Donfte  v  Levns^  2  Bro.  C.  C.  257. 

Sec  Opioid  (M.  a),y&r.  i.po^,  concerning  the  cafes  which  re- 
late to  the  queftion  of  priority  between  freehold  and  copyhold  ' 
lands,  where  ioth  are  fubje£ted  to  the  payment  of  debts  or  lega* 
cies.    See  alfo  U.  (W.  e),  /ec.  i. 

(£.  2)  Charge.     How  it  fhall  take  efied. 

'T'ESTATOR  dcvifed  lands  to  his  fecond  fon  T.  upon  cwdithn 
*  that  T.  or  bis  heirs  Jbouli  pay  to  his  (the  teftator^s)  Jitc  grand^ 
cbiUren  90/.  and  in  default  of  payment,  there  was  a  clau/e  of  entry 
and  difirefs.  T.  died  in  the  lifetime  of  the  teftator }  and  the 
grandfon  of  the  teftator,  at  his  death,  entered  on  the  lands  as 
heir  at  law^  and  fold  thcra.    It  was  contended^  that  the  payment 
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of  the  legacies  was  only  a  condition  annexed  to  the  eftate  of  71, 
and  that,  not  taking  effedi,  was  void.  But  Lord  Chancellor  Hard^ 
mckf  faid,  it  was  not  a  mere  condition,  bat  a  conditional  limita- 
tion }  there  being  an  exprefs  limitation  over  to  the  legatees  in  cafe 
of  nonpayment,  who  were  to  enter  and  hold  in  the  nature  of 
tenants  by  elegit^  and  thus  the  legacies  were  a  fubfifting  charge  in 
the  hands  of  the  purchafer.  And  his  Lordfliip  put  a  cafe  :  **  A, 
^*  devifed  to  B.  on  condition  to  pay  C  a  fum  of  money,  and  no 
*<  claufe  of  entry  ;  the  legatee,  he  faid,  had  no  lien  on  the  lands^ 
*^  but  the  heir  of  the  teftator  (hould  enter  for  a  breach  of  the 
**  condition  \  and  yet  in  that  court  he  (hould  be  only  a  truftee 
•«  for  the  legatee.'*  W'igg  v.  Wiggy  i  Atk,  382.  The  following 
are  alfo  cafes  of  legal  charges :  Eames  v.  Hancock^  2  Atk*  507. 
Sbirmany.  Collins^  3  Atk*  32a.  Embury  ▼•  Martin^  Amk.  230. 
Tufifiall  V.  Braheftj  Amh.  167.  i  Bro,  C  C.  124*  if.  S,  C» 
Hutibins  y^Foy^  Com*  716.     Hodgfin  v.  Ranvfm^  i  Vex,  47. 

(F)  Apportioned  ;  in  what  Cafes. 
Sec  Apportionment^  ante.    Contribution^  poft. 

(G)  Charge.     When  difcharged. 

Sec.  X.  What  kOi  will  amount  to  a  Difcharge. 

I.  jf  Tenant  in  tail,  with  remainder  to  B.  and  C.  paid  off  % 
-^*  mortgage  debt  of  5800/.  fecured  on  the  eftate  by  a  term, 
but  did  not  procure  an  aiBgnment  of  the  term.  He  afterwards, 
conceiving  he  had  a  power  to  difpofe  of  the  eftate,  by  leafe  and 
releafe  fettled  it  on  his  adminiftrators,  and  died,  without  leaving 
ifiuc  inheritable  under  the  entail.  ^.andC.  claimed  the  eftate  under 
the  remainder  to  them  as  not  barred,  and  claimed  it  difcharged* 
from  the  5800/.  But  Lord  /£7ri/f&M:if  thought,  from  A*^  neither 
exprefsly  making  the  term  attendant  on  the  inheritance,  nor  keep- 
ing the  incumbrance  on  foot  for  the  benefit  of  his  perfonal  eftate, 
that  he  conceived  himfelf  to  have  the  abfolute  ownerihip  of  the 
eftate ;  and  although  he  had  made  ufe  of  fuch  an  imperfe£l  in- 
ftrument  to  difpofe  of  it  as  a  leafe  and  releafe,  yet,  his  Lordfliip 
faid,  the*  court  would  not  decree  to  perfons  claiming  in  contra* 
diAion  to  his  intent,  not  only  a  conveyance  of  the  inheritance, 
but  alfo  of  the  term,  without  making  a  fatisfafiion  to  the  per- 
fonal eftate  of  A.  Kirkman  v.  Smithy  i  Vex.  258.  See  Ame/burj 
v»  BrvwHf  ii.  477. 

a*  Teftator  devifed  his  eftate  to  truftees  to  raife  menev  in  aid 
of  his  perfonalty  to  pay  his  debts,  and  then  to  the  ufe  ot  his  fon 
W.  in  fuch  a  manner,  that  it  was  a  queftion  whether  he  took  an 
eftate -tail  or  for  life  only.  Teftator  died  indebted  to  jL.  by  bond. 
In  17401  JF*  not  being  then  of  age^  the  truftees  mortgaged  the 
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eftate  for  ao^oob/.   to  pay  the  debts,  biit  LS  bond  Wa$  not 
amongft  the  debts  difcharged.     On  28th  March  1746  W.  came 
of  age,  and  on  29th  April  took  up  the  bond  to  Z..,  which,  with 
the  intereft,  amounted  to  1896/.,  and  gave  his  own  bond  for  thaC 
fum.     From  that  time  to  1761  he  paid  the  intereft  to  L.,  and  alfo 
the  intereft  of  the  aoyooo/.,  which  latter  intereft  exceeded  thd 
profTts  of  the  eftate.     In  176T  he  paid  off  his  own  bond  to  Z., 
but  prefcrved  both  bonds  uncancelled  till  his  death  in  1763.  JT^'s 
sdminiftratrix  in  X')']6  claiitied  from  theeftate  the  moiiey  paid  by 
him  in  difcharge  of  the  bond  \  and  this  gare  rife  to  the  qucftion. 
Whether  he  took  an  eftate-tail  or  for  life  only  ?  For,  faid  Lord 
Thuriovf,  it  is  a  general  rule  of  inference,  that  where  a  tenant  iil 
tail  pays  o(F  a  charge,  without  taking  an  affignment,  he^does  it 
Irith  an  intention  to  exonerate  the  eftate  )  but  this  rule  is  capable 
of  being  encountered  by  any  evidence  to  fhew  the  contrary,  as  iti 
Kirkman  T.  Smith  {/up.),  which  ftiews,  that  a  tenant  in  tail  fo  pay^ 
ing  is  inference  only,  and  not  juris  po/tHvi.     A  tenant  for  life  in 
general,  on  the  other  hand,  paying  off  a  charge  without  taking 
«n  affignment,  is  a  creditor  for  the  fum  fo  paid ;  but  the  fmalleft 
demonftration,  that  he  meant  to  pay  it,  will  prevent  his  repre- 
fentative  from  coming  for  the  money.     Here,  his  Lordfliip  ob« 
fenred,  TTl  paid  intereft  beyond  what  the  profits  of  the  eftate 
Would  have  difcharged,  which  was  a  demonftration  that,  though 
tenant  for  life,  he  meant  to  difcharge  the  eftate  ;  and  this  he  did  . 
for  17  years  (during  all  which  time,  as  tenant  for  life,  he  miight 
have  called  for  a  fale)  in  order  to  preferve  the  eftate.     But  it  was 
contended,  in  order  to  bring  the  cafe  within  Kirhrrian  t.  Smithy 
that  Jt^,  did  this  on  the  idea,  that  he  was  tenant  in  tail.     But» 
added  his  Lordfliip,  if  JF.  confidered  himfelf  a$  fuch,  he  wa9 
content  with  the  eftate- taih     He  lived  17  years  without  noticing 
the  claim*     Thirty  years  had  pafled  from  the  time  of  the  mort« 
gage  to  the  filing  the  bill  j  fo  far  was  It  the  fenfe  of  the  family^ 
that   he   meant  to  difcharge  the  incumbrance.      His  Lordihip 
himfelf  thought  that  /F.   took  an  eftate-tail;   but  whether  fa 
or  an  eftate  for  life  only,  that  he  meant  to  exonerate  the  eftate« 
He  difmifled  the  adminiftratrix's  bill^     Jona  v.  Morgan^  i  Br^ 
C.C,  206* 

3.  A.  tenant  in  tail,  fubje£l  to  15,000/.  for  the  portion  of 
B.,  C,  and  JD.,  his  fifters,  fecured  by  a  term  of  99  years  con> 
tnencing  in  1733,  ^^^  reft  rained  from  aliening  by  a£k  of  parlia- 
ment I  but  was  invefted  with  powers  of  leafing  and  jointuring,  at 
in  the  cafe  of  tenant  for  life.  On  the  marriage  of  J.  in  i^42p 
A.  paid  off  her  portion  of  5000/.  with  his  own  money,  and  B* 
teleafed  A.  and  the  truftees,  and  alfo  the  eftate  from  her  portion; 
but  A.  did  Hot  take  any  affignment  of  the  charge.  In  175 1,  by 
deed  reciting  that  he  was  feifed  of  the  freehold,  fubje£fc  to  the 
charge  of  portions,  and  that  he  had  difcharged  B*  in  full,  and 
fome  part  of  jD.*a  fliare,  and  that,  as  none  of  thcfe  fums  were 
taifed  nnder  the  fettlement,  he  had  a  right  to  have  them  raifcd 
for  himfelf,  he«  with  the  concurrence  of  the  truftees,  conveyed 
to  R.  for  40  years  an  adrowfoni  part  of  the  premifes,  in  confider- 
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ation  of  looo  /.  as  part  of  the  portions.  He  afterwards  pM  oft 
the  rcfidue  of  the  portions.  On  A*s  death  in  i  787,  his  pcrfonal 
reprcfcntativc  clnjmed  from  the  edate  14,000/.,  being  the  rcfrdae 
after  dcduftinp;  the  1000/.  of  the  portions  paid  off  by  him.  Lord 
Thurlow  confidered  A.^  in  confc(^ueace  of  his  being  reftraincd 
from  aliening,  in  rhe  fame  fituation  as  a  tenant  for  life;  and  the 
true  ground,  he  fnid,  of  the  inference  in  favour  of  a  tenant  for 
life  paying  off  an  incun^brance  was,  the  fcantinefs  of  his  cftate. 
Viewing  the  circumftances  of  this  cafe,  he  thought  the  inference 
afforded  in  favour  of  the  cftate,  by  the  relcafe  of  1742,  repelled 
by  the  tccital  in  the  deed  of  1751.  The  defendant  too  had 
contended,  that,  on  account  of  the  fliortnefs  of  the  term  for 
railing  the  portions  at  A*%  death,  his  eftate  ought  to  contribute 
towards  paying  the  principal,  otherwife  it  would  entirely  fall  upon 
the  next^akcr.  Lord  Thurlow  admitted  the  inconvenience  ;  but 
faid,  he  could  not  break  through  the  general  rule  on  that  account; 
the  tenant  ^or  life  too  had  borne  his  pare  of  the  burden,  namely, 
the  intereft;  mud  he  then  contribute  towards  difcharging  the 
principal  too  ?  Shrew/bury  y*  Sirew/hury^  3  Bro»  C  C  lao*  I  F^gz» 
jun.  ^27.  S.  C. 

Stt  {P\  fup.  fee.  t. 

.    In  what  cafes  the  acquittance  of  the  trulltes,  who  afterwards 
mifapply  the  truft-money,  (hall  be  a  difcharge  or  not,  fee 
Devife  (S.  d);  Pitr chafer  (E;,  (Fj,  pojl $  and  ButL  note  i. 
f.  \2.  Co.  Litt.  290.  b. 

Se£l.  2.     In  what  Manner  it  (hall  be  difcharged. 

1.  Out  of  the  Rent  and  Profits,  fefr. 

1.  The  cafe  of  Joy  v.  Gilbert^  flated  4  Vin.  474.  pL  20.  is  now 
reported  in  2  Bro.  C  P.  468.  See  Mr.  Cox^s  note  i.  to  this  cafe» 
in  2  P«  Wms.  13.,  and  Mills  v.  Banls^  3  ib.  i.  See  alfo  tit.  For* 
tions{A),  16  Fin.  432,  3. 

2.  Teftator  devifed  part  of  his  lands  to  truftees,  in  truft^  in 
cafe  his  perfonal  eftate  fihould  not  be  fufficient,  to  fell  the  fame 
to  pay  his  debts,  legacies,  and  funeral  expences,  and  alfo  5000/. 
which  it  was  fubje£t  to  for  his  daughter's  portion  ;  and  f\ich  part 
«s  (hould  not  be  fold  he  devifed  to  the  fame  ufes  as  his  manfion- 

.  houfe,  which  he  thereby  devifed,  together  with  all  his  other 
Jands,  to  the  fame  truftees  for  500  years,  in  truft  to  receive  the 
rents  and  profits,  and  apply  fuch  part  as  they  (hould  think  fit  in 
the  education,.  Cs'r.  of  ^.  and  B.  until  they  attained  25  ;  and  for 
raifing  5 000 1. /or  it.* t  portion ^  if  he  ihouki  live  to  that  age,  and  to 
apply  yearly  the  neceifary  fums  for  keeping  the  manfion  in  re- 
pairi  and  lubjed  thereto  to  ^.  in  (iti£i  fettleraent,  remainder 
over.  The  truftees  permitted  A.  to  get  into  po(re(rion  before  25. 
Ob  a  bill^  filed  by  B.  for  his  legacy  of  5000/.,  Lord  Hardwicti 
faid  the  intention  was  dear,  that  the  cooo  A  was  to  be  raifed  out 


6f  the  tents  atid  profits,  and  not  from  a  fale,  utilefs  from  mtt€ 
iieceflity ;  the  directing  the  truftccs  to  pay  yearly  money  for  re-* 
)>airs  was  a  llrong  indication  that  they  (hould  keep  pofleflion  till 
yf,  attained  25.,  they  therefore  had  abufed  their  truft  by  letting 
^.  into  pofleflion ;  he  did  not  thinic  the  direfling  a  grofs  fum  td 
be  raifed,  necefTarily  implied  that  it  fhould  be  raifed  at  once,  and 
for  this  he  cited  Evelyn  v.  Evelyn^  16  Vin.  433.  pU  5.;  and  his 
Lordfhip  dire£led  an  account  of  the  furplus  rents  received  either 
by  the  truHiees  or  by  A.  (for  whofe  receipts  he  held  the  truftees 
anfwerable)  till  A.  attained  25  ;  and  if  fuch  rents  fhould  not  btf 
fiiflBcient,  he  referved  the  conHderation  how  the  furplus  fliould 
be  raifed.     Okeden  v.  Ohdettf  1  Aii,  549. 

3.  Teftator  gave  his  intereft  in  a  brewery  to  his  fon,  and  di« 
teded  him  during  the  term  he  (hould  hold  the  fame,  being  theil 
about  four  years,  to  pay  his  executors  250/.  per  ann.;  he  then 
devifed  to  his  executors  all  the  rents  and  profits  of  all  his  other 
jnefluages,  is^c,  in  truft  therewith,  and  with  the  faid  250/. 
per  ann^  to  raife  and  pay  all  his  debts ;  but  if  his  executora 
-fliould  neglect  or  refufe  to  receive  and  pay  the  250/.,  or  the 
profits  of  the  faid  pi'emifes,  or  (hould  receive  and  not  duly 
apply  them,  then  their  power  to  ceafe ;  and  he  appointed  three 
perfons  his  truftees  to  receive  the  faid  250  /.  per  ann.^  and  the 
profits  of  the  faid  premifes,  for  payment  of  his  debts,  until  the 
fame  and  the  legacies  thereby  bequeathed  to  his  daughter  M» 
ihould  be  fully  raifed  :  and  he  gave  different  eftates  to  his  three 
fons,  but  directed,  that  none  of  them  (hould  enter  into  pofTeffion 

till  his  debts  (hould  be  paid  *,  but  that  when  the  fame  (hould  be  ^ 

Eaid,  and  alfo  tooo/.  to  his  daughter  \^.  which  he  thereby  gave 
er,  then  his  fons  might  enter  and  enjoy  their  eftates,  and  not 
before^  It  appearing  to  be  the  manifeft  intent  of  the  teftator,  that 
the  charges  (hould  be  raifed  wholly  out  of  the  rents  and  profits,  the 
court  of  Chancery  difmifTed  a  bill  filed  by  M.  and  her  hufband 
for  fale  of  the  eftates ;  and  this  difmiflal  was  confirmed  in  Dom. 
Pro^,  on  appeal.     Small  v.  Wing^  3  Bro,  C.  Par,  503. 

4.  Tcftatrix  dire£led  that  her  truftees  (hould,  by  perception  of 
rents  and  profits  y  or  by  leafing  or  mortgaging^  levy  and  raife  the  fums 
and  legacies  by  her  will  made  payable  out  of  the  lands  comprifed 
in  the  term.  Lord  Hardiuicke  was  of  opinion,  that  the  truft  was 
rcftrained  to  a  payment  out  of  the  rents  and  profits  *,  had  it  been^ 
he  faid,  a  truft  of  the  rents  and  profits  ^  the  tefm  miglit  have  been 
fold,  but,  where  there  were  limiting  words  following  rents  and 
profits,  in  a  truft  for  payment  of  debts,  he  did  not  remember 
any  cafe  which  would  authorife  him  to  direct  a  fale.  In  Ridotit 
V.  Plymouthy  2  Ath.  104.    Hall  v.  Cajlor^  ib,  358.  S.  P. 

5.  Teftator  devifed  his  eftate  of  A  to  truftees  to  pay  the  yearly 
rents  and  profits  as  follow  *,  in  difcharge  of  his  wife's  jointure  and 
£fier*8  annuity,  and  in  payment  of  fuch  of  his  debts,  and  the  in- 
tereft thereof^  as  his  perfonal  eftate  (hould  fall  (hort  of  fatisfying, 
and  fubje£l  thereto  to  pay  //•  lodl.  per  ann.^  to  continue  tilL 
after  his  debts  (hould  be  paid  off  by  the  rents  and  profits  \  and 
immediately  after  payment  of  his  debts^  then  200I.  per  anH.  /  and  29 
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to  the  refidue  of  the  rents  and  profits,  to  certain  ofes*   On  a  biD  by 

the  fpecialty  creditors  for  a  fale  of  the  eftate.  Lord  Commiflioner 

Loughborough  admitted  that,  where  a  devife  was  to  pay  the  debts 

§ui  of  the  profits^  it  was  equivalent  to  a  devife  to  fell ;  but  he  took 

it  to  be  the  clear  intereil  of  the  tcftator  in  the  cafe  before  him* 

that  not  an  acre  (hould  be  alienated  for  the  payment  of  his  debts, 

therefore  there  coukl  not  be  a  faie«     Lingard  v.  Derbj^  i  Bro* 

C.C,  311. 

Ntti,  The        tf.  In  the  foregoing  cafe  it  was  infifted,   that  the  will  was 

wwrdi^of  the  within  the  ftatutc  of  fraudulent  dcvifcs,  as  it  defeated  the  power 

•«  That  '    which  the  fpeciaRy  creditors  would  have  had,  without  the  detifcy 

«  where       to  compel  a  fale.     But  Lord  Loughborough  thought,  both  from  the 

«  beerTor^  words  and  conftruQion  of  the  (tatute,  that,  where  there  is  a  dc- 

«<  ihaU  be     vifc  in  any  manner  for  the  payment  of  debts,  it  took  the  cafe  out 

«<  any  limit,  of  the  ftatutc,  and  it  Stood  as  it  would  have  done  before  the 

«<  appoint    ft^^^^c »  ^be  creditors,  he  faid,   can  only  come  in  as  the  will 

•«  mcnt,  de-  dircfts. 

**  vife,  or  difpofidon  of  or  concerning  any  manors^  &c.  for  the  raifing  or  payment  of  any  real  and  juft 
**  debt  or  debts,  the  fame  and  every  of  them  ihall  be  in  full  force ;  and  the  fame  ffianora,G^r.  flull  an4 
"  nay  be  holdea  and  enjoyed, --/or /arJk  eflate  er  inttr^  as  fl>ali  hfo  I'tmted  or  affauntd^  divifid  «r  dij^ 
••  f^^  mtilfKh  dtbt  w  dthtifiatl  he  rmjed,  f>aid,  andjatisfiedr  3  &  4  W.  &  M.  C.  14.  f.  4. 

7*  In  a  fubfequent  cafe,  however,  teftator  made  a  general 
charge  of  debts  upon  his  real  eftate,  exempting  his  perfonalty  ; 
he  then  devifcd  a  particular  eftate  to  truftees  for  the  payment  of 
them,  excepting  his  capital  manfion-houfe.  The  Mafter  fold  the 
whole  eftate,  hot  excepting  the  manfion-houfe,  under  a  decree ; 
and  on  the  title  being  referied  to  the  Mafter,  he  reported  that  a 
good  title  could  not  be  made  to  the  manfion-houfe.  On  an  ez^ 
ccption  to  his  report  the  foregoing  cafe  was  cited  to  (hew,  that  a 
devife  for  payment  of  debts,  though  out  of  rents  and  profits  only, 
took  the  cafe  out  of  the  ftatute  of  fraudulent  devifes.  But  Lord 
Tburlow  faid,  he  was  not  aware  that  a  gift  of  the  eftate  for  the 
payment  of  debts,  in  a  manner  which  would  not  anfwcr  the  pur* 
pole,  was  fuch  a  devife  as  would  take  the  cafe  out  of  the  ftatute  \ 
that,  if  the  Mafter  reported  that  the  debts  could  not  be  paid  by 
the  means  provided  in  the  devife,  he  fliould  order  the  eftate  to 
be  fold,  notwithftandiiig  the  ftatute,  and  fiiould  confider  it  fo 
hx  as  fraudulent.     Hughes  v.  Doulben^  2  Bro.  C.  C.  614* 

%,  By  Sale. 

1.  A  provifo  was  contained  in  a  will,  that  if  teftator's  per« 
fonalty  and  his  houfe  and  lands  at  W*  (hould  not  pay  his  debts, 
then  his  executors  to  raife  the  fame  out  of  his  copyhold  premifes  y 
the  rents  not  being  nearly  fuflicient  to  pay  the  debts,  thefe  words 
were  held  to  give  a  power  to  fell  tlie  copyhold,  in  order  to  fatisfy 
teftator's  intention  of  paying  his  debts.  Bateman  v.  Baieman, 
I  jiti.  421. 

2.  In  a  maniage  fettlement  was  a  provifo  that,  if  the  htt(band 
and  wife  (hould  die  leaving  any  iflue  unprovided  for,  then  tlie 
trufttes  might  cntefi  and  receive  the  rents  and  profits  of  the 
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efUte  until  they  had  recelred  200  /. ;  and  the  premifes  are  after* 
^rards  declared  to  be  chargeable,  and  to  ftand  charged  with  the 
railing  this  fum  for  the  benefit  of  fuch  children  unprovided  for, 
in  fuch  manner  and  proportion  as  the  furvivor  of  the  huA>and  and  1 
wife  fiiould  appoint.  The  qaeftion  was.  Whether  the  200/.  was 
to*  be  confidered  as  a  fum  to  be  raifed  by  receipt  of  the  annual 
rentSy  or  as  a  fum  in  grofs,  by  a  determinate  time.  Lord  Hard-- 
fvich  admitted,  that  the  power  to  enter  and  receive  the  rents 
feemed  to  mean  the  annual  rents ;  though»  in  general,  he  faid, 
tvlert  money  is  direBed  to  be  raifed  by  rents  and  profitSy  unlefs  there 
Moere  other  nvords  to  reftrain  the  meaning  and  confine  it  to  the  receipt 
of  the  rents  as  they  accrued^  the  courts  in  order  to  obtain  the  end 
intended  by  the  party  in  raifing  the  money,  had,  by  a  liberal  con^ 
JlruBion  of  thefe  wordsy  taken  them  to  amount  to  a  devife  in  trujl  to  • 
fell  i  and  as  a  devife  of  the  rents  and  profits  would  at  law  pafs 
the  lands,  the  raifing  by  rents  and  profits  was  the  fame  as  raifiAg 
by  faie.  His  Lordfliip  added,  that  the  fubfequent  words,  by 
which  the  premifes  were  charged,  if  they  flood  alone  would 
warrant  a  fale  or  mortgage  \  the  words  of  the  appointment  too, 
being  in  fuch  manner,  Cs'r.  as  the  furvivor  (hould  appoint,  in- 
cluded not  only  a  power  of  raifing  by  fale  or  mortgage,  but  a 
certain  determinate  time  of  raifing  it,  as,  under  this,  the  ado/* 
might  have  been  made  payable  at  any  time,  as  21  or  marriage: 
and  a  decree  at  the  Rolls  dire£ling  the  money  to  be  raifed  was 
affirmed.     Green  v.  Belchier^  i  Atk,  505. 

3.  Teftator  gave  all  his  real  and  alfo  his  perfonal  eftates  to 
Cruftees,  their  executors,  adminiftrators,  and  afligns,  in  truft  to 
pay  certain  annuities  and  legacies  out  of  the  rents  and  profits  of 
his  perfonal  eftate ;  and  in  cafe  of  want  of  fufficiency  of  perfonal 
eftate,  then  out  of  the  rents  and  profits  of  his  faid  real  eftate  \  and 
as  to  all  the  reft  and  refidue  of  his  faid  real  and  perfonal  eftate, 
after  provifion  made  for  payment  of  the  faid  annuities  and 
l^cies,  he  gave  the  fame  to  certain  ufes.  Lord  Hardwiche  was 
of  opinion,  that  the  real  eftate  might,  under  this  difpoGtion,  be 
fi>ld,  for  feveral  of  the  legacies  were  to  be  paid  within  a  year, 
which  could  not  be  out  of  the  annual  rents  ;  fuch  fale,  he  faid, 
was  direded  by  the  words  <<  rents  and  profits,"  for  whenever  thofe 
words  ftood  alone  without  the  word  "  annual^*  or  "  mortgagei^  or 
f*  Uafingy*  or  fome  words  of  reftri£lion  to  confine  the  fenfe  of 
the  preceding  words  to  annual  profits,  they  were  confidered  as 
including  the  laod  itfelf ;  by  a  devife  of  the  rents  and  profits,  the 
land,  be  added,  will  pafs  at  law.  in  Qibjon  v.  Rogers^  Amb.  95. 
I  ye%.  491.  S.  C.   < 

4.  In  a  later  cafe,  however,  where  teftator  created  a  term  of 
500  years,  with  a  dircd^ion  to  pay  out  of  the  annual  profits  all 
bis  debts ;  then  to  pay  legacies,  and  afterwards  the  term  to  ceafe  ; 
the  court  thought  the  term  ought  to  be  fold.  Rawlins  v.  Bro^ 
fiftrfon^  in  the  Exchequer  1783,  cited  I  Bro,  C\  C  312* 

Sat  %  Fim^jisn.  48 1 .  n.  [a). 

» 
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Whether  the  produce  of  lands,  fubjeftcd  by  y^rlU  to  the  pay- 
ment of  debts,  (hall  be  legal  or  equitahli  alTerSi  fee  Executor^ 
poft  (G,  a.  5),  ksfc.  Sand,  note  i.  in  i  Atk,  420.  Cm^'s 
note  2.  in  2  P.  Wms.  416.     2  i^c/ii.  3V.  of  Eq.  401-2. 

At  what  time  inciimbrances  may  be  difcharged,  fee  Devife 
(R.  c),  and  Portions  (B),  pojl. 

4ViiKr475>  (I)  Good  Of  not,  in  refped  of  the  Pofleffion,  &fr.  or 
Want  of  Poffeffion^  ^r,  in  the  Perfons  charging. 

Sec  Powers  (A,  14),  Jec.  S'P^ft* 

For  more  of  Charge  \n  general  fee  Contribution^  Divife^  Etn 
ecutors^  Grants^  JointenantSf  Mortgage,  Rent,  $tnd  other 
proper  titles. 


c  B  3  Cl)arital)le  Mits. 


mmm 


4Vmer4Tf.  (A)  By  the  Statutc  of  43  Eliz.     What  is  a  Chari^ 

table  Ufe  within  that  Statute. 

I.  'TpESTATOR  dire£ted  his  executors  to  pay  2000/.  to  fuch 
X  of  his  near  eft  relations  as  theyjbould  think  the  great fft  objeffs 
of  rharity  fin  fuch  manner  as  they  (hould  think  fit ;  and  he  deGred 
his  executors  to  take  the  advice  of  his  fifter  in  the  diftribution. 
Lord  Chancellor  Hardwicie^^**^  I  will  not  conftrue  the  intent 
<<  tion  to  extend  further  than  to  the  neareft  relations,  fuch  as 
<<  would  take  under  the  (latute  of  diftributions,  otherwife  it 
*f  would  hp  endlefs  to  find  out  every  body  that  were  relations." 
£dge  V.  Salijbury,  Amb,  70,     I/aac  v.  Defriez,  ib.  595.  S.  P. 

2,  Teftator  directed  a  reverfionary  fum  of  500/*  to  be  equally 
didributed  amongjl  his  mother* s  poor  relations  i  and  he  devifed  his 
real  and  perfonal  edate  to  A.  in  truft  to  fell  and  pay  his  debts, 
and  to  pay  the  overplus  to  ftich  of  his  mother* s  poor  relations  as  A.^ 
his  heirs,  executors,  or  adminiflrators  for  the  time  being,  Jbould, 
think  objeSls  of  charity ;  and  he  made  A»  executor.  Sir  T^t^nias 
ScWfill^^^^  Toe  (jueftioa  is  the  fame  under  both  the  wills  with 
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•*  Tcfpcft  to  the  obje£ls;  the  difference  is,  the  one  gives  a  dif- 
••  crcticnary  power  to  the  executor,  the  other  docs  not;  the 
••  word  *  relations'  is  a  vague  term,  and,  by  feveral  uniform 
••  refolutions,  the  meaning  of  it  has  been  confined  to  thofc  who 
*•  would  take  under  the  ftatute  of  diftributions.  Q^  Whethcf 
•*  the  virord  *  peer*  will  make  any  diflerence  ?  I  am  of  opinion^ 
••  the  true  conftru£tion  of  the  word  is,  fuch  of  my  mother^t 
••  relations  as  are  poor,  and  proper^objefts-,"  and  for  this  he 
cited  three  cafes.  And  the. 50c/.  was  diredied  to  be  diftributed 
amongft  the  poor  relations  of  the  mother,  who  were  obiedts  of 
charity ;  and  the  produce  of  the  real  eftate,  and  the  refidue  of 
the  perfonal,  was  to  be  didhbuted  among  fuch  of  the  poor  re- 
lations of  the  mother,  and  in  fuch  proportions  as  j1.  ihould  think 
fit,  and  for  that  purpofe  he  was  to  lay  a  fcheme  before  the 
Mader.  Brunfden  v.  Wcotredge  1765,  j^mb,  507.  Aittomej^Gemral 
▼.  DoyUjy  4  Vin,  485.  pi,  16.  Bennett  v.  Honeywoad^  Awb.  708. 
S.  P.     In  a  cafe  however  fubfequent  to  the  principal  one, 

3.  Teftator  gave  a  third  part  of  the  refidue  of  his  pcrionalty^to  The  cafe  of 
be  diftributed  amongft  the  moft  necejfttws  cf  his  reiathns  by  the  ^J^q^/' 
father's  and  mother's  fide      On  a  queftion  whether  the  word  j^p,  pi.  3/ 
neceffitous  extended  the  gift  to  relations  not  within  the  ftatute  of  may,  per. 
diftributions.  Lord  Hardwicie  obferved,  that  the  ftatute  formed  ^J'J^*„'rI^ 
the  limit,  where  the  gift  was  to  relations,  unaccompanied  by  with  that  of 
other  words*     The  word  poor  being  added  made  no  difference,  he  Brunidcn  v. 
faid*  There  was  no  diftinguifliing  between  the  degrees  of  poverty;  J^l^^^il'* 
and  therefore  the  court  conftrued  the  will  as  if  the  word  poor  oratieatt* 
were  not  in  it.     Jones  v.  Beal^^  2  Fern.  381*,  (and  ftated  8  Firt.  with  the  ht- 
312,  //.  24.),  which  had  been  cited  for  the  more  remote  kin,  j^'j^^'J-ti, 
was  taken  up,  his  Lordlhip  faid,  by  Lord  Keeper  IVrighty  as  hav-  Bennett  v. 
ing  found  a  finglc  precedent,  and  being  glad  to  lay  hold  of  it ;  *'^"*^*  ''^' 
but  the  cafes  cited  on  the  other  fide  were  uniform  and  clear,  yj^^  *   ^^^ 
Widmore  v.  Woodroffe^   ^ll^y  Amb,  636.  i  Bro»  C\  C*  33.  «.  S.  C\  by  dirtin- 
Scc  Attomej-General  v.  Doylejy  4  Vin.  485.  pi.  16.  fwlfn'tle^' 

inftaoccs  where  a  gift  is  to  poor  re*atio>s  gcncrjlly,*«nd  where  a  dlfcreticnary  p')wer  of  felcfting  the 
object  it  repofed  in  the  executors;  fince,  in  ihc  Urtr  cales,  lie  objeftion  of  uncertainty  in  legard  t9 
the  circamftar^es  of  the  legatee*  is  obvutsd  by  the  leference  to  cbc  cxct;utor*s  judgmea;.  &ce  Guw«r 
V.  Mtinwariog,  2  Vcs.  S9. 

4^  Devi£e,  in  1745,  of  lands  to  be  a  fund  for  a  perpetual  an- 
nuity of  10  /.  to  a  minifter,  to  preach  a  fermon  once  a  year  to  the 
teftator's  memory,  to  keep  his  tomb-ftone  in  repair,  and  the  in- 
fcription  thereon  and  upon  the  ftone  aga^nft  the  wall  legible;  and 
2/.  per  ann.  to  each  of  the  fexton  and  clerk  for  ever ;  with  4  A  per 
mnti.  to  the  mayor  and  corporation  of  St.  Aibans  for  managing  , 
and  keeping  an  account  thereof.  It  was  infifted,  that  thcfe  ufes, 
being  fome  of  them  to  honour  the  teftator's  memory,  and  others 
private  and  perfonal  gifts,  came  not  within  the  reafon  of  chari- 
table ufes,  (fo  as  to  be  void  under  the  ftatute  of  mortmain,) 
though  given  to  poorperfons.  But,  by  Lord  Hardwicie^*^  This 
**  perpetual  annuity  to  the  minifter  is  a  charitable  ufe  ;  which  is 
'«  oot  prevented  by  the  addition  of  the  annual  fermon.    So  are 
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<^  the  other  two  annuities ;  and  the  reft  is  not  only  a  vain  conco» 
<'  mitant  of  the  charitable  bequeft,  but  a  clrcumftance  attending 
<<  the  general  execution  thereof:  and  if  this  conftrudion  were 
<<  not  made»  it  might  elude  the  a£l  of  parliament ;  for  the  reward 
<<  for  doing  thefe  offices  might  be  as  great  as  the  teftator  pleafed. 
**  So  the  gift  to  the  corporation  is  a  reward  ifor  their  fervice,  and 
<*  but  a  circumftance  attending  the  charitable  bequeft  .  and  though 
**  the  keeping  the  accounts  is  not  void,  yet  if  the  charity  on  which 
^'  it  was  to  attend  is  void,  it  muft  be  fo  too.'^  Dordur  v.  Mot-' 
UuXf  I  Faf»  320. 

5.  Lands^were  given  to  pay  eertain  yearly  fums  to  keep  up  an 
organ,  and  for  the  organift,  and  alfo  to  fupport  chorifters,  in  a 
parochical  church.  The  Mafter  of  the  Rolls  eftabliflied  the  cha-r 
rity  as  to  the  organ  and  organjft,  but  refufed  it  as  to  the  cho- 
rifters  \  and  on  appeal  Lord  HardtuUke  affirmed  the  decree.  And 
his  Lordfliip,  whin  the  cafe  was  afterwards  cited  to  him,  faid, 
what  he  went  on  was,  that  it  was  contrary  to  the  conftitution  of 
the  church  of  England  to  have  them  in  parochial  churches ;  and 
that  they  would  be  under  no  rule  of  government,  as  they  were  in 
other  churches ;  and  the  law  would  not  allow  that  they  (hould  be 
under  the  government  of  the  heir  at  law.  Attomiy-Gjtneral  v. 
Oakaver^  1736,  cited  1  Fez,  536. 

6.  Gift  by  will  of  real  and  perfonal  eftate  to  a  college,  under 
the  following  regulations,  xnz.  that  if  there  be  a  fenior  fellow  of 
the  college,  who  was  to  be  a  divine,  of  the  age  of  40,  and  of 
good  repute,  he  to  be  the  pofleflbr  of  all  the  teftator^s  eftate  and 
furniture  at  his  houfe  at  jD.  to  live  in  his  houfe  hofpitably  j  and 
fome-times  give  entertainment  to  the  poor  i  to  diftribute  cordials 
and  drugs  among  them ;  to  give  them  fome  moral  and  pious  books ; 
and  to  give  an  annual  entertainment  to  the  fellows :  if  he  proved 
diifolute,  another  to  be  ele£led.  It  was  contended,  that  this  devife, 
though  to  a  college,  was  not  a  good  charitable  ufe,  it  not  being 
for  the  general  benefit  of  the  college,  nor  for  the  encouragement  ' 
of  learning.  The  pofTeiTor  was  ftill  to  continue  a  fenior  fellow ; 
but,  in  that  college,  refidence  was  required ;  whereas  the.  nature 
of  the  inftitution  in  queftiorv  was,  to  draw  him  from  the  college, 
and  that  principally  for  the  purpofe  of  giving  entertainmentf* 
The  adding  a  tin£lurc  of  charity  (as,  in  this  cafe,  with  refpe£l  to 
the  poor)  merely  to  make  that  good,  which  otherwife  would  be 
void,  would  not  do.  The  court,  it  was  faid,  had  refufed  carry- 
ing into  execution  a  particular  turn  of  mind,  though  it  were  not 
fuperftitious  or  illegal,  but  an  indifferent  ufe,  as  to  feed  fparrows, 
faV.  efpecially  as  that  was  for  ever.  Lord  Hardwicie^  without, 
however,  delivering  his  opinion  upon  the  nature  of  the  trufts  in 
queftion,  obferved,  that  this  was  not  a  devife  for  ;icademical  or 
collegiate  purpofes,  but  only  to  eftabliOi  fomebody  to  live  at  the 
houfe  at  D.  for  ever,  and  to  make  the  eftate  unalienable ;  anfwer- 
ing  no  good  to  the  college  or  the  public,  as  far  as  then  appeared. 
It  was  neceflary  too  to  confider  how  far  the  direAion  for  nxing  a 
Xenior  fellow  in  this  manner  was  confiftent  with  the  con*atutioa 
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o(  the  college,  as  to  refideoce.  And  it  was  referred  to  the  Maf? 
ter  to  inquire  how  far  the  regulations  were  incotififtent  with  the 
college^ftatutes,  and  to  make  other  inquiries  in  the  caufe*  Attor^ 
ney^Gtnerai  v.  Whonvood^  i  Vez»  534. 

7.  Gift  to  certain  officers  of  Qhri/Ps  College^  to  maintain  cer« 
tain  ftudents  there  in  the  fcicnces  of  phyCc  and  divinity,  and  foUr 
ftudents  of  the  law  at  Lincolrfs  Inny  and  alfo  certain  penfioners,  ^ 
viz.  decayed  merchantSi  foldiers,  and  clergymen,  who  ftiould 
re(ide  in  the  donor's  houfe  at  W.  Thefe  were  held  charitable 
ufes  within  the  ftatute  of  Elm.  Cafe  of  Cbri/icburcb  Cc/legip 
Cambridge^   1  Blachfi.  90. 

8.  Augmentations   of   fmall   vicarages  and    curacies  undef 
29  Car.  2.  r.  8.  are  charities.     2  Vez.  426. 

So  alfo  is  a  penfion  for  the  maintenance  of  a  curate.    (H)  inf. 

(A.  2)   What  ^ill  amount  to  the  Creation  of  a 

Charitable  Ufe.     (Suppl.  Sec;) 

.1»  "DT  will  of  I  ft  Augufi  teftator,  after  reciting  that  A.  had  coni» 
^  du£ted  his  affairs  with  great  integrity  for  many  years,  and 
that  B.  had  ferved  him  for  about  20  years  as  his  houfekeeper 
with  great  fidelity,  devifed  to  A.  and  B.  and  their  heirs  all  his 
mefluages,  trV.^  After  teftator's  death  a  paper  writing  figned  by 
bim  was  found,  of  the  yth  of  the  fame  month,  wherein  he  re« 
commended  his  executor  A.  *^  to  affift  jB.,  and  to  fee  the  will  per« 
**  formed  according  to  his  humble  requeft,  and,  according  to  the 
*<  wonted  and  charitable  difpofition  of  the  faiti  A.  towards  all 
*<  men,  to  bring  the  whole  affair  to  its  defired  iffue/'  It  was  ia 
proof  diat  the  teftator  had,  a  little  before  his  death,  given  di- 
refiions  for  the  plan  of  a  public  building ;  and  feveral  witneffes 
were  alfo  examined  to  prove  his  intent  to  leave  his  eftate  for 
building  a  fchool  or  hofpital.  Bill  by  the  heir  to  have  the  devife 
fct  aCde,  as  void  by  the  ftatute  of  mortmain.  The  defendants  in« 
filled  on  the  will  as  an  ahfolute  gift  to  them,  and  that  no  parol 
evidence  of  a  truft  for  a  charitable  purpofe  was  admiilible  by  the 
ftatute  of  frauds.  Lord  Hardwich,  after  ftating  it  to  have  been 
frequently  determined,  that  devifes  to  charities  and  for  charitable 
purpofes  were  within  the  ftatute  of  frauds,  faid,  the  next  con* 
fideration  was,  whether  the  paper  writing  of  the  ptb  of  Augufi 
was  a  fufficient  declaration  of  truft  ?  And  he  thought  it  was  not. 
Had  the  teftator  made  a  feoffment  to  himfelf  and  his  heirSy  that 
paper,  he  faid,  might  have  been  a  good  declaration  of  the  ufe  $ 
but  the  principal  cafe  was  that  of  a  will,  which  pafled  both  the 
legal  and  beneficial  intereft  to  the  devifee :  the  will  was  dated 
J  ft  Auguft^  and  the  paper  9th  Auguft  \  fo  that,  if  the  paper  did 
any  thing,  it  muft  enure  as  a  revocation  of  the  will,  which  it 
could  not  do  for  want  of  a  proper  execution  within  the  ftatute  of 
frauds ;  as  truft  cftates  could  uo  more  pals  by  any  writing  not 

properly 
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properly  executed  within  that  ftatute,  (/.  ^.  according  to  Jei^,  6.n 
in  the  prefence  of  three  or  more  witnelTes,)  than  legal  ones  could* 
Bill  difmiffed.  Adltngton\,Cann^  ^  ^^^'  141.  Highm.  on  Char. 
Uf.  65.  Barn.  Rep.  in  Ch.  130.  S,  C.  See  alfo  Attorney-General 
V.  Spilfetf  ftated  8  Fin.  14^.  pL  32.,  and  now  reported  in  2  Atk. 
148.  and  Barn.  Rep.  in  Ch.  384. 

2.  Devifc  of  lands  to  the  Rev.  A.  B.^  preacher  of  the  meeting« 
houfe  in  £..,  to  hold  during  his  life  only,  on  exprefs  condition 
that  he  (hould,  without  delay,  after  the  teftator's  dcceafe,  fettle 
and  convey  the  fame  to  truftees,  to  take  place  at  his  (A.  B.V)  rf^- 
ceafe^  for  the  ufe  and  fupport  of .  the  preaching  of  the  word  of 
God  at  the  meeting-houfe  of  L.  aforefaid  for  ever ;  and  in  cafe 
fuch  preaching  ihould  be  difcontinued,  then  to  a  charity -fchool. 
After  fevcral  bequefts  came  the  following  claufe  :  **  And  I  fur- 
**  ther  expe£b  that  he  {A.  B.)  will,  v/ith  the  help  of  God, 
**  after  my  deceafe^  without  delay '  fettle  and  forward  every  thing 
*<  in  his  power  to  promote  and  carry  on  the  work  of  God 
*'  at  L.  aforefaid,  both  in  his  iifetime  and  after. his  deceafe; 
*<  and  if  it  {hall  fo  happen  that  I  have  not  left  any  of  the  afore- 
**  faid  legacies  in  a  lawful  manner,  I  give  the  fame  to  A,  B.  and 
•*  C.  D.  in  truft,  to  be  difpofed  of  by  them  at  their  difcretion  for 
*'  ever/*  For  the  heir  at  law  it  was  contended,  that  not  only 
the  limitation  fubfequent  to  A.  BJs  life  eftate,  but  that  edatc 
alfo  was  void  by  the  ftatute  of  mortmain^  as  a  devife  to  a  charitable 
ufe$  the  gift  to  him  being  not  in  his  individual  capacity,  but  in 
his  charaEler  of  preacher  y,  accompanied  with  the  fubfequent  expeS^ 
ation  exprefled  by  the  devifor,  which  amounted  to  a  truft ;  and 
this  conftru£lion»  it  was  argued,  was  fortified  by  the  provifo  at 
the  end  of  the  firft  claufe,  that,  in  cafe  the  preaching  was  dif- 
continued,  the  profits  (hould  be  applied  towards  the  fcho'ol.  But 
the  court  of  5.  R.  {ahfente  AJhhurJl  J.  and  Butler  J.)  held  that, 
although  the  fubfequent  limitation  was  void,  A*%  life  eftate  was 
good;  and  it  was  faid,  the  devife  over,  in  cafe  the  preaching 
ihould  be  difcontinued,  related  only  to  the  limitation  after  A.*% 
death.  Doe  v.  Aldridge^  4  Durnford  and  Enjl^  264.  But,  in  a 
fubfequent  cafe  of  a 

3.  Bequeft  of  600 1,  to  be  laid  out  in  land,  and  the  rents  and 
profits  to  be  applied  to  pay  fortie  fmall  annuities :  all  the  refidue 
to  be  paid  in  equal  moieties,  one  to  teftatrix's  friend  A.  for  his 
life,  and  the  other  to  her  friend  B.  for  his  life ;  and  after  the 
death  of  A.,  one-third  of  the  intercft  or  rents  to  be  paid  to  the 
preacher  for  the  time  being  in  a  chapel  at  C  belonging  to  A.  i 
the  other  two-thirds  to  B.  for  life,  he  and  fuch  preacher  exchang- 
ing upon  the  Lord's-day  alternately,  the  one  at  D.  (a  chapel 
founded  by  teftatrix,)  and  the  other  at  C,  provided  that  A.  and 
B.  (hould  officiate  as  ufual,  if  not,  their  (hares  for  fuch  time  to 
go  to  the  preachers  appointed  in  their  room;  and  after  their 
deaths  the  rents  to  be  paid  for  ever  to  the  preachers  at  C.  and  D. 
There  was  a  provifo  that,  in  cafe  of  £.'s  apoftacy,  he  (hould  have 
no  claim.   A  queftion  was  mstdci  Whether  the  intcrefts  of  A.  and 

£,  could 
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B.  could  be  fcparated  as  perfonal  bounties  from  the  general 
charitable  trufts,  which  were  void  under  the  mortmain  ad ;  and  this. 
Lord  Commiffionerf^ir^faidi  came  to  the  queftion.  Whether  if  a 
plain  difpofition  to  a  charitable  ufe  was  manifeited  by  a  will,  and 
intended  throughout,  but.  that  difpofition  was  alfo  manifeiled 
with  a  certain  degree  of  perfonal  bounty  and  favour  to  particular 
obje£ls,  that  would  take  the  tafe  out  of  the  ftatute  ?  His  Lord« 
Ibip  thought,  if  the  perfonal  bounty  could  not  be  totally  fepa- 
rated  from  the  general  objed,  in  refpe£l  of  which  they  were  to 
have  that  preference,  it  was  not  fufHcient ;  and  accordingly  the 
whole  difpofition  after  the  annuities  was  held  to  be  void.  This  ' 
cafe  was,  indeed,  diilinguiflied  in  its  circumllances  from  Doe  v. 
jlldridge  {pL  2.  fupra)\  but  the  latter,  upon  the  whole,  was  not 
much  relied  upon.     Grieves  v.  Cafe^  i  Vez.jun,  548.  4  Bro*  C.  C« 

67.  s.  a    " 

(B)  Eftabliflied,  though  the  Conveyance  defedlivc. 

I.  'TTESTATOR,  before  the  ftatute  of  mortmain^  gave  all  his 
^  copyhold  lands  whatfocver  and  wherefocvcr,  which  were 
or  ihould  be  purchafed  by  him  thereafter,  to  a  charity ;  he  had 
fome  copyhold  furrendered  to  the  ufe  of  his  will,  and  other  copy- 
hold not  furrendered.  Lord  Hardivicke  held  that  this,  being  a 
devife  to  a  charitable  ufe,  was  good  as  to  the  unfurrendered  copy- 
hold by  way  of  appointment,  by  the  very  ftrong  and  general  * 
words  of  43  £//z.,  which  had  been  held  to  fupply  the  want  of 
fufPering  a  recovery  of  entailed  lands  given  to  a  charity ;  nor  was 
there  a  furrender  wanting  in  this  cafe,  as  in  the  cafe  of  a  devife 
to  a  younger  child,  who  muft  come  into  equity  to  have  it  fup- 
pKed  9  he  therefore  at  once  decreed,  that  the  truftees  (hould  be 
admitted.     Attorney-General  v.  Andrews y  1  Vez,  225. 

2»  But,  where  tedator  devifed  his  cftates  to  feveral  perfons  and  where, 
other  iflue,  in  the  ufual  courfc  of  ftrid  fettlement,  with  the  ^^^^l^ 
ultimate  remainder  to  certain  perfons,  intruft  to  found  a  college,  u  made  for 
and  died  feifed  of,  amongft  other  property,  a  copyhold  eftate,  purpofet 
which  he  had  not  furrendered  to  the  ufe  of  his  will ;  all  the  per-  Jf,^bie  md 
fbns  intitled  under  the  prior  limitations  were  dead  without  iflue.  partly  of  a 
Lord  Camden^  afliftcd  by  Sir  Thomas  Sewell  and  Wi/mot  ].f  was    onwtena. 
of  opinion,  that  the  copyhold  did  not  pafs  j  it  is  true,  his  Lord-  ^e^^jf!^. 
fhip  faid,  the  court  will  fupply  the  want  of  a  furrepder  in  favour  fidon,  at  far 
of  a  charity ;  but  here  were  prior  limitations  to  feveral  perfons,  "'\^"^^** 
and  the  court  muft  either  fupply  the  furrender  in  toto^  or  wait  rity/i,\oi. 
till  the  charity  takes  place,  which  might  have  never  happened,  trary  to 
for  the  preceding  tenant  in  tail  might  have  barred  the  charity.  ^^K^V^*^ 
Third  point  in  Attorney- General  \,  Downing^  Amb.  571.  owybefe- 

patJted,  the  iodividaal  donees  (hall  taketbe  beoefic  iotended  theai,iiotwithftanding  thefaikie  of  thecfaariCf* 
5«e  accordingly  Biaodford  v.  TbackereU,  ft  Vca.  juil  238.  4Bro.  C.  C.  494.  S.  C. 

3.  A  B,  by  deed,  in  1721,  conveyed  his  eftate  to  feoffees  to 
the  ufe  of  himfelf  for  life^  remainder  to  his  foxis  in  tail,  remaindev 

to 


9*.  .    Cj^atftatle  mtg* 

to  eirtain  effiars^  of  ChriJFs  College^  Cambridge^  to  maintain  certais 
ftudents  there  in  the  fciences  of  phjfic  and  divinity,  and  four 
fiudents  of  the  law  at  LincoMs  Inn  /  and  alfo  certain  penfioners, 
viz.  decayed  merchants,  foldiers,  and  clergymen.  One  queftion 
was,  Whether  this  was  a  conveyance  to  charitable  nfcs  under  the 
itatute  of  Elizabeth^  and  therefore  to  be  aided  in  equity  ?  Ptr 
ifw/pf,  Keeper— «  The  conveyance  of  1721  is  admitted  to  be 
•*  defective,  the  ufe  being  limitted  to  certain  cfficers  of  the  cor- 
''  poration,  and  not  to  the  corporate  body,  and  therefore  there 
is  a  want  of  perfons  to  take  in  perpetual  fucceffion ;  the  only 
doubt  is,  whether  the  court  (hould  fupply  this  defe£l,  for  ^thc 
•'  benefit  of  the  charity,  under  the  ftatute  of  EHzabetb  s  and  I 
«*  take  the  uniform  rule  of  this  court  before,  at,  and  after  the 
•*  ftatute  oi  BHzabfth^  to  have  been,  that  where  the  ufes  arc 
•*  charitable,  and.the^«yi«  has  in  bimfelffull po%uir  to  convey^  the 
•*  court  will  aid  a  defedlive  conveyance  to  fuch  ufes ;  thus  the 
*'  devifes  to  corporations  were  void  under  the  ftatute  of  Henry  8., 
*'  yet  they  were  always  confidered  as  good  in  equity  if  given  to 
*'  charitable  ufes  :  there  is  no  doubt  ctA.  JB-'s  power  to  convey, 
**  and  the  ufes  are  truly  charitable  and,  proper  in  themfelves }  I 
**  am  therefore  obliged,  by  the  uniform  courfe  of  precedents,  to 
*'  affift  this  conveyance.**  Cafe  of  ChriJPs  Coliige^  Cambridge^ 
I  Black*  9o» 
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4viner48s.  (c)  Grant  or  Devife  to  Charitable  Ufes.     Good,  in 

refpeft  of  the  Words  of  the  Gift,  and  the  Perfons 
to  whom. 

Sed:.  I.  Where  the  particular  Furpofe  or  Obje£^  is  not  fpecified. 

x.pvEVISE  of  real  eftates,  to  fell  for  payment  of  debts  and  Ie« 
'^  gacies,  and  the  furplus  money  to  be  paid  and  applied  to 
pious  and  charitable  purpofis.  Held,  that  this  was  not  void  for  un- 
certainty, fince  the  crown  could  appoint.  Attorney-General  v, 
Herrick^  jtmb.  712.  Coot  v.  Duckenfield,  7.  AtL  699.  Attomef' 
General  V,  Peacock^  cited  in  Amb.  213-8.  P.  See  alfo  i  Vez.  537. 

2.  Bequeft  of  200/.  to  the  ward  of  Bread-Jlreet^  according  to 

Mr.  ^  his  will.    On  a  bill  by  the  aldermen  and  principal 

inhabitants  of  the  ward,  to  have  the  diredions  of  the  court  for 

the  application  of  this  charity,  Lord  Hardwicke  would  not  admit 

jj^arol  evidence  to  fupply  the  blank ;  but  dire£led  the  plaintifl^  to 

lay  a  fcheme  before  the  Mafter  for  the  application  of  the  200/. 

to  fome  charitable  ufe  for  the  benefit  of  the  faid  ward.    Bayles  v. 

tl!>e  Attomey-Generalf  2  Atk,  239.  3d  edit,  and  Sand.  n.  i.  ib. 

l«  thif  cife       3.  Bequeft  of  ftock  to  the  poor  inhabitants  of  St.  Leonard  Shore* 

a'  k**^  ditdi.    It  was  infifted,  that  this  bequeft  was  void  for  uncertainty. 

thecafe^    Sir  Thomas  Clarke^ however,  held  it  good  \  the  word  inhabitants^ 

the  Au       be  admitted,  bore  a  very  geaeral  fenfe,  and  might  extend  to  every 

GuM  V.    ^7  ^^^^"S  ^  ^^  P^^^  >  ^^^  ^  ^^  ^^^^  °^^  ^  intended  that  the 
^^  '  poor 


CfmrUable  2lfe0^  93 

poor  inhabitants  reliered  by  the  panfli  fliould  benefit  by  this  le<*  Rtnce, 
gacy,  which  would  in  efic£k  be  giving  to  the  rich,  and  not  to  the  ^J^' 
poor,  he  declared  that  the  diftribution  was  to  be  confined  to  the  gacy^J!*** 
poor  inhabitants  of  the  pariQi  not  receiving  alms ;  and  he  ordered  s'ven  to 
a   fchcme  to  be  laid  before  the  Matter  for  fuch  diftribution.  ^h^' 
^ttarney^neral  v.  Clarke^  Amb,  422.^  no  ^l^dTh^ 

the  will  wbtch  difcorcred  what  poor  he  meant ;  but  it  appearing  that  the  teftator  wai  a  French  Rfagee,  the 
court  direaed  the  legacy  to  be  gi?cn  to  the  poor  refugees. 

4.  Teftator,  by  a  codicil,  gave  the  refidue  of  the  money  to  arife 
from  £ile  of  his  real  and  perfbnal  eftate,  in  truft  for  the  aug«» 
mentation  of  the  charitable  colledions  which  fhould  be  thereafter 
made  for  the  benefit  of  the  poor  diflenting  minifters  of  the  gofpel, 
in  any  of  the  counties  in  Englamdy  as  the  major  part  of  his 
truftees  (hould  dired.  Bill  by  the  heir  at  law  and  next  of  kin  to 
let  afide  the  charilftible  bequefts.  It  appeared,  that  there  vere  three 
defcriptions  of  diflenters  in  the  kingdom,  PreJbjterianSy  Independ-^ 
tnts^  and  JlnabapHfts^  all  of  whom  had  funds  for  the  fupport  of 
their  poor  minifters.  The  court  h^ld,  that  the  bequeft  of  the  per«» 
fonalty  was  good,  and  that  it  was  intended  for  all  the  miniftry  in 
general ;  and  diey/brdered  the  money  to  be  paid  to  the  treafurers 
of  the  three  denominations  upon  the  trufts  of  the  codicil.  Waller 
▼•  CiiUif  Amh.  524.  ^ 

5.  Teftator  diredled  his  executors  to  divide  his  perfonal  eftate 
into  three  equal  parts,  and  to  pay  one-third  to  fona  public  charity^ 
This  was  hel^  to  be  good ;  but  the  executors  were  to  difpofe  of 
it  under  the  eye  of  the  court ;  and  therefore  wqre  to  propofe  9 
charity  to  the  Mafter..  Widmor^  v.  the  Governors  of  ^jteen  Antf$ 
Bounty^  I  Bro,  C  C.  13.  n. 

6.  Teftator  bequeathed  a  moiety  of  the  refidue  of  perfonal 
eftate  to  the  Lying-in  Hofpital ;  and  if  there  fliould  be  more  than 
one,  then  to  fach  of  them  as  his  executors  (hould  appoint.  He 
then  appointed  an  executor,  whofe  name  he  afterwards  ftruck 
out,  and  died  without  appointing  any  other,  having  by  his  wilt 
given  a  legacy  to  his  next  of  kin.  Lord  Chancellors  notion  oir 
the  firft  argument  was,  that  in  the  cafe  of  charities,  the  court  de« 
rired  a  great  latitude  of  authority  from  the  extenfive  nature  of 
moft  charities,  becaufe  they  could  not  go  upon  the  fame  ftriA 
rules  which  prevailed  in  private  cafes«  And  he  finally  held,  that 
die  ftriking  out  the  executor^s  name  did  not  render  the  legacy 
▼old ;  but  that  it  fliould  be  referred  to  a  Mafter  to  appoint  to 
which  of  the  Lying-in  Hofpitah  it  fliould  be  paid.  White  v.  Wbiie^ 
1  Bro.  C.  C.  12.  Attorney-General  v.  Smithy  ^752*  Addenda  to 
High,  on  ChaptaUe  Ufei,  39.  S.  P. 

7.  *^  I  give  all  the  reft  of  ny  perfonal  eftate  to  A.  B,  his  exe** 
^  Ctttors  and  adminiftrators,  deliring  him  to  difpofe  of  the  fame 
^*  in  fuch  charities  as  he  thinks  fit,  recommending  poor  clergy^ 
<'  men  with  large  families  and  good  charaAers."  A.  B,  died 
about  nine  years  before  the  teftatrix,  who  had  full  knowledge  o^ 
Jiis  deadly  b^  never  altered  this  bec}ueft«    The  counfel  for  the 

9  next 
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*  next  of  km  diftinguiftied  this  from  the  common  cafe  of  ai  bequeit 

to  charitable  purpofes  generalljry  faying,  that  here  the  teftatrix 
had  given  nothing  to  any  charitable  purpofe,  but  perfonally  to 
the  traftee  to  appoint ;  fince  he  was  not  bound  by  the  teftatrix's 
recommendation  of  poor  clergymen  as  the  obje£^s,  but  left  at 
full  liberty  as  to  the  fpecies  of  charity ;  and  then,  by  his  death 
before  her,  the  legacy  lapfed.  But  Lord  TAurlow^  during  the  ar« 
gumcnt,  obferved  that,  upon  the  queilion  of  recommendatory 
words,  it  was  only,  Whether  it  was  given  to  the  legatee  for  his 
own  ufe,  or  whether  he  was  bound  by  the  recommendatiof^,  and 
not  where  the  legatee  was  clearly  a  truitee  ?  In  delivering  his  final 
opinion,  his  Lordfhip  faid,  that  here  the  gift  was  for  the  purpofe 
of  ere£ting  a  charity ;  therefore  A.  was  at  all  events  a  truftee^ 
and  it  was  the  fame  as  if  teilatrix  had  herfelf  given  it  to  the  cha*- 
rity  fpecified.  The  circumftance  of  his  death  between  the  making 
of  the  will  and  the  death  of  the  teftatrix  muft  not,  he  added,  di- 
teOt  the  conflruftion  of  a  will.  The  court  could  not  refort  t5 
circumftances  of  that  kind,  nor  judge  of  her  intention  at  the 
time  of  the  will  by  what  (he  thought  afterwards*  This  reduced 
it  to  the  common  cafe  of  the  death  of  a  truftee,  which  could  not 
defeat  the  effeft  of  a  legacy.  The  only  queilion  then  was,  Whe- 
ther the  difpoCtion  was  fufliciently  di(lin£l  ?  The  mod  general 
gifts  for  charities  hiid  been  executed.  The  death  of  the  truftee 
made  no  diflTerence.  Suppofe,  he  added,  there  was  no  gift,  but 
only  a  power  to  the  executor  to  dtfpofe  to  fuch  and  fuch  cha- 
rities i  there  the  charities  would  furvive.  But,  in  the  principal 
cafe,  it  was  much  ftronger,  becaufe  the  teftatrix  had  recom* 
mended  a  particular  kind  of  charity.  And  it  was  referred  to  the 
Mafter  to  fettle  a  plan,  having  particular  regar<^  to  that  recom- 
mendation. Moggridge  y*  Thackwell^  i  Vez,  jun.  464.  3  Bro, 
C.  C.  5 1 7.  S.  C.  Firft  point  in  AttomtyGtneral  v.  Dcnvningj  Amb, 
550,     Attorney-General  v.  Gleg^  i  Atk.  356.  S.  P. 

Seft.  2.  Where  the  Objefts  are  not  in  ejje. 

X*  Teftator  charged  lands  with  iq1.  per  ann,  for  the  mainte* 
nance  of  a  fchoolmafter,  payable  half-yearly  \  there  was  an  in* 
terval  of  fix  years,  during  which  there  was  no  fchoolmafter  ;  the 
owner  of  the  land  obje£led  to  paying  the  annuity  for  this  period, 
becaufe  the  teftator  gave  it  only  whilft  there  was  an  a£^ual  fchool- 
mafter, and  the  vacancy  was  not  owing  to  any  fault  of  the  land- 
owner. But  Lord  Hardwicke  compared  it  to  the  cafe  of  a  charity 
for  the  maintenance  of  a  fele£l  number  of  alms-people,  where, 
notwithftanding  there  were  not  perfons  in  a  pari(h  fufiicient  to 
anfwer  the  defcription  of  the  charity,  yet  the  land  charged  witb 
the  payment  was  not  difcharged  during  that  time ;  but  the  gift 
fliould  accumulate  and  be  applied  in  increafc  oJF  the  charity. 
Aylet  v.  jDmU,  2  Att.  238. 
Note;  In  2.  Devife  to  feveral  perfons  and  their  iflue  fuccefiively  in  &n3t 
GMwafT.     fcttlement,  remainder  to  truftces  to  puichafe,  with  the  rents  and 

profits^ 


profits,  the  inheritance  of  feme  piece  of  ground  in  Cambridge  Blfliop  of 
proper  for  crefting  a  college,  to  be  called  Downing  College^  and  ^.ned^'l 
a  charter  to  be  obtained  for  incorporating  the  fame.     The  devifees  inf.  it  \% 
being  all  dead  without  iffue,  and  an  information  being  filed  to  fi»id,that 
have  the  truft  performed,  one  of  the  objeflions  to  it  was,  that  jj!f/tbr^a** 
this  was  a  devifc  to  a  corporation  not  in  ejfe^  and  the  exidence  of  long  time 
which  muft  depend  upon  the  will  of  the  crown  whether  it  would  withhoiden. 
grant  a  licence  or  not ;  and  that  ever  fince  7  fa*  8  ff^.  3.,  which  ^"g^  '^I"^^ 
authorifed  the  crown  to  grant  licences  to  aliens  in  mortmain,  ic  498.  itap- 
had  been   ufual  to  obtain  a  licence  before  alienation •     On  the  F"^»  **' 
other  fide  it  was  faid  to  be  fufficient  to  fupport  the  devife ;  that  Ltnted  *in 
the  endowment  was  in  potentid.     After  feveral  hearings  before  1789.   Sc€ 
Lord  Chancellor  Northington  and  Lord  Chancellor  Camden^  the  Harg.  note 
latter  (affiacd  by  the  Mader  of  tfce  Rolls  and  the  Lord  Chief  [i^^^;., 
Juftice  of  C.  B,f  who  concurred  with  him  in  opinion,)  held,  that  on  licences 
the  truft  of  the  charity  ought  to  be  carried  into  execution,  in  to»^cnc«a 
cafe  the  crown  would  grant  a  charter  of  incorporation,  and  a  a,,^  the  wic 
licence  to  take  the  eftate  in  mortmain  ;  and  his  Lordfliip  thought  ofMifuU 
that  the  heirs  at  law  of  the  tcftator,   being  of  his  blood  and  <'^«'«« 
kindred,  ought  to  have  the  condu£^  of  the  charity.     Attcrney-Ge^ 
furai  V.  Downing^  J7^9»    ^ff^t,  550.  571.     Highm,  on  Char,  Uf. 
134.  S.  C. 

3.  Tcftator  bequeathed  looo/.  '^  per  cents,  for  the  purpofc  of 
eftaUiftiing  a  bifliop  in  his  majefty's  dominions  in  America  \  and 
he  alfo  gave  1000/.  for  repairing  parfonage-houfes,  and  ordered^ 
that  if  any  charity  to  which  he  had  given  a  legacy  (hould  no 
longer  fubfift,  fuch  legacy  (hould  fall  into  the  rcfidue.  It  was 
objeded  that,  there  being  no  bifhop  in  America^  nor  the  lead 
likelihood  of  there  ever  being  one,  this  was  a  void  legacy,  and 
fell  into  the  refidue.  But  Lord  Chancellor  faid.  The  money  muft 
remain  in  court  till  it  fliould  be  feen  whether  any  fuch  appoint- 
ment (hould  take  place.  The  cafe  of  Downing  College  [pL  i^fyp*) 
was  ftronger  than  this  \  it  was  to  build  at  a  diftant  time,  and 
could  not  be  fo  without  the  king's  licence,  which  was  long  with- 
holdcn ;  yet  Lord  Camden  retained  the  devifed  eftate  in  the  hands 
of  the  court.  AttomeyGeneral  v.  Bijhop  ofChefter^  i  Bro,  C  C.  444* 

4*  In  Attorney-General  r.  Oglander,  3  Bro.  C.  C.  166.  Lord 
Chancellor  faid-  that,  although  where  a  charity  is  fo  given  that 
there  can  be  no  obje£ls  of  it,  the  court  will  order  a  different 
fcheme  to  be  laid  before  it ;  yet,  U  the  obje&s  may  exift,  though 
they  do  not  at  prefent,  as  widows,  though  no  widows  are  at  pre- 
fent  among  the  number,  it  will  not. 

Se£l.  3.  In  refpe£b  of  the  Lawfulnefs  of  the  Objedl. 

I.  A.  B.  a  Jewy  appropriated  a  fumof  money  for  the  eftablifli- 
tnent  of  an  aflembly  for  reading  their  holy  law  for  ever.  This 
was  held  illegal,  as  againft  the  propagation  of  the  Chri/Han  reli- 
giofu   Da  CoJIa  t.  Da  Pas^  Amb.  %%Z*  Stated  alfo  (D),  inf.  fee.  i. 

a.  Dci'ifc 


96  ^  tfmitahle  (Otfel. 

'  2.  Devife  before  the  mortmain  z6t  to  one  in  fee,  ciiai^ble 
with  an  annuity  of  lo/.  which  the  teftator  gave  to  th^  minifter 
belonging  to  the  meeting-hoofe  at  JIf. ;  but  if  the  faid  houfe  at 
M.  (hould  not  be  ufed  as  a  meeting-houfe  after  teftator^s  deceafe^ 
then  to  the  minifter  of  any  other  place  the  proteftant  diffenters 
called  Baptifts  (hould  meet  in  within  the  parifli  of  if.  It  was 
£iid  that  this  charityi  being  in  fupport  of  diflentera  from  the  efta- 
bliihed  church,  was  illegal.  On  behalf  of  the  charity^  amongit 
other  cafesi  Atlornej-Genend  \.  Andrews^  ftated  (B),  fup.  pL  i. 
was  cited,  as  a  devife  of  copyhold  for  the  benefit  of  ^ukers^  and 
held  goody  though  no  furrender.  Sir  J.  Strange  at  the  RoUs^ 
obferved,  that  the  Baptifts  were  perfons  whom  the  legiflature  had 
thought  proper  fo  far  to  countenance  as  a  denomination  of  Chrif- 
tians  as  to  extend  the  toleration  to  them,  ftanding  on  the  fame 
footing  as  ^uakers^  in  whofe  cafe  the  court  had  eftabliflied  a  pro- 
TiGon.  And  he  decreed,  upon  the  authorities,  in  favour  of  the 
charity*  Second  point  in  Attorney^General  v.  Cock,  2  Fez*  2734 
Waller  v.  ChiUsy  ftated  ^r.  i .  pi.  t^.fup.  S.  C 

3*  Devife  of  nine  houfesin  P.,  eight  to  eight  poor  people  that 

bad  paid  moft  and  longeft  to  the  poor-books  in  the  pariih  of  O.  and 

the  corner-houfe  (the  ninth),  to  repair  them  ;  and  teftatrix  gave 

{^i^^skM'    the  dividends  of  800/.  ^  per  cents,  to  the  eight  houfes  for  ever  (a) 

^?|j' ^.     to  each  houfe  the  4'-  a-year  for  ever,  as  the  bank  paid  the  divi- 

vcpi3.it    dend.    The  gift  of  the  houfes  being  void  under  theftatuteof 

H<aid,<«f*  mortmain^  it  was  held,  that  the  gift  of  the  ftock  wasfo  attached 

«•  ^Smr      ^^  it  as  to  be  void  alfo  ;  nor  would  the  court  change  the  ufes. 

AttomeyGeneral  v.  Goulding^  2  Bro.  C.  &  428.  Same  v.  ftntkchurch^ 

3  Vezjun*  f  4  X  *  S»  P  *  See  fame  v.  Hutchinfon^  i  Bro.  C.  C.  444.  n. 

What  will  be  the  tthOt  of  a  difpofition  to  charitable  porpofes, 
intermixed  with  a  gift  of  a  private  nature,  fee  (fi)^Jiip'pi  2. 
and  fide-note. 

See  Mortmain^  infm 

(D)  Altcted. 

Sec,  1*  Where  the  Objedl  is  unlawful. 

I  •  Where  unlawful  at  the  Time  rf  the  Gift* 

l.TPESTATOR,  a  Jew^  eftabliflied  a  fund  of  1200/.  to  be  ap^ 
*  propriated  in  order  to  apply  the  revenue  towards  eftabliOi- 
Ing  a  JeftAa  or  aflembly  for  reading  the  law,  and  inftruAing  the 
t>eople  in  the  Je%vi/b  religion.  The  queftion  was,  Whether  the 
-  fum  fliould  belong  to  the  n^xt  of  kin,  or  was  a  charity  for  the 
crown  to  difpofe  of  ?  A  diftinftion  was  taken  by  Lord  Hati^ 
vacke^  that  where  the  devife  was  to  a  charitable  ufe,  and  made 
void  bf  ftatutci  or  to  a  charity  and  made  void  by  ftatutc  of  pian^ 
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mmn^  diere  it  Ihotild  beIon|^  to  the  heir  at  hW  tit  netf  o^ 
kin ;  bat  where  it  was  in  iifelf  a  charity ;  but  the  mode  in  which 
it  was  to  be  difpofed  of  was  fuch»  ihat  by  the  law  of  England  it 
could  not  take  tffcdt^  a^  in  the  cafe  before  him,  it  promoting  a 
religion  contHry  to  the  eftabliihed  one,  there  the  crown,  by  fign- 
manual  direded  to  the  Attorney-General,  might  give  orders  in 
what  charitable  tnann«r  it  fliould  be  difpofed.  De  Cofla  r.  DePas^ 
1754,  Awh.  228.  Hue — ^The  reporter  adds,  that  he  was  after- 
wards informed,  that  looo/.  of  the  money  was  dire£led  by  figti 
manual  to  be  difpofed  of  to  the  Foundling  Hofpital. 

2*  At  the  death  of  J.  B.  teftatrix  gave  her  nine  houfes  in  J^i 
eight  to  eight  poor  people  that  had  paid  moft  and  longeft  to  the 
poer^s  books  in  Si,  Mary  Overburf%  parifh,  as  the  books  fhoUld 
prove,  and  the  corner  houfe  (the  ninth)  to  repair  them  -,  and  (he 
gave  the  dividends  of  800/.  ^per  cents,  at  the  death  of  J.  B.  td 
the  eight  houfes  for  ever  (a)  to  each  houfe  the  4  /.  every  year  for  {a)  in  M^ 
ever,  as  the  bank  paid  the  dividend.    The  devife  of  the  houfes  ^^yp*% 
being  dearly  void  under  the  ftatute  of  mortmain^  it  was  infifted,  cha.'uMI 
that  the  gift  of  the  800  /•  ftock  was  attached  to  it,  and  fo  void  is  uid  «  » 
alfo.     Mr.  J.  Bul/er^'*  The  queftion  is.  Whether  the  gift  of  ;;  ;^^;^ 
"  the  800  /•  can  be  fopported  ?  For  this  purpofe  it  is  argued  not 
*•  to  be  within  the  ftatute.    With  refped  to  the  houfes,  the  gift 
**  of  them  is  void ;  then,  if  the  gift  of  the  800/.  cannot  be  ap* 
'*  plied  according  to  her  difpofition,  another  queftion  arifes, 
•*  Whether  the  court  is  to  apply  it  to  fome  other  matter  tyufdem 

generii.   The  court  has  certainly  thought  it  could  vary  the  ufe ; 

but  the  rule  may  be  drawn  from  the  cafes,  that  wherever  the 

court  had  dire£ted  the  fum  given  to  be  applied  to  a  difFercAt 
**  ufe,  there  has  been  proper  ground  for  the  court  to  fay,  that 
<*  the  ufe  to  which  it  has  been  applied  is  confiftent  with  the  ufe 
^  declared  in  the  will;  but  there  have  been  fubfequent  cafes^ 
••  which  have  varied  the  rule :  where,  according  to  the  intention 
^*  of  the  teftatrix,  the  applying  the  fond  otherwife  than  to  the 
**  perfons  inhabiting  the  houfes  would  be  contrary  to  that  intent 
^  tion,  the  inhabitants  of  the  houfes  being  the  principal  objcfts 
<«  of  bounty^  if  they  cannot  be  fupported,  it  is  not  to  be  givetl 
'<  to  the  poor  in  general.''  Bill  to  eftablilh  the  charity  difmiiied. 
dticmej-Gimral  and  others  v*  GauUingf  2  Bro.  C*  C4 428.  See  S.  P.' 
in  Durmsr  v.  Motteux^  I  Ve%.  322.  See  alfo  Attorney-General  y, 
Hutcbinfon^  I  Bro.  C,  C  444,  n. 

3.  Devife  of  four  tenements  in  the  parifli  of  A,  to  the  chureh« 
Wardens  and  veftrymen  of  the  faid  parifh,  «*  in  truft  for  fuch  poof 
«  men  of  that  parifti  as  they  ihotild  think  fit:**  if  any  of  the  de-» 
feendants  of  J.  fhould  apply,  teftator  deCred  they  might  be 
preferred.  <•  And  as  I  intend  rticfc  four  houfes  to  be  in  the  man- 
•*  ner  and  cuftom  of  alms-houfes  for  men  and  thek  wives,  I  give 
**  and  bequeath  to  the  churchwardens  and  veftrymen  of  A,  aooa/. 
•«  j^pet  cents,  to  difpofe  of  the  inteteft  in  the  foHowlng  manner, 
•*  vn.  to  give  to  each  of  the  four  perfons  that  they  allow  or  per« 
*•  mit  to  inhabit  the  four  houfes  13  /.  per  ann.  or  5  /.  a- week,  ta 
«  be  paid  weekly,  monthly,  or  at  ibeir  difcrciion,  that  is  for  a 
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*'  man  and  hU  iifife  :  if  One  of  them  die,  the  fingle  one  to  hsve 
««  3  /.  6</.  a  week."  The'qucilion  was.  Whether  the  gift  of  the 
•  2000/.  was  fo  attached  to  the  gift  of  the  alms-houfes,  which  was 
void  Under  the  (latute  of  mortmain,  that  it  mail  fail  with  it,  or 
whether  it  might  be  carried  into  effcCt  cypres  ?  With  regardi  to 
the  principles  upon  which  the  court  of  Chancery  had  adminiftered 
charities,  where  the  fame  couM  not  be  carried  literally  into  efied, 
Sir  R,  P.  Arden^  at  the  Rolls,  referred  and  adhered  to  thofe 
which  he  had  laid  down  in  the  Ationiey-Getteral  v.  BouUbee  (ftated 
fee.  3.  pL  2.  inf,).  The  dcftrine  of  cypres^  however  wildly  and 
ea^travagantly  it  had  been  a&ed  upon  in  former  cafes,  was  by  late 
decifions,  particularly  fince  the  ilatute  of  mortmain,  administered 
in  this  way.  The  court  would  not  adminiiler  a  charity  in  a 
dtflerent  way  from  that  pointed  out,  unlefs  they  faw  that,  though 
it  would  not  be  literally  executed,  another  mode  might  be  adopted 
by  which  it  might  be  carried  into  e(fe£l,  without  infringing  on 
the  rules  of  law ;  and  his  Honor  referred  to  the  decifions  to  this 
{*)  See  eflfedl  on  the.  mortmain  a£t  {a).  He  then  continued  thus :  ^*  It  re- 
Mvrtmmn^  <c  mains  to  apply  thefe  principles  to  fee,  whether  there  is  any  in- 
<<  tenticn  to  give  this  fund  to  the  general  purpofe  of  providing 
<*  for  poor  men  and  women,  independent  of  the  alms-houfes,  or 
«  whether  an  endowment  only  is  propofed  by  .the  appropriation 
<f  of  part  of  the  intereft  to  that.  In  that  view  it  mud  be  admitted, 
•*  that  it  mud  fail.  The  Attorney^  General  v.  Goulding,  (pL  %.fup.) 
«  is  almoll  precifely  in  point.  I  believe  I  may  have  intimated  a  doubt 
**  upon  that  cafe.  I  thought  it  a  more  rigid  confiruHion  of  the  rules  of  the 
^*  court  upon  charitable  bequeftsy  than  in  prior  cafes  had  been  adopted, 
*'  Upon  conftderation  I  agree  that  it  is  right :  but  I  do  not  agree 
<<  with  what  Mr.  J.  Buller  is  ilated  to  have  faid,  that  the  rule  of 
<*  the  court  to  execute  the  charitable  purpofe  in  another  way  had 
<*  been  varied.  I  perfectly  agree  with  the  rule  laid  down ;  but  I 
<<  deny  that  it  has  been  varied  \  nor  was  it  neceffary  to  fupport 
*<  that  deciHon  that  it  (hould  be  varied  \  for  the  ground  of  it,  ap- 
*<  pearing  in  the  report,  is,  that  applying  the  charity  to  any  other 
*<  objed  would  be  contrary  to  the  intention.  ^Fhe  decifion  of 
*\  the  cafe  does  not  prove  any  variation  of  the  rule  laid  down. 
*y  I  am  very  deHrous  that  the  principles  upon  which  I  decide  this 
*'  cafe,  and  concur  in  the  Attorney -General  v.  Goulding,  (hould  be 
^\  known.  It  is  faid,  an  intention  to  give  this  proviCon  to  any 
**  poor  men  and  women  may  be  colledled.  If  I  could  collet 
^\  that  intention,  I  would  execute  it ;  bat  I  cannot :  the  intention 
^*  was  to  make  an  endowment  of  alms-houfes  \  there  was  no 
*f  general  intention  beyond  that ;  and  therefore  the  bequeft,  fo 
<<  far  as  it  concerns  thofe  alms-houfes,  mud  fail  with  the  obje£fc 
<<  to  which  it  was  attached/*  Attorney-General  v.  Jfhitchurchp 
3  Viz»jun.  141. 

a.  Where  it  afitrwards  becomes  unlawful. 

I.  Teftator, before  the  mortmain  aft,  devifedhis  real  and  perfonal 
cltate,  (with  certain  exceptions,)  for  thefe  ^fes  :  to  pay  every  one 
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of  fix  fcholars  to/,  a-year.     He  then  devdfed  and  bequeathed  the 
fame,  (not  faying  to  whom,)  to  purchafe  advowfons,  to  be  pre- 
fented  to  by  Je/us  College ;  and  he  then  appointed  truftees.     The 
college  having  purchafed  as  many  advowfons  as  by  the  mortmain 
ikSty  which  was  paffed  afterwards,  they  could,  filed  an  informa- 
tion againft  the  heirs  at  law  for  a  conveyance,  (purfuant  to  m 
prior  decree  in  17 17  for  that  purpofcj)  and  to  have  the  rents  laid 
out  for  the  benefit  of  the  college,  as  the  court  fliould  think  fit.    It 
was  argued  for  the  heirs,  that  they  had  a  title  to  the  furplus  rents; 
and  this  was  reded  particularly  upon  what  Lord  Coke  fays,  as  to 
the  heir  of  the  founder  taking  on  the  failure  of  a  monaflitry.   The 
decree  was,  that  the  adult  heirs,  fliould  convey  to  fuch  perfons  as 
the  then  truftee  fhould  appoint ;  the  minor  heirs  tojoin,  having  a 
day  given  them  to  fliew  caufe ;  and  that  the  college  Jbould  lay  a  plan 
before  the  Mafter.    So  that,  adds  the  reporter,  the  decree  was 
complete  againft  the  heir  at  law.  Attortiey-General  v.  Hoare^  1783, 
cited  I  Bra.  C.  C  495.     But,  in  a  fubfequent  cafe, 
-    2.  Teftator,  in  1714}  gave  his  manor  of  ^.  and  all  other  his 
lands,  C5V.  in  Torkjhire^  to  truftees,  to  pay  thereout  yearly  600  /• 
for  the  maintenance  of  two  medical  perfons,  to  be  chofen  as  tra* 
veiling  fellows ;  and  the  yearly  overplus  of  the  rents  to  be  paid 
for  ever  to  Univerfitj  College^  Oxon,  for  the  buying  of  perpetual 
advowfons  for  the  members  of  the  faid  college.     And  he  defired 
that  his  Tork/bire  eftate  ihould  be  conveyed  and  fettled  on  the 
mafter  and  fellows  of  UniverJSty  College  for  ever,  for  the  perform-^ 
ance  of  the  trufts  aforefaid  (which  was  afterwards  done).     The 
eftate  after  fome  years  producing  a  furplus,  after  payment  of  the 
travelling  phyficians,  the  college  purchafed  advowfons  till  they 
poflcfied  as  many  as  the  ftatute  of  mortmain  would  allow,  i.  e.  a 
number  equal  to  that  of  the  moiety  of  the  fellows ;  and  then 
(under  the  idea  that  they  could  not  purchafe  more)  they  laid  out 
part  of  the  furplus  in  increafing  the  value  of  the  former  livings, 
and  the  income  of  the  headfhip  of  the  college.     On  an  informa* 
tion  filed  againft  the  heir  and  the  college,  praying  a  proper  appli-* 
cation  of  the  furplus  rents,  the  heir  claimed  them  as  undifpofed 
kA  ;  and  the  college  fubmitted  that,  as  the  devife  was  before  the 
ftatttte  of  mortmain^  they  were  not  afiPe^^ed  by  that  ftatute ;  but 
that  if  they  were,  ftill  the  furplus  fliould  be  applied  to  other  ufes 
for  the  benefit  of  the  coHege»  as  being  the  application  neareft  to 
the  teftatoPs  intent.    Lord  Chancellors^**'  The  point  in  queftion 
*<  is  with  refpe£i  to  the  charity  itfelf.  ,  The  court  has  had  a  plan 
'*  of  arrangement  laid  before  it;  fuppofing  the  whole  o\>]zGt  of  the 
<'  charity  to  fail,  and  yet  that  the  eftate  is  by  the  will  appropriated 
*<  to  charitable  ufes,  ftill  the  will  is  a  clear  exclufion  of  the  heir 
^  at  law.     He  is  to  claim  a  truft,  not  refulting  from  the  will,  but 
«*  the  aft  of  the  legiflature.  If  there  be  any  ca(e  in  which  the  heir  * 
•«  is  difinherited,  it  muft  be  that  where  the  devife  was  good  at 
*<  firft.     Confidering  the  words  of  die  laft  claufe  of  the  a^,  it  is 
^  difficult  to  make  it  out  that  there  is  fuch  a  limitation  as  is  con« 
"  tended  for ;  but  it  has  been  fo  conftantly  underftood  the  other 
^  wa)ii^  that  I  do  not  think  myfclf  warranted  to  hold  a  different 

Ha  **  opinion. 


^  opinion*  I  do  not  fee  why  fome  arrangements  (kontd  not  tSd 
^  made  by  way  of  exchange  of  advowfons«  But  it  ts  not  necef«< 
*<  fary  to  declare  that  now.  If  that  (hould  fail>  the  queftion  be^ 
<«  tween  the  general  troilees  and  the  heir  at  law  will  then  arife. 
^  I  confefs  it  will  be  difficult  tu  obtain  it  for  the  heir  at  law,  and 
^  perhaps  as  difficult  for  the  general  trudees.  If  all  thefe  (hould 
<<  fail,  it  may  be  a  queftion,  Whether  it  is  to  become  fifcal^  of 
*<  will  go  to  the  heir  at  law,  as  refulting  to  the  fottiider/'  Attot^ 
ftff'GeneraJ  t«  Greettf   2  Bro.  C  C.  492*     See  Att$rniy^eneral  ▼• 

.    iijbop  rf  Oxford^  ^ztt^  fee.  z.inf,  ' 

But  tubere  the  fund  ix,  purfuatU  to  the  gimral  intention  rf  tht 
founder  J  implied  hy  the  irufieet  to  fome  particular  purpofe  vfiick  afier^ 
vjards  becomes  unlanufuU   there  a  frejh  application  may  doubtleft  bo 
made  of  it  according  to  the  original  deftgn.     ThuSy 

I*  Teftator  by  bis  will,  in  1691,  directed  the  refidae  of  his  eftate 
to  be  difpofed  of  by  his  executors,  for  fuch  charitable  and  pious 

.  iifes  as  they  (hould  in  their  difcretion  think  (it  \  butJie  recom- 
mended them  to  lay  out  the  greater  part  thereof  for  the  adrance- 
Snent  of  the  Cbrifiia»  religion.  Lands  were  purchafed  with  the 
bulk  of  the  per(bnalty»  under  a  decree,  which  dire6ied  them  to 
be  conveyed  to  tfai^  city  of  London^  in  truft  to  pay  part  of  the  tents 
to  Trinity  College^  Oxon^  of  which  the  teftator  had  been  a  member  ^ 
lather  part  to  be  paid  to  the  corporation  for  popagating  the  gof« 
|)el  vtkNew  Englamd^  for  the  purpofe  of  inftru£ling  the  natives  in 
the  Chrifiian  vdigion,  and  the  furplus  rents  to  be  .paid»  (ame*^ 
ably  to  an  appointment  *made  by  the  Bifliop  of  London  and  the 
funrivine  executor  of  the  will,  under  a  power  given  them  by  the 
touit  of  £deAtng  objects,)  to  the  College  of  William  and  Mary 
in  Vifspmaf  fpt  inftru£ling  Indian  children  in  the  Chrifiian  reU- 
l^on.  The  difienfions  between  Great  Britain  and  America  began 
in  17751  and  continued  till  1783,  when  the  independence  of  the 
latter  was  declared.  In  1790  an  information  was  filed,  infifting 
thatf  as  the  inhabitants  of  the  American  ftates  were  then  alien/f 
the  rents  ought  to  be  applied  in  fome  other  manner  in  fome  of 
his  majefty's  dotoinions  for  the  advancement  of  the  Chrifiian  re* 
ligio<i.  It  was  infifted  alfo,  with  refped  to  the  College  of  William 
and  Mary  in,  Firgsnia,  (who  put  in  their  anfwer  claiming  to  be 
fiill  entitled  to  the  rcnts^)  that,  although  they  had  a  charter  from 
William  and  Mary^  they  could  not  then  be  conGdered  as  a  cor- 
poration :  a  corporation  was  the  creature  of  the  great  feal^  and 
as  fuch  they  had  ceafed  to  be  one*  They  claimed  as  truftees,  but 
could  not  be  confidered  as  fuch,  when  the  money  paid  to  diem 
would  be  out  of  the  control  of  the  court.  Lord  Chancellor  du^ 
ring  the  argument  aflced,  with  refpedi  to  the  college,  fuppofe  they 
ftio41d  mifbehave,  where  would  the  fci.  fa.  be  brought  ?  And  he 
finally  faid,  that  the  trufts  to  the  corporation  to  convert  neigh^ 
bouring  infidels  ceaGng  for  want  of  objects,  (there  being  then  no 
neighbouring  infidels,)  the  charity  muft  be  applied  de  tiovo.  As  to 
the  other  parties,  he  could  not  then  confider  them  as  corpora^ 
tions ;  therefore  he  referred  to  the  Mafter  to  propofe  a  plan  for 
the  application  of  the  produce  of  the  eftate^  according  to^e  in^ 
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tentions  c^  the  teftator*  Attomey^General  v.  City  $f  London^  3  Bro* 
C.  C.  1 7 1 .    1  Vezjun,  243.  S.  d. 

Sccl.  2.  Altered  or  not :  Where  the  original  Purpofe,  though  hw« 

fuly  cannot  be  effedled. 

I.  '*  All  the  reft  and  refidue  of  mj  perfonal  eftate,  I  give  and 
*'  bequeath  to  my  executors,  in  truft,  to  apply  the  fame  to  huxld 
*•  a  church  at  Whotttlcy,  where  the  chapel  now  is,  in  futh  man- 
*'  ner  as  I  (hall  hereafter  dired,  or  for  want  of  fuch  dire£lion,  as 
••  my  executors  (hall  think  beft."  The  information  prayed  a 
general  account  and  diredlious  touching  the  plan  and  executioa 
of  the  charitable  bequeft.  The  Bifhop  of  Oxford^  as  patron  and 
parfon  of  Cuddefden^  by  his  anfwer  oppofed  the  erediion  of  a  new 
cburchj  unlefs  the  furplus  of  the  refidue  could  be  applied  towards 
an  augmentation  of  the  endowment  of  the  chapelry  annexed : 
The  chaplain  and  chapel-warden  anfwered  to  the  fameeffe^i  and 
propofed  repairing  the  old  chapel,  and,  with  the  furplus^  aug- 
menting the  falary  of  the  chaplain,  (s'r.  The  next  of  kin  in- 
fifted,  that  a  new  church  or  chapel  muft  be  built,  and  the  furplus, 
if  any,  divided  among  them.  As  to  the  repairing,  or  augment* 
ing  the  falary  of  the  chaplain,  Isfc.  they  oppofed  that  plan,  infift- 
ing  that  the  intention  of  the  teftator  muft  be  implicitly  followed ; 
and,  in  cafe  the  bifliop  did  not  allow  of  a  new  chapel,  that  the  be- 
queft fhould  be  void,  and  the  money  divided.  Sir  Lloyd  Kenyan 
at  the  Rolls  obferved,  that  if  the  bifliop  objedted,  he  could  not 
interfere  in  the  matter :  As  to  repairing,  C5V.  he  could  not  do 
chat.— The  intention  muft  be  implicitly  followed,  or  nothing 
could  be  done.  However,  he  referred  it  to  the  Mafter  to  take  an 
account,  ^c.  and  to  make  a  fpecial  report  as  to  the  plan  of  erect- 
ing a  new  chapel,  and  the  expences  attending  it ;  and  alfo  with 
KlpeCl  to  the  bilhop's  afient  for  that  purpofe.  Attarney-Gineral 
T.  Bj/bap  ef  Oxford^  i  Bro.  C.  C.  444.  n. 

Se€t.  3.    Altered :  In  the  Mode  of  adminifteriog  it,  though  the 
Subft«ince  of  the  charitable  Intent  be  ftill  preferyed. 

1.  Sir  Richard  P.  Ardin  in  1794  at  the  Rolls,  cited  from  the 
Rip/raf*%  book  the  following,  as  a  more  circumftantial  ftatement 
oi  Att^mey-General  yi.  Leighy  than  that  given  in  3  P.  Wms.  145, 
in  a  note  by  the  reporter:— The  teftator  gave  loo/.  to  be  laid 
out  in  building  feven  houfes,  and  the  reAory  of  B.  to  C.  and  D. 
and  the  heirs  of  C,  to  the  intent  that  they  (hould  crcft  feven 
boufes,  and  leafe  them  to  feven  poor  men,  (fuch  as  they  (hould 
think  fit,)  and  give  the  profits  to  them;  and  in  cafe  of  default  in 
the  performance  of  the  truft  for  three  months  after  the  fame 
ooght  to  have  been  performed,  (which  Sir  Richard  P.  Arden  fup- 
poled  meant  the  building  the  houfes,  ^c:)  the  fame  for  ever  after 
to  go  to  the  minifter  and  churchwardens  of  B.  \  (Sir  Richard  P. 
Arden  apprehended  he  meant»  that  then  the  truft  (hould  devolve 
upon  them.)  Tlien  a  camouifion  of  charitable  ufes  iflued.    It  de- 
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creedi  that  Z>.  (hbuld  ere£l  the  houfesi  and  before  Chrtftmas  then 
next  place  feven  poor  men  or  women  of  the  parijb  ofB.^  (u'hich, 
his  Hpnpr  obferved,  was  not  required  by  the  original,]  and  fo 
upon  death  or  removal  the  vacancies  were  to  be  filled  up  by  other 
poor  men  or  women  of  the  parj/b  of  B.  within  fix  months  after 
they  (hould  become  vacant,  and  3/.  to  be  paid  to  each  of  them. 
Afterwards,  upon  an  information,  the  heir  inHfted  that  he  had 
a  right  to  nominate  any  poor  perfons  without  regard  to  the  pariOi. 
of  ^. ;  but  the  court  confirmed  the  decree  of  the  commiflionersy 
and  decreed,  that  the  heir,  within  two  months  after  notice  of  a 
vacancy,  (hould  nominate  out  of  the  parifh,  and  for  default  it 
ihould  devolve  to  the  parifli :  But  the  decree  permitted  two  per- 
fons, who  had  been  irregularly  nominated  by  the  heir  from  with- 
out the  parifh,  to  enjoy  as  long  as  they  lived.  2  Fez.  jun. 
389,390. 

2.  A.  B.  in  1653  conveyed  a  mefluage,  tithes,  and  feveral 
other  hereditaments  to  truftees,  in  truft,  after  his  dcceafe  to  per- 
mit the  vicar  of  P.  for  the  time  being,  for  ever,  if  he  Jbould  he 
fettled  there  hy  the  nomination  and  appointment  of  A,  B,  in  his  life, 
.  or  of  the  trufees  or  major  part  of  them^  or  fuch  other  perfons  who, 
for  the  time  beings  fbould  haie  the  freehold  and  inheritance^  and  no 
cther^  to  dwell  in  the  faid  mefluage ;  and  upon  truft  to  edablifh 
a  fchool  in  P.,  and  apply  the  rents  of  all  the  faid  premifes  for  the 
fupport  thereof  as  therein  diredled,  or  to  fuch  other  pious  and 
charitable  ufes  ziA.B*  (hould  declare  by  writing,  (sTr.,  and.  if 
no  fuch  declaration,  then  to  difpofe  of  the  rents,  either  for  the 
increafe  of  the  maintenance  of  the  vicar  of  P.  for  ever,  or  of  the 
fchool,  or  to  any  other  fuch  pious  and  charitable  ufes  as  the  trufees^  or 
the  m7i]ox\tyi  Jbould  deem  moft  expedient^  and  moft  likely  to  be  con- 
tinued in  perpetuity.  A.  la.  then,  by  an  entry  in  a  book  (which 
was  confidered  as  a  fufficient  declaration  of  his  intent)  reciting 
the  conveyance,  declared,  that  the  mefluage  (hould  for  ever  there- 
after be  for  the  habitation  of  the  minifters  of  P. ;  and  for  the 
increafe  of  their  maintenance  he  appointed  all  the  tithes  and  a 
piece  of  land,  part  alfo  of  the  premifes  in  the  deed,  "  provided 
•«  that  fuch  minifter  be  fettled  and  placed  there  in  fuch  manner 
"  as  in  the  faid  deed  is  required,  but  not  othcrwife."  In  1779,  the 
then  vicar  being  very  old,  the  truftees,  by  a  memorial  to  the  Chan- 
eellor,  (the  prefentation  being  in  the  crown, )requefted  that  on  a  va- 
cancy his  Lord(hip  would  appoint  the  clergyman  recommended  by 
them.  On  20th  OElober  1 787  the  vicar  died.  Before  his  burial  one  of 
the  truftees,  by  letter,  requcfted  the  Chancellor  to  wait  a  (hort 
time  for  the  recommendation  of  the  truftees.  No  farther  ftep 
being  taken  by  the  truftees,  the  Chancellor^  without  any  recom- 
mendation from  them,  iflued  a  fiat  for  the  prefentation  of  W.^ 
who  was  inftituted  17th  January  1788,  and  then  induced.  The 
truftees  refufing  to  admit  W,  to  the  benefits  of  his  truft,  an  in- 
formation was  filed  at  his  relation.  The  truftees  by  their  anfwer 
(lated,  that  one  of  their  number  being  abfcnt,  they  had  deferred 
a  meeting  till  22d  December  1787,  and  that  -they  did  not  then 
make  any  recommendation j  becaufc  they  found  the  relator  was 
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prefented ;  they  ^^o  dated  that,  fince  the  founding  of  the  cha* 
rity,  none  of  the  vicars  were  prefented  but  by  the  procurement 
or  recommendation  of  the  truflees,  except  one,  and  he  was  not 
permitted  to  enjoy  the  charity,  but  was  at  lalt,  by  v/ay  of  fettling 
difputes,  allowed  5/.  a  year  thereout ;  they  contended,  therefore, 
that  the  relator  was  not  entitled  to  the  benefit  intended  for  the 
vicars  of  -P.,  and  faid,  that  they  were  prepiiring,  according  to 
their  power,  to  apply  the  fund  to  other  charitable  purpofes.  The 
Mafter  of  the  Rolls  confidered  this  as  a  Angular  cafe  in  its  cir- 
cumftances ;  but  he  had  endeavoured  to  fee,  whether  the  prtn« 
ciples  on  which  charities  were  adminiftered  in  that  court,  (which 
had  been  done  with  great  liberality  to  the  intention,)  might  not, 
if  applied  to  this  cafe,  decide  the  decree ;  he  faw  nothing  illegal 
in  the  founder's  having  required  the  miiiider  to  be  approved  of 
hy  the  truftees,  before  he  could  take  the  benefit  of  his  charity ; 
there  were  other  initances  of  the  fame  fort  of  condition,  and  the 
great  feal  had  never  thought  it  derogatoryor  improper,  for  it  was 
ftated  by  the  truflees  that,  in  all  initances,  the  recommendation 
was  accepted  ;  and  in  the  two  lad  it  was  actually  proved,  that  the 
recommendations  to  Lord  HarJwicie  and  Lord  Northington^  one 
of  which  was  in  1747,  and  the  other  in  1758,  had  been.acoepted* 
It  was  then  to  be  confidered  whether,  under  all  the  circumdances^ 
proper  diligence  had  been  ufed  by  the  trudees  to  avail  themfelves 
of  this  right:  His  Honor  obferved,  that  the  recommendations 
in  1747  and  1758  were  both  on  the  fame  day  that  the  prior  in^ 
cumbent  was  buried ;  the  latter*was  material,  becaufe  the  very 
fame  circumdance  occurred  that  had  been  in  this  cafe  afligned  a« 
a  reafon  for  the  delay,  viz.  one  of  the  trudees  was  abfent  at  the 
time ;  his  Honor  obferved,  though  without  laying  great  drefs 
upon  it,  that  even  on  22d  December  it  was  competent  to  them  to 
have  reprefented  to  the  Chancellor  the  reafon  of  the  delay,  and  to 
have  recommended  fome  other  perfon,  and  thac«  if  they  had  re- 
commended a  perfon  he  approved,  (for  it  could  not  be  contend- 
ed that  he  had  not  the  power  of  rejecting  the  perfon  recom^ 
mended,)  the  Chancellor  m\^\iK  hjve  revoked  i\\tjiat(a).  As  to  the  (f}  '^^ 
do£lrine  of  cy-pres,  as  applied  to  charities,  this  lenfiblc  didinclion  reioL"" 
had  prevailed ;  the  court  will  not  decree  execution  of  a  trud  of  a  prefenu. 
charity,  in  a  manner  different  from  that  intended,  except  fo  far  ^'^"5?**''^* 
as  they  fee  that  the  intention  cannot  be  executed  liter«illy  ;  but  ^  vm.  8i\ 
another  mode  may  be  adopted  confident  with  his  general  inten- 
tion, fo  as  to  execute  it,  though  not  in  mode,  in  fubdance.  In 
this  cafe  zf.  B,  had  two  objects,  the  one  a  general  charitable  one, 
to  provide  a  competent  maintenance  for  the  vicar ;  there  was  alfo 
another  obje£l.  The  quedion  was.  Whether  that  was  equally  im- 
portant, and  whether  it  was  fo  annexed  to  the  fird  that  they  muft 
both  dand  or  fall  together  ?  It  was  to  fecure  to  himfelf,  or  his 
trudees,  the  recommendation,  or  approbation  at  lead,  of  the  per- 
fon nominated ;  if  both  the&  purpofes  could  be  effected,  they 
ought ',  but  did  he  mean  the  fird  obje£l  to  fail  if,  from  the  oii^ 
ftinacy  or  negle&  of  his  trudees,  the  fecond  could  not  take  efFe6fc  ? 
They  had  not  done  all  they  ought ;  he  dfd  not  believe  they  in- 
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tended  to  defeat  the  teftator's  bounty,  but  they  bad  it  in  €oa« 
tcmplation  to  make  this  recommendanon  when  it  fuited  their 
convenience  j  that  was  a  degree  of  negligence,  thoagh  he  did  not 
impute  to  them  any  thing  criminah  It  was  faid  for  the  defend, 
ants,  the  crown  ought  to  have  waited  Cx  months  j  that  would  be 
to  convert  them  into  patrons  i  the  Cbanallor  waited  two  months, 
and  they  permitted  the  prefentation  to  be  followed  by  inaitution, 
the  pcrfon  giving  up  his  other  profpeQs  in  life.  It  would  be  ex- 
traordjnary  if  this  fliould  difappoint  the  material  objed,  and  thi$ 
perfon  ihould  not  have  the  benefits  intended  for  the  vicar.  Under 
the  circumftanccs  this  court  might  think  him  entitled,  though  the 
condition  was  not  complied  with.  It  feemed  to  his  Honor,  that 
Mtbrney-Gmral  v.  Leigb^  (ftated  pi.  i.  fup.)  which  he  cited  at 
large,  might  poffibly  bear  upon  it ;  the  rcfult  of  tlhat  cafe  was, 
that  the  court  would  not  permit  the  general  intention  to  fail  for 
want  of  circumftances  annexed,  which,  by  the  fault  or  negl^  of 
the  parties,  could  not  take  efea.  And  he  held  the  relator  entitled 
to  the  benefits  provided  for  the  vicars  of  P.  JUarney^imrml  v. 
Boultbet^  2  Ve%,jufi.  380. 

4V!n«4M.  (E)  Favoured,  and  conftrucdl    How.    [And  herein, 

Firft,  of  Augmentation.    Suppl.l 

t.  TTHE  cafe  of  Attwmtj  Geturalv,  Mayar  of  Cnentry,  ftated 

2  Bn.  C.  P.  236.  *^ 

a.  Tcftator,  in  idii,  devifed  the  whole  profit*  of  the  tithes 
in  G.  to  be  difpofed  of  for  ever  to  the  ufes  thereafter  fpecified  • 
and  he  then  gave  to  feveral  charities  and  other  public  ufes  cerl 
tain  annual  funis,  which  together  made  up  the  value  of  the  tithe« 
9t  that  time.  The  tithes  being  afterwards  confiderably  increafed 
the  queftion  was.  Whether  the  fnrplus  Oiould  go  in  augmentation 
of  the  ufes,  or  to  the  heir  at  law  ?    Lord  Hardwiete—'^  The 

«  %^s  °!  '^'V-^'^  ^^°^^'  *  ^*'  '3°-  ("<•  ft»ted  4  rm.  488. 
(E),  pi.  I.)  IS  to  the  purpofe}  but  a  difference  argued,  that 
«  th?  eftatt  in  that  cafe  tras;  given  to  feoffees ;  in  this  cafe  the 
"  heir  at  law  is  the  truftec  |  and  teftator  might  intend,  if  any 
«  furplus,  his  heir  at  law  Ihould  have  it :  But  in  Tbetfi>rdSchool 
*'  cafe  the  furplus  muft  have  gone  to  the  feoffees.  Indeed,  at  the 
«  tune  that  cafe  happened,  courts  of  juftice  had  not  difeovered 
«  that  the  feoffees  would  be  truftees  for  the  heir  at  law  of  the 
«  furplus ;  but  this  cafe  il  ftronger  than  that,  for  the  teftator 
«  declared  the  whole  profits  fliould  be  applied  }  and  being  the 
«  cafe  of  tithes  It  IS  much  ftronger  ftill,  beciufe  tithes  are  uu- 
«  certain,  and  might  by  this  time  have  been  of  much  lefe  annual 
«  value.  It  IS  a  clear  cafe.  Refer  it  to  the  Matter,  (ffc.  But  I 
/  «  do  not  intend  that  all  the  ufes  fliould  be  proportionably  aue- 
««  meiitcd ;  fuch  as  los.  for  an  anitual  fermon  need  no  nea^ 
«•  allowance,  dnlcfs,  as  the  clergy  in  JTa/tf  arc  in  general  itt 
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<<  pronded  for,  the  augmentation  is  to  be  confidered  ms  adding 
*^  to  his  provifion."     Jutomey^eiteral  t.  Jobnfgn^  Ami^  Xpo. 

3,  Devife  in  1723  to  charitable  ufes  of  all  the  manor  oiA.^ 
and  all  lands,  {5V.,  and  all  fee^farms,  tf^.,  with  a  mtiititode  of 
other  general  words.  The  rent  of  the  cftate  having  incteafed 
after  me  teftator's  deaths  Sir  John  itrangt^  at  the  RoUs»  faid^ 
that  the  intention  was  clearly  to  difpofe  of  the  whole  eftate  in 
charity.  From  the  ftate  of  his  affairs  the  teftator ,  he  ihewed,  couU 
not  have  any  idea  when  he  made  his  will  of  his  eftate  incieafiag 
in  Yalae,  or  intend  the  furplus'to  his  heir;  fuppofe  it  hadde« 
creafedy  the  charities  muft  have  borne  the  lofs ;  and  he  was  of 
opinion,  that  the  furplus  ought  to  go  in  augmentation  of  the  cha* 
rity  s  the  court,  -he  (aid,  miffht  augment  the  allowance*  if  not  the 
number  of  obje£is ;  and  he  cited  AitsrnefXieneral  v.  JJnfin^ 
pL  2.  /up,  as  in  point.  Attorney^eneral  y.  Spartes,  Amt.  20  u 
Arnold  V.  Jobnfon^  Sifow.  C.  P.  22.  and  ftated  4  Fin.  491. 
pi.  20.  S.  P. 

4.  Teftator  gave  all  the  refidue  of  his  perfonal  eftate  to  trufteeu 
to  pbce  out  at  incereft,  and  to  pay  12/.  perann.  to  a  proper  fchool- 
mafter  for  inftruAing  all  the  children  at  J2.,  and  to  pay  ao/. 
yearly  to  buy  books  for  the  fchool,  and  to  apply  the  furplus,  if 
any^  in  clothing  and  putting  out  apprentices  two  children  from 
R.  and  one  from  TV*  The  perfonal  eftate  being  of  a  much  greater 
amount  than  was  fufficient  to  anfwer  the  diarities,  the  next  of 
Lin  daimeil  the  furplus.  On  their  behalf  it  was  (aid,  fuppofe 
the  fund  had  amounted  to  fome  very  confiderable  fum^  the  court 
would  not  then  be  at  liberty  to  expend  the  whole  in  apprentice 
fees,  as  the  objects  of  tlie  teftator's  bounty  were  limited  to  tbrte^ 
it  muft  then  go  to  the  next  of  kin  \  and  the  Aitotnef-General  t« 
tie  Bj/bop  of  Oxford^  (D),  fup.fec.  2.,  was  cited.  But  the  Mafter 
of  the  Rolls,  after  obferving  tnat  the  intention  of  the  teftator  was 
clear  to  give  the  whole  furplus,  faid  that,  in  the  cited  cafe,  the 
only  obiefl  the  teftator  had  in  view  was,  the  building  of  a  church, 
and  noihingjbort  of  that  could  anfwer  his  intention,  and  therefore 
the  obje^^  muft  oe  effe^ied  in  toto,  if  at  all ;  but  that,  wherever 
the  intention  had  been  to  difpofe  of  the  whole  of  the  property  to 
certain  purpofes,  as  in  Tbetford  School  cafe,  and  other  numerous 
cafes,  there  the  whole  had  been  applied,  and  it  had  only  bee9 
inferred  that  the  teftator  had  been  miftaken  merely  as  to  the 
quantum :  it  had  been  obferved  that,  by  giving  the  apprentices 
fees  to  three  obje^is,  the  teftator  had  niarked  out  the  limits  of 
his  bounty ;  hue  his  Honor  (aid  that,  according  to  the  difpofition  of 
tie  re/lducj  the  intention  could  not  be  confined  to  three  boys,  and 
if  it  would  pay  more,  the  teftator  had  (hewn  an  intent  that  the 
furplus  muft  be  applied  in  the  fame  manner  $  therefore  he  was 
of  opinion,  that  it  muft  be  applied  to  the  charitable  purpofes 
mentioned  in  the  will :  perhaps,  he  added,  it  might  not  turn  out 
to  be  much  more  than  fufficient }  but  if  it  (hould,  the  next  of  kin 
might  apply  to  the  court,  as  in  other  cafes,  where  there  had  been 
an  increafe  of  rents  and  profits*  Attorney^General  v.  £arl  gf 
inaciclfea,  3  £ro.  C.  C.  373. 

5,  J. 
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5.  jt.  S.  after  obtaining  letters  patent  for  incorporating  the  Ha^ 
berdajbers  Conipany,  as  governors  of  the  free  grammar-fchool  of  A^ 
with  power  to  purchafe  lands  for  the  charity  to  the  extent  of  300/. 
per  ann.  by  indenture  conveyed  to  that  corporation  an  eftate  of 
about  200/.  per  ann,  for  the  maintenance  of  the  fchool,  *«  and 
•*  other  pious  and  charitable  ufes."  By  another  indenture  of  the 
fame  date  the  manner  in  which  the  fchool  was  to  be  maintained 
was  fpecifiedy  and  a  fund  was  appropriated  to  that  purpofe  ;  and 
fome  other  charities  were  alfo  fpecified,  and  a  fund  appropriated 
to  each.  The  whole  fum  required  for  thcfe  purpofes  was  1 75  A 
per  ann,  which  the  truftees  were  direfted  to  apply  out  of  the  rents 
and  profits.  Power  was  given  to  jf.  B.  the  founder  {inter  aha)  to 
make  leafes,  referving  175/.  rent  or  more^  and  to  fell  timber,  and 
difpofe  of  the  fame  by  will.  A,  B,  in  confideration  of  love  and 
affe£^ion  leafed  the  eftate  to  his  nephew  for  21  years,  at  175/. 
rent.  He  then  by  his  will  direfted  the'leafe  to  be  renewed  at  the 
fame  rent ;  and  after  reciting  his  power  as  to  the  wood,  dire£^ed 
that  the  corporation  might  fell  as  much  as  would  amount  to 
400/.  or  500/.  and  lay  out  the  produce  in  land,  to  be  fettled  on 
«'  them,  for  the  better  fecuring  the  fums  appointed"  by  him  for 
the  charity ;  care  being  taken  to  leave  fufficient  for  repairs,  (5V. 
There  being  a  large  furplus  in  1784,  after  payment  of  the  175  /. 
per  ann.  the  heir  of  A»  B.  claimed  it  as  a  refulting  truft  ;  infill* 
ing  that  the  charity  were  only  entitled  to  receive  out  of  the  rents 
and  profits  the  fums  fpecified.  Confident  with  this,  it  was  faid, 
were  the  words  as  to  the  eftate  to  be  purchafed,  that  it  fiiould  go, 
not  for  the  eftabliftiment  of  the  charity,  but  for  fecuring  the  pay- 
ments. There  was  nothing  to  fliew  that  that  eftate  was  to  go  to  the 
charity.  But  Lord  Commiffioiier  Eyre  confidcred  the  whole  as  dif- 
pofed  to  the  charity  by  the  firft  deed  ;  and  that  the  latter  only 
fpecified  certain  purpofes,  leaving  the  reft  as  before;  By  this  deed 
A.  B.  was  to  be  at  libcny  to  difpofe  of  the  rents  and  profits  during 
his  life,  paying  thereout  175/.  per  ann.  to  the  charity  ;  and  alfo  to 
make  a  beneficial  leafe  to  fome  friend  or  relation,  referving  the 
fame  fum,  and  as  much  more  as  he  pleafed.  In  fad  he  made  a 
leafe  at  that  fum  to  a  relation,  and  was  delirous  it  (hould  continue 
as  long  as  that  relation  and  his  family  {hould  be  exifling  to  have 
the  benefit  of  it.  When  that  obje6l  ceafed,  then  the  truft  was 
at  an  end,  as  far  as  refpefted  the  confinement  of  it  to  that  fum  ; 
and  then  the  remainder  of  the  deed  was  to  be  executed.  There- 
^  fore  there  was  no  intention  in  favour  of  an  immediate  kin,  much 
lefs  of  a  remote  one.  It  had  been  argued  too,  not  upon  the  ground 
of  fuch  intention,  but  upon  the  idea  of  an  omiflion,  and  that  there 
was  no  other  perfon  to  take  it.  But  his  Lord  (hip  faid,  that  in  the 
firft  deed  there  were  other  objefts,  viz.  the  general  fupporting  of 
the  charity-  fchool.  The  furplus  under  the  general  rule  of  the 
court  refulted  to  the  charity,  who  took  the  benefit  by  enlarge- 
ment of  the  original  truft,  or  in  fome  other  way  under  the  autho- 
rity of  the  court.  The  beft  way  feemed  to  be,  by  enlarging  the 
payments.  And  the  Mafter  was  direfted  to  prepare  a  plan,  {5*r, 
Attorney-General y.  Tonner,    2VezJun.   /^Bro,  6\  G,  103,   S.  C. 

See 
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Sec  further  Attormy-Geneml  v.  Smart ^  dated  (H),  inf.  pi .  5,  as  to 
the  mode  of  augmentation. 

But  where  a  rejidue  is  di/pofed  of  hy  will  for  charitalle  purpofes^  the 
particular  words  of  the  gift  may  confine  it  to  what  it  appeared  to 
amount  in  the  donor*  s  contemplation^  Jo  as  to  prevent  a  lapfed  legacy  from 
falling  into  the  fund,     Thus^ 

6.  Teftator  gave  20,000/.  for  charitable  ufcs,  which  were  void 
under  the  mortmain  aft  ;  and  he  gave  to  an  hofpital  100  /.  if  there 
remained  enough  of  his  perfonal  eftate  to  fatisfy  it ;  but  if  not, 
or  in  cafe  there  remained  but  little,  that  then  the  100/.  fliould 
not  be  paid,  and  the  fmali  remainder  of  his  eitate  fliould  be  left  to 
his  executor  to  difpofe  of  it  in  charity-fchools  in  H. :  So  as  it  was 
Itkewife  his  will,  that  if  his  perfonal  eftate  (hould  fufficiently  reach 
to  fatisfy  all  the  legacies  by  him  bequeathed,  then  his  executors 
(hould  alfo  difpofe  of  the  remainder  in  favour  of  charity* fchoob 
in  H,  Lord  Camden  held,  that  the  charity-fchoob  had  no  right  to 
the  lapfed  legacy  of  20,000/.  as  refiduary  legatees ;  fincc  the 
teftator*8  intent  appeared  ftrong  to  confine  the  refidue  to  what 
(hould  remain  after  the  other  legacies  paid.  If  there  ihould  not 
be  fufficient  to  pay  the  200/.  to  the  hofpital,  then  he  gave  that 
pittance  to  the  charity-fchools  as  a  re(idue  ;  or  if  there  (hould  he 
enough,  and  a  little  more,  then  he  gave  that  little  overplus  to 
them.  Attorney-Generals.  Johnfione^  Amh^  577.  Davis y.Dewes^ 
iP.  ITms.^i.  S.  P. 

7.  In  Attorney-General  v.  Hayes,  I  Atk.  356.  it  is  faid,  that  where 
a  legacy  is  given  to  a  charity,  intereft  (hall  be  paid  from  the  teftator's 
death  ;  but  Mr.  Sanders,  in  his  3d  edition  of  Ati.  has  (lated  the 
cafe  at  large  from  Reg.  Lit.  in  a  note,  where  it  appears,  that  by 
Lord  Hardwici^s  decree  the  intereft  was  not  to  commence  till  the 
end  of  a  year  after  the  teftator's  death  :  and  he  cites  Attorney^Ge* 
neral  v.  Pearce,  from  Reg.  Lib.  as  S.  P. 

8.  The  court  of  Chancery  will  not  now  mar(hal  a(rcts,  or  ar- 
range the  different  fpecies  of  perfonal  eftate  in  favour  of  a  cha^ 
rity,  though  it  formerly  would.  Sec  Attomey^General  v.  Graves^ 
Amb.  158.  Same  v.  Tomiins,  ib.  216.  Waller  v.  Child,  ib,  524. 
Attorney- General  v.  Tyndal,  ib.  614.  Fo/ler  y,  Blogden^  ib.  704. 
Hillyardv.  Taylor^  f^.  713.  Arnold y.  Chapman,  i  F«s.  108.  Mogg 
V.  Hodges y  2.ib.  52.  Attorney-General  y.  Martin,  cited  I  Bro.  C  C 
377.  Attorney^General  v.  Caldwell y  Amb.  635.  Campbell  v.  Earl 
of  Radnor,  I  Bro.  C.  C.  2^1.  Middleion  v.  Spicer,  cited  3  Brom 
C.  C.  378.  Firft  point  in  Attorney-General  v.  £arl  of  Wituhelfea^ 
ib,  373.  In  which  two  laft  cafes  a  diftinftion  formerly  taken  in 
favour  of  charitable  bequefts  between  a  fpecific  gift  of  a  mort- 
gage,  and  where  it  is  comprifed  in  the  rcfidue,  was  rejefted :  In 
both  inftances  the  court,  in  the  latter  cafe,  faid,  it  was  an  intereft 
in  land  ;  and  a  charity  could  not  now,  under  the  ftatute  of  mort* 
main,  take  any  thing,  either  direflly  or  indire^ly,  that  in  the  leaft 
degree  partook  of  the  realty  ^^    See  Executor^  Mortmain^  pod. 
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(F)  Truftccs,  &c.  favoured,  or  puniffied  for 

haviour,  &c.     In  what  Cafes. 

I.  <'  '^HERE  is  nothing  better  eftabliihed,  than  that  the  comrt 
**  *  of  Chancery  does  not  entertain  a  general  jurifiiiftiony  or 
^<  regulate  and  control  charities  cilablifiied  by  charter  \  there 
^*  the  eftabliQiment  is  fixed  and  determined,  and  the  court  has 
*<  no  power  to  vary  it.  if  the  governors  cftabli(bed  for  the  re- 
<^  gulation  of  it  are  not  thofe  who  have  die  management  of  the 
<*  revenues,  the  court  has  no  jurifdi£tion  ;  and  if  it  be  ever  fo 
'<  much  abufcdi  as  far  as  refpe£is  the  jurifdi£lion  of  the  courts 
<<  it  is  without  remedy.  But  if  thofe  who  are  eftabliflied  as 
''  governors  have  alfo  the  managenoent  of  the  money,  the  court 
<<  does  aflume  a  jurifdtAion  of  nectflity,  fo  far  as  they  are  con* 
^^  fidcred  as  trudees  of  the  revenue.^  By  Lord  Commiflioner 
Eyre^  in  Attorney-General  v.  Governors  rf  the  Foundling  H^fpital^ 
2  Vez.jun.  47.  See  accordingly  Vifitor^pofi,  See  alfo  Mandawuis 
(B),  (ti.  2)  (5^c.  Prerogative  from  (C.  f)  to  (F.f^  both  inclufive^ 
po/l,  and  the  following  cafes:  Attorney^General y*  Price^  3  Atk,  io8« 
Same  v.  Smart y  i  Vez*  72.  Green  v.  Rutherforthy  1^.  462*  Gower 
V.  Mainwaringy  2  ib.  89.  Attorney- General  v.  Middletony  lVe%,'^%']^ 
Same  v.  Corporation  of  Bed/only  iL  505.  Same  v.  Governors  ofHar* 
row  School y  ib.  5^2.  Ex  parte  Bolton  School^  2  Bro.  C  C  662.  Ai^ 
torney-Getieral  v.  Governors  of  Foundling  Ho^ital,  2  Vez.jun*  42. 
/^Bro.  C.C.  165.  S.C. 

2.  In  Julyf  5  Edw.  6.  lands  which  had  been  purchafed  with  a 
private  donation  of  1400/.  and. were  then  of  the  yearly  value  of 
70/.  were  conveyed  to  the  corporation  of  Coventry  for  charitable 
ufes,  for  the  benefit  of  that  city  and  five  other  corporations*  In 
1695  it  was  difcovered  that  the  lands  were  much  increafed  in 
ralue }  and  in  1703  the  furplus  was  ordered  to  be  applied  in  augr 
mentation  of  the  charity.  In  1 709  the  lands  were  certified  to  be 
of  the  clear  yearly  value  of  988/.  and  in  1710  2241/.  was  certi- 
fied to  be  due  from  the  defendants,  the  corporation  i  but  pendr 
ing  thefe  proceedings  the  defendants,  by  fraud,  drew  the  five 
Other  corporations  into  a  private  agreement,  by  which  the  latter 
were  to  be  paid  825/.  on  pretence  of  cods,  and  die  charities  were 
to  be  augmetited  only  60 /•  per  ann.  and  this  was  carried  into 
tStdt  by  demife  and  re-demife  <^  the  property  for  20,000  years^ 
at  that  rent.    This  agreement  was  fet  afide  by  Lord  Keeper  Har^ 

'  court  \  and  the  defendants  having  neeleded  frequent  orders  of 
the  court  for  payment  of  the  2241/.  me  court  at  length  ordered 
them  to  convey  the  truft  to  new  trufteesi  which  was  done ;  and 
this  decree  was  affirmed  on  appeal  in  Dom.  Proc.    Mayor^  Cfr.  gf 
Coventry  v.  Atiorney-General^  2  Bro.  C.  P.  236. 

3.  Ine  committee-men  or  directors  of  a  public  charity,  formed 
by  charter  from  the  crown  for  lending  money  on  pledges*  had  all 
4>i  them  negle6led  their  duty,  and  particularly  their  attention  to 

the 
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iStut  1>t<e4aW8  (rained  as  checks  upon  the  inferior  officers,  and  had 
left  the  affairs  of  the  charity  in  the  hands  of  thefe  officers,  who 
defrauded  it  to  a  conGderable  amount ;  and  five  of  the  commit- 
tee had  themfelvesby  confederacy,  as  it  was  fa  id,  with  their  ware* 
hottfeman,  lent  out  large  fums  to  him  upon  fiAitious  pledges* 
Lord  HarJwich  cxfTcfkd  himfelf  thus  on  the  duties  and  condufk 
of  the  committee  :  **  I  take  the  employment  of  a  diredor  to  be 
*<  of  a  mixed  nature :  it  partakes  of  tne  nature  of  a  public  of-* 
'^  fice,  as  it  arifcs  from  the  charter  of  the  crown.  But  it  cannoC 
*'  be  (aid  to  be  an  employment  affie^ing  the  public  government } 
**  and  for  this  reafon  none  of  the  diredors  of  the  great  com- 
**  panics,  the  Bani^  South-Seay  &c.  are  required  to  qualify  them« 
*•  fehres  by  taking  the  facrament.  Therefore  committee- men 
^  are  moft  properly  agents  to  thofe  who  employ  them  in  this 
^  truft,  and  who  empower  them  to  dire£l  and  fuperintend  the 
**  afiairs  of  the  corporation.  In  this  refpcft  they  may  be  guilty 
'*  of  a£U  of  commiffion  or  omifEon,  of  mal-feafance  'or  non- 
**  fcafance.  Now  where  a£ls  are^xecuted  within  their  autho« 
**  rity,  as  repealing  bye-laws  and  making  orders,  in  fuch  cafcs, 
"  though  attended  with  bad  confequenccs,  it  will  be  very  difTi*. 
*'  cult  to  determine  that  thefe  are  breaches  of  truil ;  for  it  is  by 
**  no  means  jttft  in  a  judge,  after  bad  confequenccs  have  arifen 
**  from  fuch  executions  of  their  power,  to  fay,  that  they  forefaw 
**  at  the  time  what  muft  necefTarily  happen  ;  and  therefore  were 
*'  gttiky  of  a  breach  of  truft.  Next,as  to  mal-feafance  and  non-fea* 
^  ^nce.  To  inftance  in  non-attendance  ;  if  fome  perfons  are  guilty 
'*  of  grofs  non-attendance,  and  leave  the  management  entirely  to 
*'  others,  they  may  be  guilty  by  this  means  of  the  breaches  of 
^  truft  that  are  committed  by  others.  By  accepting  of  a  truft  of 
**  this  ibrt  a  perfon  is  obliged  to  execute  it  with  fidelity  and  rea* 
^  fonable  diligence )  and  it  is  no  excufe  to  fay,  that  they  had 
*'  no  benefit  from  it,  but  that  it  was  merely  honorary  \  and  there* 
^  foie  they  are  within  the  cafe  of  common  trudees.  Vide  Coggs 
^'  ▼•  Btmardf  i  SaiL  7.6,  Another  obje£tion  has  been  made, 
^  that  the  court  can  make  no  decree  upon  thefe  perfons  which 
**  trill  be  juft ;  for  it  is.  faid,  every  man's  non-attendance  or 
**  Ofuiffion  of  his  duty  is  his  own  default,  and  that  each  particu- 
**  lar  perfon  muft  bear  fuch  a  proportion  as  is  fuitabfe  to  the  lofs 
^  arifing  fipom  his  particular  neglect,  which  makes  it  a  cafe  out  of 
**  the  power  of  this  court.  Now,  if  this  doctrine  (hould  pre- 
^  vail.  It  is  indeed  laying  the  axe  to  the  root  of  the  tree.  But  if, 
**  upon  inquiry  before  the  Mafter,  there  (hould  appear  to  be  a 
"  fttpine  negligence  in  all  of  them,  by  which  a  grofs  complicated 
^  lo&  happens,'!  will  never  determine  that  they  ate  not  all 
*'  guilty*  In  die  prefent  cafe  one  thing  is  clear,  that  the  five 
*<  dial  were  engaged  in  the  conCbderacy  are  certainly  liable  to 
^  make  good  the  lofies  which  the  corporation  have  fuftained  in 
**  die  firft  place  ;  atid  the  committee-men  who  were  not  partners 
'*  in  this  affair  are  liable  in  the  fecond  place  only,  by  conniving 
''  at  the  affair,  and  not  making  ufe  of  the  proper  power  inveited 
^  in  tbem  bj  die  charter^  in  order  to  prevent  the  ill  confequences 
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^  drifing  fr«m  fuch  a  confederacy.**  T'A^  Charitable  Catporatkn 
T*  Sir  Robert  Sutton  and  eiherSy  2  Atk.  400.  Attornef'General  t. 
Corporation  of  Bedford^  2  ^^z.  505.  Mnfter  and  Wardens  of  Ha^ 
berdajbers  Company  v.  Attorney^General^  in  Appeal^  i  Bro.  C.  P.  9* 
cited  alfo  6Vin.  323.  />/.  6.  S.  P. 

4.  In  the  town  of  Stafford  various  fums  had  been  given  to  the 
corporation,  to  be  lent  out  to  the  poorer  fort  of  the  inhabitants 
at  5/.  or  10/.  at  a  time;  fome  at  full  intereft,  fome  at  half  in- 
tcrefty  and  fome  without  intereft.  The  whole  fum  lent  out  was 
590/.  The  corporation  fearing  they  might  lofe  it  by  purfuing 
this  method,  in  17  r4  called  in  as  much  as  they  could,  and  then 
there  was  a  deficiency  of  140/. :  the  reft  continued  in  their  hands 
for  fome  years.  To  make  up  the  whole  fum  of  590/.  they  were 
advifcd  to  put  out  what  they  had  gathered  in  to  fecurity,  till  the 
intereft  (hould  have  accumulated  it  to  that  amount,  (which  wai 
made  up  in  1725;)  and  then,  in  order  that  the  poor  inhabitants 
Ihould  reap  the  benefit,  they  were  advifed  to  lend  the  whole  on 
good  fecurity,  and  divide  the  intereft  among  tht  poor  inhabitants^ 
as  they  (hould  think  proper.  They  followed  this  method,  and 
diftributed  21  /.  part  of  the  intereft,  among  42  of  the  poor  inha* 
bitants,  at  10/.  per  head.  Under  a  commiffion  for  charitable  ufes» 
they  were  compelled  to  lend  out  the  whole  again  in  fmall  parts, 
agreeably  to  the  bequeft,  and  to  pay  the  cofts  of  the  commif&on« 
They  took  exceptions  to  this  decree,  which  were  never  argued, 
they  agreeing  to  pay  the  profecutor  out  of  the  590/.  in  their 
hands  90/.  for  his  cofts;  and  fo  he  confented  that  the  decree 
ihould  be  reverfcd.  An  information  was  filed,  praying  for  in- 
tereft as  long  as  the  money  remained  in  the  hands  of  the  corpo- 
ration, and  to  have  other  truftees  appointed.  Lord  Hardwicie 
obferved,  that  fome  part  of  the  money  was  to  be  lent  without 
intereft,  other  parts  with  half  intereft,  and  other  parts  at  full  in- 
tereft. The  firft  of  thefe  was  a  good  charity,  in  that  it  was  a 
means  of  encouragement  to  fet  the  poor  on  work  ;  the  fecond  was 
good  in  proportion  ;  but  how  it  was  a  charity  to  lend  money  to  the 
poor  at  full  intereft,  he  could  not  find.  At  firft  the  corporation 
complied  with  the  trufts.  Andconfidering  the  money  was  to  be 
lent  to  the  poor  in  fuch  fmall  fums,  it  was  no  wonder  there  was 
a  lofs ;  and  if  the  whole  had  been  loft  in  that  way,  the  corpora- 
/  tion  would  not  have  been  anfwerable.  As  to  the  method  thef 
took  to  make  up  the  deficiency,  he  did  not  know  that  a  better 
could  be  taken.  But,  from  the  time  they  made  up  the  whole, 
they  kept  the  money  in  their  own  hands,  and  therefore  it  was 
prayed,  that  they  might  account  for  it  with  intereft ;  with  this 
intereft  they  ought  to  be  chargeable :  And  there  was  no  ground 
to  ftop  the  intereft  at  the  time  of  putting  in  their  anfwer,  though 
they  thereby  declared,  that  they  were  willing  to  account  for  it. 
That  intereft  then  muft  be  added  to  the  principal,  to  increafe  the 
fum  to  be  lent  out  to  the  poor  inhabitants.  The  cprporation 
claimed  an  allowance  of  the  21/.  diftributed  at  los.  per  head; 
this  advice  was  far  from  being  proper.  The  intention  of  thefe 
charities  was,  to  ai&ft  the  induftrious  poor.    But  the  giving  them 

6  fuch 


fuch  fmall  fums  as  lox.  a-piece  was  an  encouragement  to  make 
them  idle  :  however,  as  this  was  only  a  midake  of  judgment  in 
the  corporation,  they  mud  have  an  allowance  for  it«  But  for  the 
future^  he  added,  this  method  of  putting  out  this  money  to  ftran- 
gers,  and  didributing  the  intereil  among  the  poor,  mud  not  be 
continued.  The  agreement  that  the  profecutor  (hould  have  this 
90/.  for  his  cods,  and  that  the  decree  diould  be  reverfed,  was 
certainly  wrong,  both  in  the  corporation  and  the  profecutor. 
There  was  no  indance  of  cods  in  thefe  cafes  being  dire£ted  to  be 
paid  out  of  the  charity  money,  unlefs  where  the  bill  is  brought  to 
edablidi  a  charity.  He,  did  not  think  the  circumdances  drong 
enough  to  take  the  mpney  out  of  the  hands  of  the  corporation^ 
and  place  it  in  other  trudees ;  nor  was  he  inclined  to  take  the 
money  into  the  court.  But  the  circumdances  were  drong  enough 
to  dire£t  that  the  corporation  diould  pay  the  cods  of  this  fuit* 
The  information  was  made  necedary  by  what  they  did.  Decreed 
accordingly.  Attorney'Gemral  v.  Corporation  of  Siaffordy  Barn^ 
Rip,  in  Chan.  33.  The  Mayor ^  fe*^.  of  the  Borough  of  Hertford  r. 
the  Poor  of  the  fame  Borough^  in  Appeal,  j  Bro,  C,  F*  399.  S.  P. 

(F.  2)  Truftees.     Who  (hall  be.     [Suppl.  Sec] 

INFORMATION  for  the  purpbfe  of  removing  trudees  of  a  ' 
*  charity-fchool  at  B.  The  founder  had  devifed  lands,  after  the 
deceafe  of  his  wife,  to  trudees,  for  the  purpofe  of  fupporting  the 
fchool,  and  had  dire6ied  that,  fo  often  as  his  faid  trudees  diouId 
be  reduced  to  two,  fuch  two  furvivors  (hould  nominate  a  certain 
number  of  perfons,  being  inhabitants  of  Great  or  Little  B.  The 
objeAion  taken  to  the  trudees  was,  that  they  were  not  inhabit- 
ants of  either  of  the  B/s,  Attorney-Genera!  in  fupport  of  the  in- 
formation cited  a  cafe  of  the  Attorney-General  v.  France^  before 
Mr.  Baron -Eyr^,  fitting  for  Lord  Chancellor ^  1780,  where  there 
was  a  Crhilar  devife  ;  and  faid,  that  Mr.  Baron  Eyre  thought  the 
circumdance  of  inhabitancy  fo  material,  that  he  removed  the 
trudees  on  that  ground  only.  Lord  Chancellor  faid,  he  could  not 
but  doubt  that  cafe  to  have  been  determined  upon  this  ground. 
He  conceived  there  mud  have  been  fome  fpccial  ground,  which 
did  not  then  appear  :  but  in  this  cafe  there  fliould  have  been  evi- 
dence to  dicw  that  there  were  proper  perfons  in  B.  to  be  trudees, 
and  the  trudees  negledled  to  ele£l  them.  Information  difmifled^ 
with  cofts.     Attorney-General  v.  Cowper,  i  Bro,  C.  C.  43^. 

See  ex  parte  Bolton  School,  dated  (H),  inf  pi.  6. 

(^-  3)    Their  Power  in  nominating  the  Objedla  of 

the  Charity.     [Suppl.  Sec] 

I.  TJ^  Having  by  his  will  left  fevcral  fums  of  money  to  be  dif- 

'^  •    tributcd  in  charities  therein  defcribcd,  at  the  difcretion 

of  his  executors,  named  three  perfons  e^cecutors,  one  of  whom 

died 
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^d  before  the  filing  of  the  information  ;  and  the  queftioii  wat^ 
Whether  this  was  only  a  bare  authority  in  the  executors*  or 
coupled  with  an  interest  ?  Lord  Chanceikr-'^^*  I  am  of  opinion 
••  that  the  executors,  as  taking  the  whole  perfonal  eftate,  out  of 
M  which  the  charities  were  to  iiTue,  had  an  authority  coupled 
^*  with  an  intereft,  as  executors  have  been  always  held  to  have  in 
*  the  cafe  of  legacies ;  and  therefore  the  power  of  nominating 
^  the  feveral  perfons  who  were  to  partake  of  the  charity  is  con* 
^  tinucd  to  the  funrivor  of  them.  But  though  this  is  fuch  an 
^  authority  coupled  with  an  intereft  as  wouJ  J  furvire,  yet  it  is  fo 
**  far  a  truft,  that  in  cafe  of  miibehaviottr  the  court  may  inter* 
^  pofe ;  for  it  muft  be  allowed,  that  the  c«Nirt  has  a  particular^ 
^  tree,  and  extenfive  jurifdidion  in  the  cafe  of  a  charity,  and 
**  not  confined  to  the  proper  or  formal  methods  of  proceeding 
^  requifite  in  other  cafes.  I  am  of  opinkm^  that  the  executors 
<<  could  not  divide  the  charities  uito  three  parts,  and  each  exectt« 
**  tor  nominate  a  third  abfblotely }  becaufe  the  determination  6t 
<<  the  property  of  every  objc£l  was  left  by  the  teftator  to  the  di« 
«  tediion  of  all  the  executors,  and  fo  much  of  the  information 
«  as  feeks  a  fpecific  performance  of  a  pretended  agreement  to 
that  pttn>ofe,  muft  be  difroifled  with  cofts,  to  be  paid  by  the 
relators. '  N.  B.  This  w^s  faid  to  be  the  firft  inftaace  of  fuch 
a  dire£tion.     jittormiy-Gemirai  v*  CUgf  i  ^/l.  356. 

2.  Three  perfons  being  to  choofe  a  chaplain  for  a  parilh,  the 
queilion  was.  Whether  two  could  nominate  vrithout  all  concur* 
xing  ?  and  Lord  Hardwicke  held  In  general^  the  three  (hould  con- 
cur. But  the  ufage,  he  faid,  might  be  different ;  that  though  it 
ftould  come  out  that  the  choice  by  two  might  be  good  on  the 
foot  of  the  ufage,  yet  the  third,  having  a  right  to  be  prefent»  muft 
have  notice,  which  he  did  not  appear  to  have  had.  Aiiorm^ 
General  v.  Davy^  1740,  cited  I  Fez.  4x9. 

3.  ^p  the  proprietor  of  the  re£lory  of  j{.  out  of  which  no 
vicarage  had  ever  been  endowed,  having  negle£ied  to  fupply  the 
Cure,  feveral  of  the  parifliioners  raifed  and  paid  to  him  a  fum  for 
the  purchafe  of  ^oL  perann.  as  a  provifion  for  that  purpofe,  part 
to  be  paid  to  a  preacher,  to  be  chofeii  by  the  truftees  or  the  ma^ 
jority,  and  the  other  part  to  a  curate ;  and  the  annuity  was  fe* 
cured  by  demife  and  re-demife  of  the  tithes  to  13  truftees  at  that 
rent,  and  the  nomination  pf  the  curate  was  demifed  to  them  for 
1000  years.  F.  who  was  afterwards  owner  of  the  fee-fimple  of 
the  advowfon,  procured  from  the  reprefentative  of  the  furviving 
truftee  a  furrender  of  the  nomination  of  the  curate.  Tlie  quel^ 
tion  was.  Whether  the  advowfon  was  not  in  truft  for  die  pa* 
ri(hioners«t  large  ?  and  it  w^as  fo  held  by  Sir  Jofiph  Jeiyl,  and  by 
Lord  Macclesfield  on  a  rehearing  ;  the  court  taking  it  that,  by  the 
extin£tion  of  the  truft,  there  was  a  devolution  to  the  parifli,  and 
directed  an  eledlion  to  the  parifhioners,  which  (faid  J^ord  Chan^ 
mWoT  Hardwicke  in  citing  the  cafe)  was  had,  as  popular  elcdions 
are,  with  great  confufion.  There  was,  after  that  eIe£tion,  an 
appeal  to  the  Lards,  who  reverfed  both  decrees,  and  were  of  opi-^ 
aion  that)  |[iough  it  was  originally  a  truft  for  the  parifli^  an  abfitv- 
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lute  power  was  Tefted  in  the  trudees  of  nominating  fuch  a  tnU 
nifter  :is  they  or  the  major  part  (hould  think  fit,  in  order  to  avoid 
the  inconvenience  of  a  popular  elediion  ;  and  they  would  not  fuf- 
fcr,  upon  the  notion  of  a  rcfuJting  truft,  that  thofe  inconveni- 
ences (hould  arife  again ;  declaring,  that  the  funender  to  F^  was 
a  breach  of  truft ;  and,  therefore,  the  old  term  being  merged  in* 
the  inheritance,  a  new  term  (hould  be  created,  and  veiled  in  13 
new  trufteee,  to  be  approved  of  by  the  court,  who  (hould  go 
to  the  cleflion  of  a  miniftcr.  Attorney^Generaly  at  the  relation 
of  Ktnfare  Pariib,  v.  Foley^  cited  x  Viz.  418-9.  2  Bro.  C.  P* 
368.  S.C 

4.  By  a  decree  of  Lord  Chancellor  Bncoftf  25  of  the  principal 
iiihabitanta  of  the  parifh  of  j4,  were  to  pre/ent  and  e/eff  a  miniftcr 
for  the  pari(h  of  ^.,  they  being  appointed  truftees  to  meet  for 
^hat  purpofe  within  four  months  after  the  death  of  the  incum- 
bent, with  direftions  to  keep  the  truft  (illed  up  ;  and  this  prc- 
fentation  to  be  approved  of  by  certain  afliftant  preachers.  The 
laft  incumbent  died  in  February  1745  ;  but  it  happened  that,  by 
the  death  of  one  of  the  truftees  a  (hort  time  before,  there  was  an 
equal  number  of  truftees,  who,  upon  notice  given,  met  22d  March 
1 745  ;  B.  and  C.  were  the  candidates  j  the  truftees  were  equally 
divided,  fo  that  there  was  then  no  elcftion.  Thus  it  reftcd  till 
the  cad  of  July  1 746,  when  one  of  the  truftees,  who  voted  for  C, 
died,  upon  notice  of  which,  Augufl  6,  the  friends  of  B,  deter- 
mined to  meet  on  the  7th,  at  which  meeting  fcvcn  of  them  were 
perfonally  prefent,  and  five  more  by  proxy,  and  all  figned  the 
prefentation  of  A,  which  they  fent  to  the  other  truftees^  wYio  would 
not  fign  it.  B.  and  the  truftees  voting  for  him  filed  a  bill  to 
cftabli(h  his  eledioa :  then  an  information  was  filed  at  the  rela<« 
tion  of  C  and  others,  to  eftablifti  an  eleftion  fet  up  for  him  in 
the  ifihabrtants  of  tht  part/b  at  largCy  and  for  a  regulation  of  tfic 
charity*  Lord  Hardwiche  firft  confidered  BS  cleftion ;  he  faw 
no  grounds  to  fupport  it  in  law  or  equity ;  it  was  clearly  void  in 
point  of  law,  the  truftees  being  joint  tenants,  and  the  concur- 
rence of  all  of  them  necefliiry  :  But  was  there  any  thing  in  it  to 
induce  a  court  of  equity  to  compel  the  other  truftees  to  jolll?  *^' 
The  decree  required  not  only  a  prefentation,  but  an  eleAion,  ia 
order  to  which  there  muft  have  been  a  meetin^?*,  his  Lord(hip 
confidered  what  was  done  fubfequcntly  to  the  death  of  the  truftee 
who  voted  for  C,  and  the  meeting  on  7th  o{  Auguftj  in  faft  as 
earryingon  the  former  election  :  feveral  objeflions  had  been  made 
to  this  meeting ;  the  firft  was,  that  it  was  held  after  the  four 
months  ;  but  that  his  Lordibip  thought  not  fufficient ;  the  claufe 
was  only  direAory,  and,  by  their  cotiftitution,  they  had  a  general 
power  of  ele£ting,  which  this  did  not  take  away  :  the  next  was, 
that  there  was  no  approbation  of  the  a(Bftant  preachers^  but  thM 
appeared  never  to  have  been  attended  to  fince  the  refloratkny  , 
the  regulation  was  for  the  benefit  of  the  pari(h,  and  as  it  arofe 
by  confent,  it  might  be  laid  afide  by  confent  *,  and  the  general 
difufage  was  evidence  of  its  having  been  fo.  The  third  objeAioa 
was,  that  what  was  done  was  no  ele£lion ;  and  it  did  not  appear  to 
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bis  Lordfliip  tbat  It  was,  it  being  only  a  meeting  agreed  to  be  had  hj 
thefe  twelve,  including  the  proxiesi  to  confirm  the  votes  given 
before  i  not  to  confider  of  new  candidates,  and  to  go  to  a  fair 
elefiioni  but  by  taking  advantage  of  the  death  of  that  truftee. 
It   had  not  the  nature   or  appearance  of  an  elediion.    But  fup- 
pofing  it  had,  the  next  obje£tion  Was^  that  there  was  not  fufficienc 
notice  of  the  meeting,  which  was  clearly  neceflary  in  this  cafe. 
It  ws|6  fo  in  all  elediions  in  corporate  bodies,  unlefs  where  a  par- 
ticular day,  which  every  body  might  notice,  was  fixed  by  charter 
Of  ufage.     Could  the  major  part  of  the  twenty-four  have  met 
where  they  pleafed,  and  gone  to  an  election,  then  thirteen  might 
have  met,  and  feven  of  thofe  thirteen  have  bound  the  whole 
twenty-four.    The  prefent  had  been  compared  to  the  cafe  of  a 
condition  i  but  that  ftood  on  a  different  foundation  ;  for  where* 
ever  there  was  a  condition  in  a  will  or  fettlement,  it  was  a  quality 
of  the  right,  of  which  the  perfon  claiming  under  it  was  bound 
to  take  notice.     It  might  be  faid,  that  the  trudees  might  differ^ 
and  fome  be  for  meeting  at  one  time  and  place,  and  others  at 
another.    He  thought  thofe  truftees  who  firil  gave  notice  ihould 
take  place.    In  the  principal  cafe  other  candidates  might  have 
have  been  propofed,  and  the  majority  of  the  whole  might  have 
agreed   to  them.     His  Lordihip  next  adverted  to  the  proxies^ 
which  he  thought  not  admiOible,  the  Vud  repofed  being  perfonal, 
and  requiring  judgment ;  he  therefore,  on  thefe  grounds,  diC- 
fl[iified  &'&  bill.*- Then  came  the  information,  which,  he  faid,  was 
not  to  be  difmifled,   becaufe   the  particular  relief  prayed  war 
wrong,  if  the  charity  wanted  any  direction.     Then  it  prayed  the 
eftablifliing  the  popular  ele£lion  of  C.  which  could  not  be  done, 
being  contrary  to  Lord  Bacon's  decree,  which  veiled  it  in  truf- 
tees  merely  to  avoid  a  prefentation  at  large.    Then  a  court  of 
equity  would  not  fay,  that  ceflui  que  trufi  ihould  prefent  contrary 
to  this  trufl; ;   nor,  unlefs  compelled  to  it  by  a  plain  abfolute 
right,  would  it,  on  account  of  the  inconvenience,  eftabliOi  a  po- 
pular eledion  of  a  minifter  in  this  parifh,  which  was  large.  '  His 
liOrdfliip's  refolution  then  was,  to  dire£l  the  number  of  tru(^ 

«  tees  to  be  filled  up  properly,  and  then  to  go  to  election  ;  atid  he 
cited//,  i-fup'  As  to  the  afliftant  preachers,  he  faw  no  reafon  for 
litem.  As  to  a  fublequenc  e]e£tion,  he  faid,  he  would  dire£l  two 
meetings  of  the  trudees,  the  firft  to  fill  up  the  whole  twenty-five, 
s^id  to  appoint  a  fubfequent  meeting  for  the  election,  of  which 
the  truftee  firft  named  in  the  traft  deed  was  to  (end  a  written  no- 
tice, within  fourteen  days  next  after  avoidance,  to  the  reft.  And 
the  decree  was  afterwards  affirmed  by  aflent  in  Dom.  Proc4 
j^tiorney-General  V.  Scott,  i  Fez,  413. 

See  further  as^to  the  extent  of  the  powers  of  truftees  to  nomi- 
nate obje£ls,  and  the  manner  in  which  they  are  to  be  exercifed„ 
*  *   (A)  fup.  /J.  I,  2,  3,  and   marginal  note.      Attorney-General  v. 

.    Liigh^  and  Same  v.  Boultbee^  both  ftated  (D)  /(f,  fee.  3.  pL  i,  a. 
See  aifia  Prefentation^  p^/i. 
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(G)  CommifRoners.     Their  Power.     And  Decrees  4vtncf49g- 
made  by  them  confirmed,  or  fet  afide. 

/•COMMISSIONERS  appointed  under  /J3  Eli%.  have  n6  power 
^^  to  give  cofts  ;  but  the  court  of  Chancery  ^\\\  do  it.  In  Ay- 
lei  V.  Doddy  2  Atk,  239.  See  accordingly  Barn.  Rep.  in  CL  37. 
and  inf.pL  i. 

(H)  Proceedings.  And  Exceptions  to  Decrees.   [Alfo  ^^'""'^9^' 
of  the  Power  of  the  Court  of  Chancery  in  rela- 
tion to  Charities.] 

f  •  C  XCEFTIOMS  had  been  t^iken  to  the  decree  of  defendants  as 
'^  commilEoners  of  charitable  ufes,  and  thirty-nine  exceptions 
cmt  of  forty-three  were  allowed.  On  the  queAion  of  cods.  Lord 
Hardwuke  faid,  fix  precedents,  which  he  mentioned,  had  been 
cited,  where  cods  had  been  given.  On  the  other  hde  thefe  pre* 
cedents  had  been  faid  to  be  erroneous,  becaufe  there  was  no  au- 
thority given  to  the  Chancellor  by  43  Elix.  to  award  cofts.  But 
bis  Lord(hip  (aid,  that  the  court,  finding  thefe  words  in  the  a£l:, 
fee.  9.  "  That  the  Lard  Chancellor ^  ^c.Jball  and  may  takefuch  order 
**  for  tie  due  execution  of  all  or  any  of  the  faid  judgments ^  decrees f 
*'  and  order Sy  as  to  f%em  Jball feem  fit  and  convenient ^^^  had  put  it  in 
the  fiiape  of  an  original  cauie,  in  which  the  exceptants  were  con* 
fidered  as  plaintiifs,  and  the  refpondents  as  defendants ;  and  that 
in  the  examination  of  witnefles  neither  fide  was  bound  by  what 
appeared  before  the  commilGonere,  but  might  fet  forth  new  mat- 
ter, if  they  thought  proper ;  otherwife,  as  the  evidence  before 
the  jury  or  commiflioners  was  given  viva  voce^  the  court  woiyld 
liave  known'  nothing  of  the  merits.  It  had  indeed  been  con- 
tended that  the  court  ought  to  refort  back  to  the  original  jurif- 
diAion  in  point  of  cofts,  upon  arguments  drawn  chiefly  from 
cafes  of  cofts  at  common  law.  But  courts  of  equity,  hfs  Lord- 
(hip  anfwered,  had  in  all  cafes  done  it,  not  from  any  authority, 
but  from  confcience }  nor  did  it  make  any  difference  that,  in  the 
principal  cafe  it  arofe  on  the  common  law  fides  as  it  came  out  of 
the  petty  bag.  And  he  refemblcd  the  cafe  to  that  of  bankrupts  and 
ideots^  where  the  Chancellory  from  his  perfonal  authority,  gave 
cofts.  He  therefore  held  himfelf  bound  in  the  principal  cafe  by 
the  precedents  cited.  The  queftion  then  was  as  to  cofts  above  and 
cofts  below :  and  as  to  the  fir  ft,  his  Lordfhip  held,  that  the  ex- 
ceptants ought  to  have  cofts  upon  thoftp  exceptions  in  which  they 
had  prevailed,  and  the  refpondents  cofts  in  thofe  where  they  had 
prevailed.  As  to  the  cofts  below,  he  faid,  it  muft  reft  upon  the 
agreement  between  the  parties  \  he  would  not  interfere.  Cerpo* 
ratiom  rf  Burford  v.  Lenthall^  2  Ati.  55 1. 
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2.  DcTife  of  3500/.  South'Sea  annuities  to  the  plainttfis,  to  be 
applied  to  the  maintenaace  of  poor  labourers  rending  in  Edift' 
burghf  and  towns  adjacent.  Lord  HarJwich  was  of  opinion,  he 
could  not  give  ^y  dire^iions  as  to  the  diftribution  of  the  money, 

*  tbat  belonging  tb  another  jurifdifbionj  viz*  fome  of  the  courts  of 
Scotland  i  and  he  therefore  direded  that  the  annuities  ihould  be 
transferred  to  fuch  perfons  as  the  plaintiflFs  (hould  appoint,  to  be 
applied  to  the  tcufts  of  the  will.  Provofi,  &c.  of  Edinburgh  t. 
Jlubreyi  Amb,  236. 

3.  An  information  is  not  to  be  difmifled,  although  the  parti- 
cular relief  prayed  be  wrong,  if  the  charity  want  any  direction.  In 
Jttormey^enerai  y,  Jeans^  i  Atk.  33;.  Same  v.  &o//,  i  Ve%*  4i3» 
fecond  queftion  in  Same  y.  Breton^  2  lb*  416.  S.  P. 

4.  The  reflory  of  A.  was  by  deed,  in  1656,  veiled  in  trufteea 
for  the  benefit  of  the  parifhioners  and  inhabitants,  and  their  foc- 
ceflbrs.  There  was  alfo  a  perpetual  curacy  with  a  penfioo,  fay- 
ing nothing  of  the  nomination  and  eteAion  of  the  curate.  The  in- 
formation prayed  the  court  to  fet  afide  an  qledion  made  by  the 
inhabitants  at  large,  and  then  to  declare  and  eftabliOi  the  general 
rule  of  elc£lion.  The  relators  contended,  that  the  right  of 
cle£lion  was  confined  by  ufage  to  houfe-keepers  paying  fcot  and 
lot  i  but  Lord  Hardwicke  faid,  that  the  evidence  went  the  other 
way.  His  Lordfliip  then  adverted  to  the  queftion.  Whether  the 
court  ought  not  to  make  a  decree  to  f^pttle  the  right  ?  for  that 
being  a  charitable  ufe,  the  information  (hould  not  be  difmifled. 
The  general  rule,  he  faid,  was  fo,  but  it  did  not  hold  there  ;  for 
nothing  was  a  charitable  ufe  there  but  the  penfion,  which  was  not 

«  in  queftion  ^  nor  was  there  any  proof  entered  *  into  of  it.  The 
court  would  not,  therefore,  at  the  fuit  of  a  few  parifliioners,  put 
the  parifb  to  the  expence  of  an  iflue  to  fettle  a  right,  which  might 
not  come  in  queftion  in  feveral  years.  And  the  whole  of  the 
information  was  difmifled  with  cofts.  Attorney-General  v.  Parker^ 
1  Fez.  43.  P 

5*  An  information  was  brought  to  have  the  tncreafing  fnrpluft 

Erofits  of  a  charity  fchool,  founded  by  the  crovrn,  applied  for  the 
enefit  of  the  mafter ;  but  the  mafter  was  not  a  parry.  There 
was  a  crofs  bill  to  have  them  applied  for  the  benefit  of  the  poor 
children.  Lord  Chancelfor-^**  This  is  a  very  caufelef^  inform»- 
^*  tion,  and  (hould  be  difmifled  without  any  decree,  if  it  were  not 
**  for  the  ^rofs  bill.  The  dodrine  is  true  in  general,  that  where 
''  there  is  an  information,  it  ought  not  to  be  difmified,  but  there 
^*  (hould  be  a  decree  to  eftablifh  the  chapity  according  to  the  in- 
**  tent  of  the  donor :  but  that  rule  relates  to  private  charities ; 
*'  for  where  there  is  a  foundation  for  a  perpetual  charity  by  the 
'*  crown,  it  is  eftabir(hed  as  well  as  it  can  be  already  by  a  higher 
'<  authority  than  this  court.  This  is  a  foundation  by  the  crown^ 
<^  and  there  is  a  particular  dire£lio)i  by  the  laft  charter  for  the 
'*  application  of  the  revenue ;  nor  will  I  make  a  decree  for  the 
*<  eftabliflimem  of  a  charity,  which  is  properly  regulated  by  char- 
**  ter  from  the  crown,     ne  information  h  phanly  brwght  fm  the 
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*'  Unefit  cf  the  mafler  /  and  had  it  Jlood  on  that  only,  it  tnufl  have 
"  heen  difmijffed^  or  ordered  tojland  over^  to  make  htm  a  party.  Ac- 
•'  cording  to  the  cafe  of  Thetford  fchool»  if  the  whole  revenue 
**  had  been  applied  for  the  mailer,  it  might  be  a  ground  to  apply 
^  the  incrtafing  furplus  in  the  fame  manner ;  but  there  has  been 
^  a  great  alteration  here ;  as  a  doubt  whether  the  whole  body  was 
^'  not  diflblved  for  not  taking  the  oaths,  and  fo  a  new  charter 
"  granted  by  the  crowoi  (who  had  a  right  to  vifit,)  and  accepted 
"  by  the  corporation,  appointing  a  rery  ample  falary  to  the  maf- 
*'  ter;  in  contradiclion  to  which,  this  information  would  exhauft 
"  tlic  whole  for  the  mafter's  benefit,  and  take  it  from  the  poor 
"  boys.  Then  this  being  an  unnecefTary  information,  and  in  coii- 
"  tradi£lion  to  the  right,  the  relators  muft  pay  the  cofts  thereof.'* 
Attorney^ eneral  v.  Smart,  1  Fez.  72.  See  S.  P.  as  to  both  refo- 
lutions  in  jittorney-General  v.  Middieton,  2  lb,  328,  330.  See  alfo 
Mitf.  Cha.  Plead.  90. 

5.  By  a  private  a£l  of  parliament  for  regulating  Bolton  fchool^ 
the  number  of  truftees  was  limited  to  twelve,  of  whom  fevcn 
were  to  conftitute  a  quorum  \  and  there  was  a  claufe  in  the  aft,  by 
which,  if  any  of  the  coiHlitutions  or  provifions  (hould  be  found 
inconvenient  or  impra£licable,  the  trudees  might  apply  by  peti- 
tion to  the  Lord  Chancellor,  who  might,  in  a  fummary  way,  vary 
fuch  conftitutions  or  provifions.     It  being  found  impraAicable  to 
gather  together  fo  large  a  number  as  feven  out  of  twelve  truflees, 
infomuch  that  no  meeting  had  ever  been  had,  all  the  truftees,  ex- 
cept two,  (who  confented  to  the  application,)  applied  now  to  the 
Chancellory  either  to  increafe  the  number  of  truftees  to  fixteen,  or 
make  the  quorum  confift  of  five  only.     But  his  Lordlhip  thought 
this  not  within  his  jurifdi£lion,  which,  though  it  might  extend  to 
varjang  bye -laws,  or  particular  provifions,  did   not  comprife  a 
power  to  alter  the  general  conditution  of  the  truft  itfelf ;  and 
therefore,  that  the  application  niuft  be  to  parliament.     Ex  parte 
Mon  School,  2  Bro.  Ca.  Ch.  662. 

7.  An  information  was  filed  at  the  relation  of  a  charity,  which 
claimed,  in  oppofition  to  another  charity,  under  a  doubtful  de* 
fcriptlon,  applicable  to  both,  but  was  held  not  to  be  entitled, 
The  Attorney 'General  contended,  that  the  court  in  general  was  not 
contented  to  fay,  the  party  is  not  entitled,  in  cafes  of  charities^ 
but  had  gone  further,  by  declaring  who  was  entitled  ;  for  other- 
wife  it  might  be  faid,  the  information  was  difmifTed  for  want  of  ' 
parties,  or  for  fome  informality.  This  doubt,  he  faid,  was  raifed 
entirely  by  the  teftator,  who  had  adopted  part  of  each  defcrip- 
tioD,— Cofts  ought  to  be  out  of  the  fund.  Lord  Chancellor — "  The 
**  confequcnce  of  difmifling  the  information  appears  to  be,  that 
^*  the  relator  had  no  tithe.  If  I  keep  it,  I  muft  decree  firft,  that 
''  the  relator  has  no  title,  and,  upon  that  information,  give  di- 
**  regions  how  the  charity  ihall  b«  adminiftered  to  thofe  who 
''  have  title.  I  doubt  whetlier  that  be  the  pra£lice.  As  to  the 
*'  cofts,  it  you  have  totally  failed,  you  cannot  have  them ;  the 
*'  utmoit  you  can  claim  is,  to  be  difcharged  without  cods."  jtt^ 
krnej^eneral  v.  Oglender^  l  Vez.jun^  246. 
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8.  In  Attormy^efural  y,  Boultiee^  2  Vez.jun.  390.  (and  (latec) 
(D)f/efi.  3.  pi,  i-fup.\  the  Mailer  of  the  Rolls,  after  difpofing  of 
the  principal  queftion,  confidered  the  point  of  cofts  in  the  follow- 
ing manner :  '^  As  to  the  cofts,  I  cannot  think  of  faddling  the 
^<  truftee$,  who  were  left  to  judge  for  themfelves,  and  had  no 
'*  particular  mode  pointed  out.     .1  ihould  indeed  have  thought  it 
'<  better  for  them  to  have  kept  to  the  precedent  in  their  book. 
^*  I  am  inclined  to  purfue  the  mode  adopted  in  AttorneyGeneral 
••  V.  Righy  3  P.  JVms.  145.     As  to  the  relator's  cofts,  he  will 
*'  have  all  the  reft,  paying  the  truftees  their  cofts.   The  direflion 
^^  is  not  literally  complied  with.    It  is  faid,  the  truftees  ought 
*^  not  to  have  made  any  oppofition :  I  do  not  think  they  have 
*'  made  any.    They  have  not  difpofed  of  the  fund,  nor  applied 
<*  it  to  any  other  obje£l :  but  they  ftate,  that  they  are  willing 
*^  to  a£l,  as  the  court  (hall  dire£l  \  and  the  will  being  poGtive, 
•*  they  did  not  venture  to  apply  it  to  this  vicar."    The  reporter 
fubjoins  that,  at  the  requeft  of  the  counfel  for  the  information, 
who  fuggefted,  that  the  truftees  did  not  let  the  houfe,  cofts  were 
referved  :  but  the  Mafter  of  the  Rolls  faid,  he  did  not  blame  them 
for  not  letting  it  \  as  they  were  afraid  to  ftir. 

9.  The  information  was  for  eftabliftiing  a  charity  under  a  will. 
The  company  were  the  truftees.  Lord  Chancellor^**  The  thing 
<f  to  be  diftributed  is  the  furplus  beyond  the  repairs  and  other 
<*  charges.  The  Mafter  ought  to  nave  reported  the  Qiares  in 
*^  aliquot  parts  inftead  of  monies  numbered ;  for  the  furplus  muft 
<*  be  an  uncertain  fum.  The  difference  of  the  land  tax,  which 
**  may  be  one  year  four  ftiillings  in  the  pound,  another  year  three, 
'*  may  make  a  diffierencc  in  the  profits ;  fo  may  the  failure  of  te« 
<*  nants,  Isfc.  therefore  it  ought  to  be  diftributed  in  aliquct  parts 
<*  to  the  proper  objects,  according  to  the  diteAions  of  the  tefta* 
<*  tor.  As  to  the  execution  of  the  truft,  it  is  not  to  be  kept 
**  under  tlie  direction  of  the  court,  to  be  executed  from  time  to 
^  time,  but  is  to  be  executed  under  a  general  direction  to  the 
<*  truftees  \  which  is  the  only  way  of  adminiftering  a  charity. 
<*  Then  the  firft  thing,  they  are  to  do,  is  to  repair ;  which  muft 
^*  hcfub  artiirio  bonorum  virorum.  If  the  truftees  mift)ehave,  these 
<*  muft  be  another  information  upon  the  new  ground.  I  cannot 
<*  keep  this  information  here  for  ever.  I  know,  thefe  applica- 
**  tioos  to  the  court  are  very  expenfive  $  and  for  that  reafon  I 
«  want  to  get  rid  of  it."  Attorney^General  v.  Haberda/hen  Com* 
fany^  l  YeJ.jun.  295. 

See  further  as  to  Charitable  Vfes,  Mandamus^  Mortmain^  Ft* 
Jitor^  8cc.po/l. 
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(A)  What  fhall  be  faid  to  be  Common  Highway.    ♦^'°^5o«> 

IF  a  man  afligns  a  way  out  of  his  own  ground,  becaufe  the  high* 
way  is  foundrous,  that  does  not  become  the  highway  unlefs  it 
be  done  by  the  king's  licence  upon  an  ad  quod  damnum*  Rex  v* 
Wardi  and  Linn^  Cro,  Car,  267. 

(B)  Who  ought  to  repair  it.  ^v\ntrso%. 

1.  "THE  truftees  of  a  turnpike  road  had,  by  virtue  of  their 
*-  powers,  altered  a  road  fo  as  to  run  through  another  parifli. 
The  officer  of  the  truftees  diftrained  the  goods  of  the  plaintiff^ 
being  an  inhabitant  of  the  parilh  into  which  it  was  brought,  for 
not  doing  ftatute  duty  thereon.  Held  that  the  a£lion  hj  agaioil 
the  officer.     WheeUt  v.  Cooper ^  i  Blaehjt.  603. 

2.  If  the  inhabitants  of  a  townlhip,  bound  by  prefcription  to 
repair  the  roads  within  the  townfliip,  be  exprefsly  exempted  by 
the  proTifions  of  a  road  a£l  from  the  charge  of  repairing  new 
roads  to  ,be  made  within  the  townOiip,  that  charge  muft  tiecer* 
farily  fall  on  the  reft  of  the  parifh.  Rex  ?•  Lthahitanis  of  Sheffield^ 
2  Term  Rep.  B.  R.  106. 

3.  If  truftees  under  a  road  a£l  turn  a  road  through  an  inclofure,  ^ 
and  make  the  fences  at  their  own  expence,  and  repair  them  for 
fcyeral  vears,  they  cannot  be  compelled  to' continue  fuch  repairs* 
unlefs  there  is  a  fpecial  provHion  in  the  a£t  for  that  purpofe.— 
What  is  meant  by  repairing  the  road,  is  only  repairing  the  fur- 
face  over  which  the  fubje£ts  have  a  right  to  pafs.  Rex  v.  Com'^ 
mlffioneri  of  Uandtllo  Roads ^  2  Term  Rep,  A  U-  232. 

4*  The  fa6l  of  non-repair  is  traverfabic  when  a  juftice  pre-  ^ 

fents  a  highway  upon  his  own  view.     Rex  v.  Juftkes  of  Ifilti, 
I  B/actjr.  467. 

5,  An  order  for  impofing  a  rate  towards  the  repairs  of  the  high- 
ways was  qnaflied  for  two  exceptions;  1.  becaufe  it  did  noc  ap- 
pear the  ftatute  labour  was  infufficient ;  2.  becaufe  landholders 
only  were  charged.     Rex  v.  Inhabitants  of  Stroitd^  i  Str.  315- 

By  13  C  3.  c.  78./  I.  on  the  22d  day  of  September  in  every 
year  the  conftables,  churchwardens,  furvcyor  of  highways,  £sV. 
and  hoofeholders  of  every  parifh,  (hall  affemble  and  make  out  a  lift 
of  ten  inhabitants,  qualified  <)s  there  dire£led  to  ferve  the  office 
of  furveyor  of  highways,  and  ftiall  fend  a  duplicate  thereof  to 
fome  jultice  in  the  divifion,  and  the  lift  to  the  fpecial  feffions  to 
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be  held  on  the  week  after  the  Mtcbaelmas  general  quarter  feffions 
for  the  purpofes  of  the  roads  ;  and  if  no  lift  is  made  out,  the  juf- 
(ices  may  appoint  a  furveyor,  with  a  falary  as  there  limited  \  and 
the  jufticed  may  require  the  conftables,  ^c.  to  give  in  an  account 
how  much  the  aflcflmcnt  of  6  d,  in  the  pound  will  ratfe. 

Seek.  3.  The  furveyor  (hall  give  fecurity  by  bond  for  the  money 
to  be  received  by  him. 

Sc€tm  $.  If  two  parts  out  of  three  agree  in  the  choice  of  a  fur- 
veyor with  a  falary,  the  jufticcs  may  appoint  accordingly. 

Se£l.  6.  No  tree  or  bu(h  fliall  be  allowed  to  ftand  within  fifteen 
feet  of  the  centre  of  a  highway,  unlefs  for  ornament  or  (belter  to 
the  houfe  or  court-yard  of  the  owner. 

Sed.  7*  The  owners  of 'hedges  and  trees  overfhading  the  road 
are  direj^ed  to  prune  the  fame ;  and  if  not  done,  upon  notice, 
forfeit  two  (hillings  for  every  fuch  tree,  and  the  furveyor  (hall 
order  the  fame  to  be  cut  or  pruned. 

ScA.  8.  The  ditches  through  which  the  water  is  ufed  to  run 
off  the  highways  are  to  be  fcoured  by  the  proprietors  and  kept  in 
repair  under  penalty  of  lox. 

SeA.  9.  If  any  perfon  (hall  lay  any  ftones,  timber,  l^c.  on  tbe 
highway,  or  (hall  fufFer  any  foil,  ^c,  throwti  up  in  fcouring  any 
ditches,  ^c.  to  remain  five  days  there  after  notice,  he  (hall  for- 
feit  10/. 

Se£l.  10.  If  any  ftone,  65*r.  is  laid  within  fifteen  feet  of  the 
centre  of-  the  road,  and  not  removed  on  notice,  any  perfon  may, 
by  a  juftice's  order,  remove  the  fame  and  take  it  to  his  own  ufe. 

Sc£t.  II.  Any  perfpn  leaving  a  waggon^  l^c.  (unlefs  when 
loading  and  unloading  by  the  Hde  of  the  way)  in  the  high  road^ 
fo  as  to  ftop  the  paiTage,  (hall  forfeit  lox. 

Se£l.  15.  Surveyors  are  to  maintain  all  public  cartways,  lead- 
ing.to  any  market  town,  twenty  feet  wide  at  leaft^  and  horfewayt 
eight  feet;  if  the  ground  between  the  fences  will  admit  thereof* 

Sctl.  )  6.  Juftices  may  order  a  road  to  be  widened,  or  turned 
\i  it  cannot  otherwife  be  widened,  fo  as  not  to  exceed  thirty  feet 
in  breadth ;  and  fo  as  they  do  not  take  away  any  buildings,  gar« 
den,  park,  of  yard,  and  make  recompence  to  the  proprietors  of 
the  lands  adjoining;  and  if  fuch  recompence  cannot  be  fettled 
by  agreement,  then  by  a  jury  at  the  quarter  fefllions,  and  there* 
upon  an  afTeflTment  may  be  impofed  by  the  juftices,  not  exceeding 
*  <S/ in  I  he  pound  in  one  year* 

Se6l.  19.  When  it  (hall  appear  to  any  two  juftices  that  any 
bighway  may  be  diverted  fo  as  to  be  nearer  or  more  commodious; 
if  the  ownerff  agree,  fuch  jufticet  may  divert  the  fame  accord- 
ingly, an  appeal  to  all  perfons  aggrieved  being  given  at  the  quar- 
.ter  ieflions ;  but  if  acquiefced  in  for  a  year,  then  to  be  final. 

Se£t.  22.  Juftices  may  order  unneceflary  ways  to  be  (topped 

(yp,  and  turned  into  other  roads. 

"^  St6t.  24.    Any  juftice  may,  upon  his  own  view^  or  upon  in-* 

t  formation  upon  oath  by  any  furveyor,  pre(ent  at  the  quarter  fef» 

Cons  any  highway  or  bridge  out  of  repair,  or  other  ofience  againlt 

that  a£t>  and  tbe  fame  (ball  not  be  removed  by  certiorari  or  other-r 
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irifc  tni  after  traverfe  and  jadgment;  and  that  fuch  prefentment 
fhall  have  the  fame  t(k(k  as  if  by  the  oaths  of  twelve  men  j  and  the 
feffions  may  aifefs  fuch  fines  for  the  offence  as  they  (hall  think  fit. 

Sc&,  7.6.  Juftices  may  order  dxre£lion  pods  at  the  meeting  of 
fcveral  ways  and  in  places  fubje£^  to  be  flooded,  to  be  put  up  bjr 
the  furveyors. 

.  Se£l.  27.  The  furveyor  may  take  any  rubbifli  from  the  quarries 
'Within  his  diftridiy  without  leave,  for  repairing  the  roads ;  or  may 
get  gravel  in  any  common  or  in  any  brook  in  his  own  diftrid,  ot 
in  any  other,  if  .there  is  not  fuificient  in  his  own,  or  gather  the 
fiones  off  any  land,  with  leave  of  the  owners^  or  an  order  of  a 
juftice,  if  no  caufe  be  (hewn  to  the  contrary. 

Se£L  2Q.  When  fuSpient  materials  cannot  be  had  as  aforefaid^ 
the  furveyor  may,  by  order  of  two  judices,  take  materials  from 
any  other  lands  adjoining  the  road,  paying  a  recompence  to  the 
owner  as  the  judices  (hall  fettle,  if  the  parties  do  not  agree. 

Se£t.  30,  To  defray  the  expences  of  buying  materials,  and  mak- 
ing recompence  to  different  perfons  as  aforefaid,  and  for  erecting 
fign-pofts  and  repairing  ditches,  is^c.  the  judices  may  at  a  fpecial 
fcflioos  order  an  afTeiTment  not  exceeding  6  d*  in  the  pound  in 
any  year. 

Sc€t.  34.  Every  perfon  keeping  a  team  (hall  perform  ftatute 
duty  by  fending  a  waggon  and  team  and  two  men  fix  days  every 
year  when  required,  and  the  fame  to  be  furniihed  by  him  for 
every  50  /.  a*  year  held  by  him,  belides  the  fird  on  which  the  (aid 
team  is  kept,  and  by  every  other  perfon  for  every  50/.  a-ycar  held 
by  them  within  the  pariCh  or  didri£l ;  and  other  perfons  keeping 
land  of  lefs  quantity  than  50/.  a-year  (hall  contribute  at  the  rate 
of  I  3.  for  each  day's  datute  labour  for  every  20  /.  fo  held  by 
them  ;  and  fuch  contribution  may  be  enforced  by  didrefs. 

Sed.  35.  Perfons  keeping  only  a  cart  and  one  or  two  horfes, 
may  be  compelled,  indead  of  the  compofition  aforefaid,  to  fur-* 
ni(h  the  fame  and  ono  man  for  the  faid  fix  days ;  perfons  keeping 
wheel  carriages  and  no  teams  (hail  pay  i  /•  for  each  day's  datute 
labour,  for  each  horfe  ufed  in  fuch  carriage ;  and  every  perfon 
not  chargeable  in  any  of  the  refpeds  aforefaid,  from  1 8  to  60 
years  of  age,  and  not  being  an  apprentice  or  menial  fervant,  (hall 
be  obliged,  by  themfelves  or  another  fufficient  labourer,  ta  labour 
on  the  roads  during  the  faid  fix  days ;  and  the  furveyor  may  com- 
mute the  duty  of  a  team  for  the  fervice  of  three  men,  or  4  /•  6J» 
in  default  thereof ;  and  all  the  faid  perfons  (hall  bring  with  them 
proper  indruments,  and  (hall  work  for  eight  hours  every  day. 

Se£i.  37.  The  furveyor  is  to  give  or  leave  in  writing  four  days* 
notice  of  the  day,  hour,  and  place  of  each  day's  work ;  on  ne- 
glecting to  obey  which,  for  a  team  (hall  be  forfeited  lo/./  for  a 
cart  and  two  horfes,  5  /•;  cart  and  one  horfe,  3  i.;  and  a  labourer^ 
Is.Cd. :  but  if  all  the  labour  is  not  required,  an  equal  abate* 
ment  (hall  take  place. 

Sea.  38.  Any  perfons  may  compound  with  the  furveyor  for 
their  duty  according  to  the  rates  to  be  fettled  by  the  judices,  and 
Uk  default  of  their  adjuding  tl^  (amci  then  for  every  team  4u6d*i 
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for  every  cart  and  two  horfes,  3  /.;  for  a  cart  and  one  horfe,  2/.; 
and  for  a  labourer's  fcrvice,  4  d. 

SeA.  39.  If  extravagant  prices  are  likely  to  be  afked,  jaftkes 
may  order  the  duty  of  carriages  in  kind^  except  of  perfona  occu- 
pying lefs  than  20  A  ptr  ann.^.  and  may  compel  the  labourers  to 
ferve  perfonally  for  the  ufual  wages  there,  dedu£ling  4^/./  and  if 
only  a  part  of  the  teams  or  labcMiir  is  required,  the  exemption  i% 
to  be  by  lot. 

Stdt.  43.  The  inhabitants  of  every  partih,  Cs^r.  may  appoint 
three  months  in  every  year  in  which  no  fervice  is  to  be  performedf 
for  feed,  hay,  and  corn  harveft,  giving  notice  to  the  overfeor  three 
days  after  the  meeting,  and  fourteen  days  before  the  begituiing 
of  each  fuch  month. 

Se£t.  45.  If  the  duty  has  been  performed^  and  the  highways 

are  not  fufficiently  amended,  the  furveyor  (having  gifen  notice  in 

the  church)  may  apply  for  and  get  an  afleflment  for  that  purpofe; 

Se£t.  46.   The  afleiTment  laft   mentioned,  together  with  the 

aftfiment  for  buying  materials,  (hall  not  exceed  9  ^.  in  a  year. 

Se£i.  47.  No  fine  or  penalty  concerning  the  highways  (hall  be 
returned  into  the  Exchequer,  but  (hall  be  paid  to  fuch  perfon  as 
the  court  (hall  direfl:,  to  be  applied  to  repair  the  roads  \  and  if  any 
fine  impofed  on  a  pari(h  be  levied  of  an  individual  there,  he  (hall 
obtain  a  rate  to  be  made  and  collected  by  order  of  juftices  for  re<^ 
imburftng  him. 

Se^.  55.  Provides  the  utmoft  number  of  horfes  to  be  ufed 
in  carriages  of  the  dAferent  dimenfions  there  mentioned. 

Se£i.  57.  Juftices  may  liceafe  an  additional  number  of  horfes 
up  hills  or  in  bad  roads. 

Se&.  58.  And  if  a  waggon  is  compelled  to  ufe  more  by  deep 
fnow  or  ice,  the  juftices  may  ftop  proceedings  aga»nft  him. 

Se^.  59»  The  owner's  name  (hall  be  put  on  every  carriage  let 
to  hire. 

Se£t.  60.  The  driver  riding  on  his  waggon,  or  being  too  diftant 
to  direA  it,  or  ftopping  up  the  paflage,  or  refufing,  when  not 
loaded,  to  make  way  for  a  carriage,  forfeits  20/.  if  owner,  lo/.  if 
'  r  not  \  may  be  committed  for  one  month  'or  till  payment,  and  may  be 

apprehended  without  warrant  and  carried  before  a  jullice  ;  and  if 
he  refufes  to  difcover  his  name  may  be  committed  for  three 
months,  or  proceeded  again  ft  by  defcription  without  name. 

13^- 3*  c.  84.  makes  (itnilar  proviiions  with  negard  to  tum^ 
pike-roads,  as  the  above  -ftatute  makes  in  other  roads,  as  to  the 
waggons  and  carriages  going  thereon. 

Sedi.  I.  Truftees  are  to  order  weighing  machines,  and  to  weigh 
all  waggons,  isfc,  \  and  are  empowered  to  coitedl  certain  tolls  for 
extra -weight  beyond  what  fpecified  in  that  claufe  for  each  fort  of 
earriage, 

Se£k.  2*  Toll-gate  keepers  fulFering  carriages  with  over-weighl 
to  pafs  unweighed,  to  forfeit  5  /. 

Se£^.  4.  Driver  refufing  to  turn  to  be  weighedtto  forfeit  40/. 
Se£l.  23.  One-half  addition  is  made  to  the  toll  of  all  carriages 
having  leb  than  (ix^inch  wheels. 

Sea. 


C^tmin  Commom  123 

Sed.  27.  Not  to  extend  to  coachesi  chaifesi  Isfc.  or  to  carts 
drawn  by  one  horfe  or  two  oxen. 

Se£);«37.  If  the  furveyor  fuffer  rubbiQi  to  remain  four  days    ' 
within  ten  feet  of  the  centre  of  the  road,  obftruding  it,  he  for* 
fcits  40X. 

Se^.  3.  Ferfonsiiamaging  mileftonesj  lie.  liable  to  a  penalty 
sot  more  than  5/.  nor  lefs  than  loj. 

6.  An  order  of  juftices  to  dig  gravel  throughout  the  land  of 
A*  B,  was  held  bad  \  it  Qiould  fpecify  the  place  therein.  It  was 
alfo  held  bad  for  not  adjudging  that  materials  could  not  be  had  oa 
the  wade  lands.     Rex  v.  Manmngy  i  Burr.  377. 

7*  A  parifh  confiding  of  two  diilriflsy  bound  to  repair  feparate 
parts  of  a  road,  was  indicted  and  convi£led  for  not  repairing  the 
roads  in  on^  of  the  di(lri£ls ;  the  other  had  no  notice  of  the  in« 
didlmenty  which  was  defended  by  the  one  alone.  The  court 
granted  a  mandamus  to  colle£l  the  whole  rate  (for  reimburfing  one 
inhabitant  on  whom  it  had  been  levied)  from  the  diftridi  in  which 
the  indited  road  lay.     Rex  v.  To^unjbend^  Doug.  421. 

8.  An  indi£kment  for  not  paving  a  cart-way  wa^  held  bad;  the 
pari(h  is  bound  to  repair  but  not  to  pave.  The  King  v.  The  Inb^m 
Utants  of  Morton i  Andr.  276. 

9.  The  powers  given  to  jultices  of  the  peace,  by  13  G.  3.  r.  78. 
/  19.  to  (hut  up  roads»  is  given  only  where  there  is  a  new  road  to 

be  fet  out.    Pagey.  Howard,  Cald.  228. 

(D)  Offences  in  Highways  puniflied*      How,       C  A  ] 

l.TjY^fl/.  13G.  3.  r.  78./52.  reciting,  "  That  in  fome  places  *- 

"  •*  it  hath  been  and  may  be  found  neceflary,  and  the  furvey- 
^<  ors  are  therAy  authorifed  and  required  to  fecure  horfe  caufe- 
<<  ways  and  foot  caufeways  by  pods,  blocks,  or  great  ftones  fixed 
<'  in  the  ground,  or  by  banks  of  earth  cad  up  or  otherwife,  from 
*'  being  broken  up  and  fpoiled  with  waggons,  wains^  carts,  or 
*'  carriages ;  and  forafmuch  as  feveral  evil-difpofed  perfons  do 
<'  or  may  wilfully  or  wantonly  puM  up,  cut  down«  and  remove  or 
'<  damage  the  faid  pods,  blocks,  and  great  dones  fo  fixed  or  to 
'*  be  fixed  as  aforefaid,  and  drive  carriages  upon  fuch  banks  and 
'*  caufeways,  or  again d  the  fides  thereof^  and  alfo  dig  or  cad 
*^  down  the  (aid  banks  which  are  the  fecurities  and  defence  of  the 
^'  Cud  caufeways,  whereby  the  caufeways  or  banks  are  often 
^  ruined  and  dedroyed ;  and  fuch  evil-difpofed  perfons  do  or  may 
*<  break,  damage,  or  throw  down  the  dones,  bricks,  or  wood 
«  fixed  upon  the  parapets  or  battlements  of  bridges,  and  do 
<<  or  may  pull  down,  dedroy,  obliterate,  or  deface  any  mile* 
^*  done  or  pod,  graduated,  or  dire£bion-pod,  or  done  erected 
•'or  to  be  ere£led  upon  any  highway :"  For  prevention  where- 
of it  is  enaAed,  •<  That  every  perfon  who  (hall  be  guilty  of 
**  any  fuch  offence  (hall,  upon  complaint  thereof  made  to  any 
*<  jttftice  of  the  peace  of  the  limit  where  the  fame  (hall  be 
''  proved  to  be  done  by  the  oath  of  any  one  credible  witnefs,  or 
**  upon  view  of  the  judicc  himfclf^  forfeit  for  every  of  the  faid 
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<<  oflfences  any  fum  not  exceeding  5/.  nor  lefs  than  10/.;  and  in 
<^  default  of  payment  thereof  (hall  be  committed  to  the  houfe  of 
«'  corre£tion  of  fuch  limit,  there  to  be  ivhipt  and  kept  to  hard  la* 
^  hour  for  any  time  not  exceeding  one  calendar  month,  nor  Ictk 
««  than  fe?en  days,  at  the  difcretion  of  fuch  jufticc." 

*.  Aud  hjjtat,  13  G.  3.  c.  84.  /.  42.  to  prevent  the  malicious 
deftroying  of  any  turnpike  gate  or  houfe  which  had  been  or  (hould 
be  thereafter  ere£led,  it  is  ena£ked,  **  That  if  any  perfon  or  perfens 
**  wiiatfoever  (hall  either  by  day  or  night  wilfully  or  malicioudy 
*•  pull  down,  pluck  up,  throw  down,  level,  or  otherwife  deftroy  any 
«<  turnpike-gate  or  turnpike-gates,  or  any  poft  or  pofts,  rail  or  rails, 
<*  wall  or  walls,  or  any  chain,  bar,  or  other  fence  or  fences  belong- 
«^^  Ing  to  any  turnpike -gate,  or  any  other  chain,  bar,  or  fence  of  any 
«'  kind  whatfocver  fet  up  or  eredled,  or  thereafter  to  be  fet  up  or 
<^  ere Aed  to  prevent  paiTengers  from  pafling  by  without  paying  any 
'^  toll  laid  or  dire£led  to  be  paid  by  any  aS  or  a£ts  of  parliament 
■•  made  for  that  purpofc  ;  or  any  houfe  or  houfcs  ere£ked  or  to  be 
*•  ercfted  for  the  ufe  of  any  turnpike-gate  or  turnpike-gates  ^  or 
«•  any  crane,  machine,  or  engine  made  or  ere<Sed,  or  to  be  made  or 
«•  ere£led  on  any  turnpike  road,  by  authority  of  parliament,  for 
*•  weighing  waggons,  carts,  or  carriages  ;  or  (hall  forcibly  refcue 
*•  any  perfon  or  perfons  being  lawfully  in  cuftody  of  any  officer  or 
^  other  perfon  for  any  of  the  offences  before  mentioned ;  that  then 
•*  and  in  any  of  the  faid  cafes  every  perfon  fo  offending,  being 
<<  thereof  lawfully  convidied,  (ball  be  adjudged  guilty  of  felony, 
•*  and  (Iiall  be  tranfported  to  one  of  his  majefty's  plantations 
<»  abroad  for  feven  years,  or  (hall  be  committed  to  prifon  for  any 
**  time  not  exceeding  three  years,  at  the  difcretion  of  the  judge 
'^  or  court  before  whom  fuch  offender  (hall  be  tried ;  and  any 
**  indi£^ment  for  fuch  offences  (hall  and  may  be  inquired  of,  ex- 
<<  mined,  tried,  and  determined  in  any  adjacent  county  within 
<<  that  part  of  Great  Britain  called  England,  in  fuch  manner  and 
«*  form  as  if  the  fafts  had  been  therein  committed/* 

3.  And  by  feft*  43.  it  is  further  ena£led,  **  That  the  inhabitants 
**  of  every  hundred  within  that  part  of  Great  Britain  called  Eng» 
<*  /and  within  which  fuch  offence  or  offences  (hall  be  committed,  by 
**  pulling  down  or  deflroying  any  fuch  turnpike-gate  or  gates,  ot 
*<  any  fuch  poft  or  pofts,  rail  or  rails,  wall  or  walls,  belonging  to  any 
«  turnpike- gate  or  gates,  or  any  fuch  chain,  bar,  or  fence,  or  any 
«*  houfe  or  houfes  fet  up  or  ereftcd,  or  to  be  fet  up  or  cre£led  for 
<*  the  ufe  or  fervice  of  colleAing  the  tolls,  or  any  ctane,  machine, 
<<  or  engine  made  or  ere£led  >on  any  turnpike  road  by  authority  of 
**  parliament  for  weighing  wagfgons,  carts,  or  carriages  at  any 
•«  place  appointed  by  the  refpe£live  trufteea,  or  any  fiveor  more  of 
*'  them  a£iing  under  any  a^  or  a£ls  of  parliament,  for  amending 
**  any  turnpike  road,  (hall  make  full  fatisfaAion  for  the  damages 
**  that  (hall  be  thereby  fuffered ;  and  that  the  fald  damages  (haQ 
^*  and  may  be  recovered  by  a£lion  of  debt,  bill,  plaint,  or  infomv- 
*^  ation  in  any  of  his  majefty's  courts  of  record  by  and  in  the  name 
«*  of  the  clerk  of  the  peace  of  the  county  for  the  time  being  whereia 
<*  fuch  offence  or  offences  (hall  be  committed^  without  naming  the 
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^  cliriftian  or  furname  of  the  clerk  of  the  peace;  and  fuch  a£lion 

**  Ihall  not  be  abated  or  difcontinucd  by  the  death  or  removal  of  any 

^  fnch  clerk,  but  may  be  profecated  by  his  fuccefibrs  ;  and  the  faid 

**  damages  fo  to  be  recovered  (hall  be  to  the  only  ufe  and  behoof  of 

''  the  truftees  of  fuch  turnpike  road  where  the  offence  (hall  have 

-'*  been  committed,  to  be  by  them  applied  and  difpofed  of  to  the  fe- 

^  Tcral  ufes  and  purpofes,  and  in  fuch  manner  as  the  feveral  tolls, 

^  rates,  and  duties  by  virtue  of  fuch  aA  or  a£ls  of  parliament,  fhall 

**  be  applied  and  difpofed  ^f;  and  all  ar\d  every  the  inhabitants  of 

**  fock  hundred  (hall  berateably  and  proportionably  taxed  for  and 

*'  Cowards  an  equal  contribution  for  the  relief  of  fuch  inhabitant  or 

**  inhabitants  againft  whom  execution  for  fuch  damages  (hall  be 

'*  had  and  levied,  which  tax  Ihall  be  levied  and  raifed  by  fuch  means 

**  and  in  fuch  manner  and  form  as  is  prefcribed  and  mentioned  for 

**  the  levying  and  raifing  the  damages  recovered  againfl  inhabitants 

*'  of  bnndreds  in  cafe  of  robberies  by  any  z€t  or  a£ts  of  parliament ) 

••  provided  that  upon  conviftion  of  any  fuch  offender  within  twelve 

^  months  after  the  offence  committed,  any  hundred  or  the  inha* 

**  bitants  thereof  liable  to  make  and  having  made  fuch  fatisfa£lion, 

^*  ihall  be  repaid  the  fams  they  have  fp  paid  out  of  the  tolls  of  tha 

^  turnpike  where  fuch  offence  was  committed." 

(E)  Proceedings,  Pleadings,  and  Judgment*  4 V'^g  5qs> 

I.   A  N  indid^ment  was,  that  the  defendant  fuch  a  irfy  fuper  ^^•*^ 

^^   quindam  rivum  ftw  aqua  curfutn  ibidem  vocat.  W.  prgpe  ad'^  Kt%i, 
jacen.  ei  contigue  ad/udgen.   communi  alia  via  regia  ibidem  vocai.  White  tod 
J.  S.  necmon  prope  feperales  domus  manjionalet  diverforum  ligeorum  et  ^"^*    ^ 
Ju^dil*  diHi  Domini  Regis  erexit  et  edificavif  quondam  mo/am  dep^  ^^  ^2t, 
fere  coria  {Agglici  to  drefs  hides)  et  macerare  cutes  ovium  in  aqua  333, 
{AngUce  to  deep  (heep  (kins  in  water)  et  quodprad.  (defendant)  apud 
wtolam  prad.  depfuit  et  maceravit  30  cutes  ovium  magnum  Jhttorem 
ft  infaltibrem  odorem  emitienfes,  et  eafdem  €ut€s  in  quodam  loco  ibidem 
frope  comtnunem  altam  viam  regiam  prad.  pofuit  et  locavit^  per  quod 
ait  ibidem  maxime  corrumpebatur  et  adbuc  corruptus  et  infeBus  exijiit 
md  ammune  nocumentum^  is^c^    After  non  culp.  pleaded,  and  verdi£t 
pro  reggy  error  was  brought ;  and  it  was  obje£led|  that  as  it  was 
near  it  was  not  a  fad  indidable,  it  not  being  laid  to  be  in,  but 
laid   the  highway ;  for  the  per  quod  aer  ibidem  muft  refer  to  the 
ercAiou  which  is  laid  to  be  upon  a  rivulet  near  the  highway ;  and 
if  it  be  not  in  the  highway  an  indidment  will  not  lie.     Sedper 
rvr.— This  is  well  enough  if  a  man  ercSts  a  nufance  prope  ad" 
jung»  to  the  highwayi  per  quod  the  air  thereabouts  is  corrupted, 
it  muft  in  its  nature  be  a  nufance  to  thofe  who  are  in  the  high- 
way.    Rtx  y.  Pappineau,  HiL  I2  G.  i.  Str.  686. 

2.  Another  objeAion,  and  that  principally  relied  on  in  the  cafe  O"  ^"^ 
//•  1*  was,  that  the  judgment  was  erroneous  for  want  of  an  ad-  ^^[eaiLttr 
jwhcation  that  the  nufance  be  abated.     Raymond^  C.  J.,  Powis  cb«  court 
and  Reynolds^  Juftices,  were  for  affirming  the  judgment :  They  J^SiT* 
iaid  ereAiag  ^e  mole  was  not  the  nufance,  for  it  migl^t  be  law-  ^^  ^  ^^ 

f  ul  iancc  to  • 
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Ufhway  f^\  ^^  jq  that  \  but  the  nufance  arifes  from  the  ufe  the  defendant 

thei^ood  P°^*  *' '°'   ^^  *  dyc-houfc  or  any  (linidng  trade  were  indi£led,  you 

conviaedy  ihall  not  pull  down  the  houfe  where  the  trade  was  carried  on. 

itappeaiing  £very  judgment  (hould  be  adapted  to  the  nature  of  the  cafe  ) 

'fance  was"'  where  the  erection  is  the  nufance  there  ought  to  be  a  demolition. 

abfoiateif  This  is  a  lawful  aft,  provided  the  (kins  which  ace  dipt  are  not 

femoTcd  (linking  (kins.     But  Forufcue^  J.  thought   that  the  judgment 

bdngde.  ibould  havc  been  to  abate  the  nufance^  in  order  to  prevent  the 

moiiihed  defendant's  dipping  (kins  again.    The  judgment  was  aftewards 

and  Che  ma.  aflSrmcd.     Rex  v.  Pappineau,  HiL  12G.  i.  Sir.  686. 

iitenfilSf  and  iaftriameata  aU  fold  ao4  parted  wiih)  they  were  vpon  entering  (each  Ar  MmiUf  and 
Ibr  foch  as  aded  for  and  under  him)  into  a  rule  not  to  renew  them,  fined  6«-  8^.  eaclu  The  nUc 
ciprefled  it  to  be  upon  the  defendants  wndertaking^  &c.  V.de  Rex  ▼.  White  and  Wardj  £aft.  30  G.  »• 
Burr.  3^8. 

S.  C.  Coiu  3*  Demurrer  to  an  indi£lmeat  againft  three  pari(he8  for  not 
Bingham  ,  repairing  a  highway,  and  one  exception  taken  was  ,  that  ic  does 
'^^  not  appear  that4hefe  parifiies  are  bound  to  thefe  repairs;  for 

it  does  not  appear  that  the  road  is  in  any  of  the  pariflies,  nor  is 
there  a  fuificient  prefcription  laid  to  charge  them  otberwife,  it 
being  only  faid  that  they  have  ufed  and  been  accuftpmed  Vo  re* 
pair.  And  per  Lord  Hardivicie-^l  do  not  fee  upon  this  cxeeptlon 
how  this  indiAment  can  be  maintained.     The  pari(hes  are  an  ec- 
clefiaftical  diviGon,  yet  they  are  of  common  right  bound  to  re- 
pair the  roads;  and  therefore  it  is  fuffioient  to  (hew  that  a, way 
lies  within  fuch  a  parifh,  and  is  out  of  repair,  and  to  pray  pro- 
cefs  againil  the  inhabitants.     Now  here  it  appears  that  the  bigb-^ 
W2y  is  within  the  liberty  of  Derhy  bot  it  does  not  that  the  three 
pari(hes  are  within  the  liberty  ot  Derby^  it  is  only  fald  that  they 
are  within  Derby ;  and  even  if  thofc  words  did  fufficiently  (hew 
that,  yet  it  would  not  then  appear  that  they  are  all  within  the 
liberty  fo  as  to  make  them  a  vill ;  and  if  that  appeared  too,  it 
fhould  have  been  (hewn  likewite  by  what  means  they  are  charge- 
able ;  but  it  does  not  appear  upon  this  indi£lmen^  that  any  part 
of  this  road  is  within  the  parHh.     And  judgment,  per  M.  cur. 
was  (or  the  defendants.     Rex  v.  the  Irtkabitanis  of  All  Saints  and 
StJMary*Sf  Eaji.  8(7.  2.  Rep^  temp.  Hardno.  105. 
Vpoo  •  rule      4*  Another  exception  was  taken  to  the  indiftment  in  the  ca(e 
toihew        pL  3.  that  it  was  not  fufficiently  certain  in  (etting  out  the  length 
caufewhy     gj,j  breadth  of  the  road;  for  it  faid  only,  containing  by  eftima- 
ihooidoot     **o"  about  fixteen  acres  in  length,  ^c.    And  Lee^  J.  faid,  that  he 
hcanefted    fliould  think  the  indifiment  bad  for  this;  for  if  the  breadth  did 
in  an  india-  ^qi  appear,  how  could  the  court  fet  a  proper  fine.    lb. 

charge  in  the  indiAnent  appeared  Co  be  that  the  defendant  du(  two  ditchrs  in  a  certain  copfimon  foot- 
way, one  of  %ihich  wat  in  depti)  6  feet  and  in  width  1%  feer,  the  other  in  depth  6  feet  and  in  width 
23  feet,  to  the  nuDmce  of  all  the  King' a  fubje^lt.  Afrer  uking  time  to  coofider  the  court  detemuoed 
that  it  was  not  in  thii  cafe  neceflary  to  fet  out  the  length  of  the  nufiince,  for  the  ditcbea  might  be  dug 
^tttce  acrofsthe  footway ;  in  which  cafe  thenafance  would  entirely  confift  in  the  depth  and  width  of  the 
ditebea,  and  the  court  ought^  after  a  Terdift  of  guilty,  to  intend  that  thia  was  the  cafe.  Rex  t. 
BtDokea,  Mich.  18  C.  a.  Say.  1 67.  It  haa  been  faid,  that  although  neither  tho  length  nor  bicadth  of 
tbanufaaca  it  traveciable,  both  ought  to  be  fet  oiit  in  an  indidment  fof  a  nufance,  b  order  to  gttid«  the 
diicrction  of  the  court  in  (etimg  a  fine ;  but  it  is  not  occeflary  on  that  atcouot,  regard  not  being  had  by 
thecoaitio  fetiiog  a  fine  to  the  length  and  bicadthi>f  the  nufance  fet  out,  but  to  what  is  proved,  ftr 
L«» C,  J«  'vk  Rtt.T.  Smith,  Tiia*  27  0« »«  Say.  98,    In  «a  iadjdvocat  fW  a aa£uice  in  aoc  fcpahiaf 

a  way. 
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a  w»,  It  U  fufficioit  certainty  to  ftate  the  nufaot-e  to  be  in  a  certam  part  of  the  Kipg*8  highway  m  the 
paritt  of  jr.,  being  betwixt  a  ocrtafa)  place  called  F.  and  a  certiiio  other  place  called  D,  Halfey's  cafe  in 
m  RoJi.  Abr.  181.  ia  too  nice  at  to  this  xnatter.  Rex  t.  The  Inhabitants  of  Eaft  Lydford,  Tria.  S9  fc 
30  G*x.  Say,  301. 

5.  Upon  error  of  a  judgment  upon  an  indiflment  againft  the 
inhabitants  of  a  townfhip  for  not  paving  a  cart  way,  it  was  af* 
figned  for  error,  ift,  that  in  the  prefentment  the  jury  have  not 
faid  that  the  way-is  out  of  repair;  ad,  that  it  is  only  faid  that  tho 
inhabitants,  i^r.  ought  to  repair  the  fame :  whereas  this  being  in 
the  cafe  of  a  townfhip,  which  by  cuftom  only  is  obliged  to  repair, 
ic  ought  to  have  been  averred  that  they  have  from  time  out  of  mind 
repaired,  ts^c.  No  one  appearing  on  the  other  fide,  the  judgment 
was  reverfed  without  any  opinion  being  given  by  the  court  upon 
thefe  exceptions.  ,  Rex  v.  the  InhaKtants  if  Marion^  Trim,  1 1  (Sf 
12  G.  2.  And.2*]6. 

6.  Upon  a  motion  for  an  information  againft  the  inhabitants  of  Motion  for 
m  parilh  for  not  repairing  a  highway,  it  appeared  that  the  high-  •".  *nf<>'0'- 
way  was  out  of  repair,  that  the  parilh  had  always  repaired  it,  and  repairinga 
that  two  bills  of  indidlment  for  not  repairing  it,  which  had  been  highway;  an 
preferred  to  two  grand  juries,  had  been  found  no  true  bills :  But  jj!!'?"**' 
k  likewife  appeared  that  the  highway  was  only  about  200  yards  brought,  bac 
in  length,  and  that  another  highway  in  the  fame  parifh  near  that,  the  grand 
and  fo  little  a  way  about  as  to  be  almoft  equally  convenient  to  the  ^^^  'f^^ 
public,  was  in  good  repair,-    Three  judges  {Wright^  J.  contra)  andanaffil 
held,  that  the  court  ought  never  to  give  leave  to  file  an  inform-  davit  being 
adon  for  not  repairing  a  highway,  unlefs  it  appear  that  it  is  of  con-  JJ^^^^lJ^ 
feqaence  to  the  public  that  it  (hould  be  repaired,  and  that  the  that  the  way 
grand  jury  have  been  guilty  of  very  grofs  mifbehavour  in  not  find-  *«  found- 
ing a  bill  of  indi£tment  a  true  bill.    There  is  another  reafon  why  ou"\f ",t. 
the  court  ought  never  to  give  leave  to  file  an  informarion  for  not  pair,  the 
repairing  a  highway,  unlefs  it  be  a  cafe  of  great  enormity  ;  name*  court  made 
ly,  that  the  fine  fet  on  a  convidion  upon  an  information  for  not  (heVca^c 
repairing  a  highway  cannot  be  expended  in  the  repairing  it ;  but  Rfxv.Wai- 
it  is  other  wife  in  the  cafe  of  an  indidment.  Rex  v.  the  Inhabitants  boura^f 
ifSieynwgy  Trin.  27  G.  2.  Say,  92.  Ket^fil'.** 

7.  In  an  indiflment  for  a  nufance^  the  defendant  was  alleged  to  Butitwouid 
be  of  the  parifh  of  Shepey^,  and  the  nufance  was  alleged  to  be  in  a  *^^  ^  * 
highway  in  the  parifh  of  Shepey.  The  defendant  pleaded  in  abate-  abatement'^ 
ment  that  there  are  four  viUs  in  the  parifli  of  Shepey,  and  that  it  is  ^bat  ftwaa 
aot  (hewn  in  which  of  the  viJls  the  highway  is.    Upon  a  demurrer  "^JJj^* 
to  this  plea  it  was  holden  to, be  bad,  a^d  judgment  of  refpondeas  nUthede. 
miper  was  given  \  for  it  is  not  neceflary  in  an  indi£kment  for  a  feasant  waa. 
nufance  in  a  highway  in  the  parifh  to  Ibew  in  which  of  the  vills  JJ^^^**  ** 
the  highway  is.    Rex  v.  Blower^  HiL  27  G.  2.  Say*  1 19.  say.  1x9. 

and  1  inft.  669* 

S.  To  an  indi&ment  for  making  a  ditch  in  a  common  footway,  vidt\nf, 
it  was  objected  tliat  the  feoCway  was  not  alleged  tp  have  been  a*  P^  Si- 
footway  from  time  immemorial ;  but  Denntfon^  J.  faid.  It  was  not 
aeceiEiry  to  allege  thk,  for  %,  highway  may  have  become  fo  by 
%  d^CiUM  «f  a  nghl  q£  f^Sb^  d^cccta  to  tb«  ufe  of  th^ 
<  5  public 
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public  within  time  of  memory.     Rex  r.  Brookes^  Mich*  28  Gr.  2b 

9.  It  was  obje£led  to  an  indi£lment  for  making  a  ditch  in  a 
common  footway  that  it  was  not  alleged  to  be  a  common  way  for 
all  the  king's  fubjeAs ;  but  it  being  alleged  that  this  ditch  in  the 
footway  was  to  the  nufance  of  all  the  king's  fubjeds  ;  this  was 

^bdd  by  Dennifony  J.   to  be   fufficient.     Rex  v.  Brookes,  MUbm 
28  G.  2.  Say.  167. 

10.  In  an  indiAment  for  obftruQitig  a  highway  through  Rich* 
mtond  Park  there  was  only  one  count,  in  which  it  was  alleged  that 
all  the  king's  fabjeds  have  a  right  6f  paffing  on  foot,  on  horfe- 
backi  and  in  carriagesi  in  and  through  the  faid  highway.  Upon  a 
trial  at  bar  of  an  iflue  joined  upon  the  plea  of  not  guilty,  a  right 
•f  paffing  on  foot  only  was  proved  ;  upon  which  the  defendant 
was  acquitted.     Rex  v.  Burge/i,  Mick.  28  G.  2.  Saf.  169* 

11.  An  indidment  for  a  nufance  ran  thus — ^That  at  the  pari(b 
of  T*  near  the  king's  common  highway  there,  and  near  the  dwcU 
ling-houfes  of  feveral  of  the  inhabitants,  the  defendants  ereded 
20  buildings  for  making  noifome,  (linking,  and  offenfive  liquors, 
and  then  and  there  made  fires  of  fea-coal  and  other  things,  which 
fent  forth  abundance  of  noifome,  offenfive,  and  (linking  fmoke, 
aud^  made,  C9V.  great  quantities  of  noifome,  offenfive,  (linking 
liquors  called,  &f.  whereby  and  by  reafon  of,  ^5*^.  the  air  was 
impregnated  with  noifome  and  o(Fen(ive  (links  and  fmells,  to  the 
common  nufance  of  all  the  king's  liege  fubje£ls  inhabiting,  Vcm 
and  travelling  and  pafFmg  the  faid  king's  common  highway,  istc» 

.  The  defendants  being  convicled,  feveral  objediions  were  t;dccn  in 
arreft  of  judgment,  which  were  reducible  to  three  heads,  v/z* 
I  ft.  That  there  were  no  fufficient  charge  of  hurtfulnefs;  as  to 
which  it  was  obferved  by  Lord  Mansfield^  that  the  jury  had  found 
that  it  was  to  the  common  nufance  of  the  king's  fubje&a  dwelling, 
tsfc.  and  travelling,  i^c.  And  that  the  word  noxious  not  only  means 
hurtful  and  offenfive  to  the  fmeil,  but  it  is  alfo  the  tranflation  of  the 
▼ery  technical  term  *'  noctvus^*  and  has  been  always  ufcd  for  it  ever 
fince  the  zQt  for  the  {>roceedings  being  in  EngUJb.  But  it  is  tiot 
nece(rary  that  the  fmell  (hould  be  unwholefome,  it  is  enough  if 
it  renders  the  enjoyment  of  life  and  property  uncomfortable. 

2dly,  That  it  was  not  precifely  charged  to  whom  the  hurt  was 
done ;  but  it  was  held  to  be  fu(ficient1y  charged,  and  the  perfons 
incommoded  to  be  fufficiently  defcribed,  unlcfs  the  perfons  had 
been  fo  near  as  to  be  bun  by  it,  tke  indi£lment  could  not  have 
been  proved. 

3dly,  That  it  was  only  laid  generally  in  the  pari(h  of  7Wr« 
henbam,  not  in  the' town  or  village  ;  but  this  was  alfo  over-ruled; 
the  very  exiftence  of  the  nufance  depends  upon  the  number  of 
houfes  and  concourfe  of  people ;  and  this  i&  a  ipatter  of  fa£l  to  be 
judged  of  by  the  jury.  Rex  v.  White  mtid  Ward,  Eqft.  30  G«  2. 
Burr.  333. 

12.  It  is  not  an  indi£lable  offence  .to  fet  a  perfon  in  a  common 
and  ancient  footway  to  deliver  out  printed  bills  of  her  occapatioii 


to  pcrfons  paffing  that  way,  which  fatd  perfon  did  remain  deliver* 
ing  and  diflributing  printed  bills  as  aforefdid,  whereby  the  fame 
footway  was  greatly  impeded  and  obftru<Sled,  fo  that  tlie  king's 
fubjc£ls  could  not  freely  pafs  and  repafs  as  they  ought  and  were 
ufed  to  do,  to  the  common  nufance,  iS'c.  Rex  v.  EUz.  Sarman^ 
Hii,  31  G.  2.  Burr.  ^16. 

13.  An  tndidment  fet  forth,  that  J.  M.  and  J.  ST.  on,  isfc.  at  the  The  aft  of 
pariQi  of  ^.,  being  then  and  continually  from  thenceforth  until  after  ?*'•'»»"«' 
the  29th  day  of  June  the  furvcyors  of  the  highways  in  the  faid  pa-  in  tliiicare 
riiby  did  appoint  the  faid  29th  day  of  ^iz/i^for  the  providing  floneSi  istheziCar. 
tsfc.  for  the  amendment  of  the  highways  ;  and  then  went  on  to  (late  **  ^'  '*• 
the  offence  of  the  defendant  in  not  providing,  t^c.     It  was  ob-  *  ^* 
jedied,  that  J,  M.  and   %  T.  were  not  fufficicntly  alleged  to  be 
furveyors  of  the  faid  highways,  nor  was  it  faid  by  whom  or  on 

what  day  they  were  appointed  \  whereas  a  particular  time  is  pre- 
fcribed  by  the  a£t  of  parliament  for  their  appointment.  But  it 
was  held  by  the  court,  that  *<  being"  was  a  fufficient  averment, 
and- that  there  was  nothing  in  the  other  part  of  the  objedion.  Rex 
T.  Boyaiij  Trifi,  32  ^  33  G.  2.  Burr.  832. 

14.  It  was  made  a  queftion.  Whether  to  a  prefentment  in  fef-  $,  q^ 
fioDS,  made  by  a  juftice  of  peace  upon  his  own  knowledge,  that  a  Biackil* 
highway  was  out  of  repair,  a  general  traverfe  could  be  admitted;  *^7- 
or  whether  it  could  only  be  traverfcd  Specially  ?  for  it  was  faid, 

that  though  fuch  a  prefentment  by  a  juilice  of  peace  upon  view 
be  traverfable  as  to  all  other  points,  yet  it  is  conclufive  fo  far  as 
the  view  and  knowledge  of  the  juftice  goes,  and  that  the  fa£t  of 
its  being  out  of  repair  cannot  be  difputcd.  But  the  court  held, 
that  it  might  be  traverfed  generally,  and  granted  a  mandamus  di« 
reded  to  the  juftices,  commanding  them  to  receive  and  proceed 
upon  fuch  a  traverfe.  Rex  v.  the  Jujlices  of  Peace  for  Wiltfhire^ 
Trin.  4  G.  3.  Burr,  1530- 

15.  An  indidment  for  not  repairing  a  highway  fet  forth,  that 
from  time  immemorial  there  was  a  common  highway  leading  from 
the  hamlet  of  R.  in  the  parifli  of  H.  towards  and  unto  B.,  and 
that  a  certam  part  of  the  faid  king's  highway  lying  in  the  faid  patiih 
of  H,  leading  from  R,  Hou/e  in  the  faid  hamlet  of  R.  unto  a  cer-  ^ 
tain  place  called  S.  in  the  fame  hamlet  in  the  faid  parifh  of  if. 
containing  in  length,  Isfc,  was  out  of  repair,  fo  that  the  king's 
fubjefls  could  not  go,  pafs,  i^c.  After  verdidl  for  the  king,  it 
was  mored  to  arreft  the  judgment  on  two  objections ;  id,  that  it 
is  laid  as  a  king^s  highway  leading  from  a  hamlet,  but  a  hamlet  is 
lefs  than  a  vill  or  town.  It  ought  to  be  laid  as  leading  from  one 
town  to  another.  2d,  That  this  is  an  indictment  for  not  repair* 
ing  a  road  leading  from  the  hamlet  of  R.  to  the  town  of  A,  yet 
it  dcfcribes  the  defedtive  part  as  being  part  of  a  road  leading  frpm 
JR.  Haufe  in  the  hamlet  of  R»  to  the  town  of  B. ;  therefore  the 
hamlet  itfelf  is  excluded  by  the  former  expreflion  of  <*  leading 
<^  from  it,"  but  the  latter  defcription  includes  it,  or  at  lead  part 
of  it..  But  the  court  over-ruled  both  the  objections,  and  held  it 
fufficiently  defcribed  by  faying  that  it  led  from  the  hamlet,  and 
that  there  was  no  inf;onfiftcncy  in  the  defcription  of  the  part  out 

Vol.  II.  K  of 


130  Chimin  Common* 

of  repair,  nor  any  repugnancy.     The  place  where  they  take  up 
the  road  from  its  beginning  is  indeed  defcribed  to  be  in  the  ham- 
let|  and  fo  is  the  place  where  they  leave  it,  but  it  may  go  through 
other  parts  and  places  which  are  not  within  the  hamlet.    The 
words  **  from  R,  Houfe  to  S/'  which  are  both  of  them  in  the  ham- 
let, exclude  both  thefe  places,  and  confequently  exclude  the  ham- 
let in  which  they  are  fituated.     Rex  v.  the  Inhabitants  of  Harrowl 
Eajl.  7  G.  3.  Burr.  2090. 
ikn  tndia-        1 6.  An  indi£bment  was,  that  a  certain  highway  lying  and  being 
mantinihe   jj,  ^^3^  p^^^  ^{  jj^e  parifli  of  W.  which  lies  in  the  county  of  G. 
formTried    ^^5  ®"^  °f  repair.     Pica  that  the  parifli  lies  partly  in  one  county 
a  cernin       and  partly  in  another,  and  that  the  whole  parifli  have  been  ufed 
1*^?****; '"    jointly  to  repair  th?  road  in  qucftion,  and  traverfe  that  the  inhabit- 
B.xa\>twA  ^^'^ts  of  that  part. of  the  parifli  which  lies  in  the  county  of  G. 
of  repair }     ought  to  repair.     Iflue  being  taken,  a  vcrdift  was  found  for  the 
and  then,     j^|„g .  yp^j^  which  it  was  moved  to  arrcft  the  judgment,  upon  the 
habitant!  of  gfouud  that  the  wholc  parifli  in  general  arc  by  the  common  law 
the  divifion  of  bound  to  repair  the  road.  Therefore  as  the  whole  parifli  are  liable 
^i^d^Jilm"*   ^^  common   right,  the   indidment   ought   to  hav«  particularly 
of  J7.  from     fliewn  how  the  inhabitants  of  a  part  only  of  it  became  liable  and 
timewhere.    bound  to  repair.    But  the  objedlion  was  over-ruled ;  and  Tates^  J. 
nIo!'ofmin  ^'"'*»  ^^^  ^®  ^^®  parifli  lay  in  two  counties,  an  indidment  againft 
IS  not  to  the  the  whole  parifli  found  in  one  of  the  counties  could  not  have  been 
cootrafy,      enforced,  ond  county  having  no  jurifdi£^ion  over  the  inhabitanta 
Jaifand  ""  ^^  another.     Rex  v.  Wepn  Inhabitants^  Hil.  10  G.  3.  Burr.  2507. 

amend  the  fame.  After  a  verdlA  that  the  faid  inhabitants  of  the  dWifioo  of  Cr.  J9.  are  guilty  of  the  preroiftt, 
jadgmentwas  given  for  the  king,  whereupon  a  writ  of  errror  was  brought  i  and  {inttralla)  it  was  afligned 
for  error  that  it  was  not  {hewn  or  aliened  in  the  indi^hnent  that  the  inhabitants  of  thit  divifton  of  (7.  B» 
have  been  ufcd  and  accuftomed,  and  ot  right  ought  to  repair  and  amend  this  highway,  or  in  what  right, 
or  for  what  ciufe,  by  what  obligation,  or  upon  what  account  they  ought  to  repair  and  amend  the  fame« 
And  the  court  reverfed  the  judgment,  becauic  by  the  common  law  the  inhabitants  of  the  pariih  at  large 
are  bound  to' repair  the  highways.  If  you  lay  a  chaige  upon  perfons  againft  common  right  yoa 
muft  Aew  how  they  are  bound,  it  is  not  enough  to  /hew  that  they  immemorially  ought  to  repair,  it 
ihouM  be  fliewn  that  they  have  repaired.  In  the  cafe  of  Rex  ▼•  Weftoo  the  indidment  waa  not  ^ainft 
a  particular  precin^  or  divifion  of  the  parifli,  but  againft  the  whole  of  4he  parifli  that  lay  within  the 
county  of  Gk  in  which  that  indldment  was  brought.  Rex  v.  the  Inhabitants  of  Great  firoughton, 
Hil.  II  G*  3.  Burr.  2700. 

An  indidmcDt  ftatcd  that  long  before,  &c.  there  was,  and  of  right  ought  have  been  and  ftjU  is,  fcc. 
a  certain  common  and  public  king's  highway  leading,  &c.  in  that  part  of  the  parifli  of  C.  which  lies  in 
the  county  of  C7.  for  all,  &c.  that  a  certain  part  of  the  faid  highway  (ituate  in  that  part  of  the  faid  parifli 
%f  C.  which  lies  in  the  county  of  G.  (defcribing  its  fituation,  extent,  and  boundaries],  was  00,  &c.  aC 
that  peirt  of  the  faid  pariih  of  C.  which  lies,  frc.  ruinoos  and  in  decay,  &c.  and  that  the  inhabitants  of 
all  that  part,  &c.  ought  to  repair.  After  verdi^  for  the  profecutor  a  motion  was  made  to  arreft  the 
judgment,  on  the  groucd  that  no  indictment  lay  againfl  any  part  of  a  parifli  for  the  non-repairt  of  a 
road  lying  within  it,  without  ftating  that  the  part  charged  had  imme^rially  repaired,  or  (hewing  foma 
«ther  legal  foundation  for  their  liability.  The  court  (Aflihurft,  J.  ^i/Tent:]  were  of  opinion  that  the 
judgment  fliottld  be  arrefted.  For  where  the  common  law  throws  a  burthen  on  a  whole  parifli,  the 
whole  parifli  muft  bear  it.  The  procefs  may  be  ferved  on  fome  of  the  inhabitants  who  liTe  within  the 
county  wherein  the  indi£lment  is  profecuted,  and  the  court  certainly  has  jurifdidion  to  pioceeil  on  the 
indictment  j  or  if  the  inhabitants  of  that  part  of  the  parifli  which  lies  in  the  adjoining*county  come  in 
and  plead  to  the  indidment,  the  court  below  might  try  the  queftion,  for  the  defendant  would  be  then 
precluded  from  difputing  the  jurifdidion  of  that  court.  If  fo  the  only  objedion  is,  thatdxere  it  no 
dtred  mode  of  bringing  thofe  inhabitants  of  the  parifli,  who  live  out  of  the  county,  hefore  the  court 
below ;  but  at  all  events  thkt  difficulty  mav  beobviated  by  remov'ng  the  proceedings  into  the  K.  B.  by 
ttrtUraru  The  court,  in  the  cafe  of  the  King  v.  Wefton,  proceeded  upon  the  miftake  that  the  indid- 
ment  could  only  be  preferred  againft  the  perfon  or  perfons  who  lived  within  the  jurifdidion  of  the  court 
where  thenndidment  was  preferred ;  and  that  diofe  who  inhabited  that  part  which  lies  in  another 
county  could  not  be  compelled  to  appear.  Rex  v.  the  Inhabitants  of  that  P)nt  of  the  Parifli  of  Cliftoa 
which  lies  .within  the  county  of  Gloucefter,  Hil.  34  G.  3.  5  Term  Rep.  B.  R.  49S.  In  anfwer  to  a 
qucftion  put  by  Cord  KeAyoO|  O*  J.  to  the  cou&fci  who  argued  for  the  profccvtor  in  the  lift  cafe^  Whe- 
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t^cr  1  perfim  bound  ratione  temtr^  to  repair  a  road  could  not  be  indid^ed  in  the  county  where  it  Uf 
though  the  p^foo  liTed  out  of  the  county  }  they  admitted  that  he  might,  becaufe  the  indi^lment  could 
only  b^  brought  in  the  county  where  the  offence  was  c.->inmittcd.  yide  5  Trrm  Rep.  B.  R.  502.  la 
the  cafe  of  Rex  «.  Clifton,  an  unreported  cafe  of  Rex  v.  the  Inhabitants  of  St.  Giles's,  Crippjegate^ 
10  W.  3.  waa  cited.  It  was  an  information  filed  by  the  king's  coroner  and  attorney  in  Middlefex,  which 
ftated  that  a  highway  called  Old-Arect,  being  in  the  pariih  of  St.  Giles's,  Crippiegatr,  inthe  county  of 
Middleicx,  is  out  of  repair,  and  that  a  great  part  of  the  faid  pariifa  is  lituate  in  the  city  of  Londoo>  and  the 
tefidue  in  the  county  of  Middlefex;  and  that  the  inhabitants  of  thepariih  of  St.  Giles's,  Cripplcgate,  in 
the  city  of  Londoo,  and  the  inhabitants  of  the  faid  pariih  in  the  county  of  Middlefex,  ought  and  have 
beeo  accuftooned  to  repair  the  faid  highway  fo  in  decay.  The  coroqer  and  attorney  therefore  prays  proceft 
jgainftthe  aforefaid  inhabitants  of  the  faid  parifh  of  St.  Giles's,  Cripplegate,  in  the  city  of  London, 
and  the  inhabitants  of  the  fame  pariih  in  the  county  of  Middlefex  to  anfwer  the  premifes.  Plea  by  the 
inhabitants  of  St.  Giles's,  Cripplcgate,  in  Middlefex  mnculp.  and  by  the  inhabitants  of  St  Giles's,  Cripple- 
gatCf  in  London,  that  the  inhabitants  of  St.  Giles's,  Cripplcgate,  in  MidJefex  are  bound  to  repair,  abfqut 
hoc  that  the  inhabitants  of  St.  Giles's,iL^ripplegate,  in  London,  were  bound  to  rrpair.  At  the  trial  before 
Holt,  C.  J.  the  jury  found  that  the  former  were  guilty,  and  that  the  latter  oughr  to  repair  and  amend 
Mttt  fuotUs  as  io  the  information.  BuUer,  J.  remarked  upon  this  cafe  that  the  plea  was  bad,  from 
whence  )t  follows  that  th^t  cafe  was  not  an  autnority  for  the  form  of  pleading  in  the  principal  cafe  then 
befoic  the  courr,  iu  which  Utier  the  indi^ment  could  not  be  fupported.  f^tde$  Term  Rep.  B.  R.  500.  505. 

1 7.  Byjlat.  13  G.j.f.  78.  {a)/.  69.  it  is  em£tc6,  "  That  the  forms  («)  Thegc- 
«*  of  proceedings  relative  to  the  fevcral  matters  contained  in  that  "'j'hrhl 
<<  a£l,  which  are  fet  forth  and  exprefled  in  the  fcheduie  thereuntp  way  aft. 
<'  annexed,  (hall  be  ufed  upon  all  occaGons,  with  fuch  additions  or 
^*  variations  only  as  may  be  neceflary  to  adapt  theip  to  the  particu* 
<<  lar  exigencies  of  the  cafe;  and  that  no  objection  fliall  be  made 
^<  or  advantage  taken  tor  want  of  form  in  any  fuch  proceedings  by 
**  any  pcrfon  or  perfons  whomfoever." 

]  8.  And  by  fe£t,  71.  it  is  further  enaded,  "  That  in  cafe  any 
*<  perfon  or  perfons  fliall  refill  or  make  forcible  oppofition  againft 
<<  any  perfon  or  perfons  employed  in  the  due  execution  of  that  a£t  $ 
**  or  make  any  refcue  of  the  cattle  or  other  goods  diftrained  by  vir- 
*(  tue  of  that  z€t ;  or  if  any  conflable,  headborough,  or  tithingman 
"  (hall  refufe  or  negle£l  to  execute  or  obey  any  warrant  or  precept 
<<  granted  by  any  juftice  of  the  peace  purfuant  to  the  direflions  of 
<<  that  a£i ;  every  fuch  perfon  offending  therein,  and  being  con- 
•«  viAed  thereof  by  a  juftice  of  the  peace,  fliall  for  every  fuch  of- 
*<  fence  forfeit  any  fum  not  exceeding  10/.  nor  lefs  than  40/.  at  the 
<<  difcretion  of  the  juftice  before  whora  he  or  flie  fliall  be  fo  con- 
<'  yriStcd ;  to  be  paid  to  the  furveyor  of  the  highways  for  the  parifli, 
<<  townihip,or  place  'where  the  offence  was  committed,  to  be  laid 
«  out  in  the  repair  of  the  highways  :  and  in  cafe  he  or  flie  do  not 
*^  forthwith  pay  or  fecure  to  be  paid  the  faid  forfeiture  after  fuch 
**  conviction,  then  it  fliall  and  may  be  lawful  for  fuch  juftice  of 
<<  the  peace  to  commit  fuch  perfon  or  perfons  to  the  common  gaol 
<*  or  houfe  of  correction  of  the  limit  where  fuch  ofF(?nce  fliall  be 
<<  committed,  there  to  remain  for  any  time  not  exceeding  threo 
**  months,  unlefs  the  faid  forfeiture  fliall  be  fooner  paid." 

19.  And  by  fedl.  72.  it  is  further  enaCled,  "  That  all  penal- 
«<  ties  and  forfeitures  by  that  a£t  impofed  for  any  oflence  again  ft  the 
<■  fame,  and  all  cofts  and  charges  to  be  allowed  and  ordered  by  the 
*<  authority  of  that  a£i,  (the  manner  of  levying  and  recovering  of 
*^  which  is  not  thereby  otherwife  particularly  directed,)  fliall  be  le^ 
*<  vied  by  diftrefs  and  fale  of  the  goods  and  chattel^  of  the  offender 
^  or  perfon  liable  or  ordered  to  pay  the  fame  rtfpedively,  by  war- 
**  rant  under  the  band  and  feal  of  fome juftice  of  the  peace  for  the 
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**  limit  where  fuch  offence,  ncgleft,  or  default  (hall  happen^  o^ 
<<  fuch  order  for  payment  of  fuch  cods  or  charges  fhall  be  inade« 
«<  rendering  the  overplus  of  fuch  diftrefs  (if  any  be)  to  the  patty  or 
**  parties,  after  deducing  the  charges  of  making  the  fame  ;  which 
•*  warrant  fuch  juft ice  is  thereby  empowered  and  required  to  grant 
<<  upon  convi£tion  of  the  offender  by  confeffion  or  upon  the  oath 
**  of  one  or  more  credible  witnefs  or  witneffes,  or  upon  order  made 
**  as  aforefaid ;  and  the  penalties  and  forfeitures,  when  fo  levied, 
"  (hall  be  paid  the  one  half  to  the  informer  and  the  other  half  to 
•*  the  furveyor  of  the  highway  where  fuch  oflfencc,  neglefl:,  or  de- 
•'  fault  (hall  happen,  to  be  applied  towards  the  repair  thereof,  un- 
<«  Icfs  otherwife  dire£^ed  by  that  aft ;  but  in  cafe  the  furveyor  (hall 
«*  be  the  informer,  then  the  whole  (hall  be  employed  towards  the 
**  repair  of  fuch  highway :  and  in  cafe  fuch  didrefs  eannot  bejbund^ 
<<  and  fuch  penalties  and  forfeitures  or  the  faid  cofts  and  charges 
**  (hall  not  be  forthwith  paid,  it  (hall  and  may  be  lawful  for  fuch 
«  juftice,  and  he  is  thereby  authorifed  and  required,  by  warrant 
**  under  his  hand  and  feal,  to  commit  fuch  offender  or  offenders, 
"  or  perfon  or  perfons  liable  to  pay  the  fame  refpeftively,  to  the 
*^  common  gaoi  or  houfe  of  corrcftion  of  the  limit  where  the 
«  offence  (hall  be  committed,  or  fuch  order  as  aforefaid  (hall  be 
'<  made,  for  any  time  not  exceeding  three  months,  unlefs  the  faid 
«  penalty,  forfeiture,  cofts,  and  charges  (hall  refpeftively  be  fooner 
'<  paid ;  and  if  fuch  offender  or  offenders,  or  perfon  or  per(bn€ 
'<  liable  or  ordered  to  pay  the  fame  refpeftively,  (hall  live  out  of 
•'  thejurifdiftionof  the  juftice  thereby  authorifed  to  grant  fuch 
**  warrant,  it  (hall  and  may  be  lawful  for  any  juftice  of  the  peace 
«  of  the  limit  wherein  fuch  perfon  (hall  inhabit,  and  every  fuch 
'<  juftice  is  thereby  required  upon  requeft  to  him  for  that  purpofe 
<<  made,  and  upon  a  true  copy  of  the  conviftion  whereby  fuch  for- 
«*  feiture  or  penalty  was  incurred,  and  of  the  order  for  the  pay- 
"  ment  of  fuch  cofts  and  charges  produced  and  proved  by  a  crcdi- 
<(  ble  witnefs  upon  oath,  by  warrant  under  his  hand  aud  feal,  to 
*«  caufe  the  penalty  or  forfeiture  mentioned  in  fuch  conviftion,  and 
<«  the  cofts  and  charges  mentioned  in  fuch^ordcr,  or  fo  much  there- 
of of  as  (hall  not  have  been  paid,  to  be  levied  by  diftrefs  and  fale  of 
<*  the  goods  and  chattels  of  fuch  offender  or  offenders,  or  perfon 
«<  or   perfons  liable  or  ordered  to  pay  the  fame  refpeftively  as 
<<  aforefaid  -,  and  if  no  fufficient  diftrefs  can  be  had,  to  commit 
<*  fuch  offender  or  offenders  or  perfon  or  perfons  liable  as  afore- 
««  faid  to  the  common  gaol  or  houfe  of  correftion  of  fuch  limit 
^  for  the  time  and  in  manner  aforefaid." 

20.  And  by  feft.  73.  it  is  provided  nevcrthelefs,  **  That  no  war- 
«  rant  of  diftrefs,  unlefs  otherwife  direfted  by  that  aft,  (hall  be 
•«  iffued  for  levying  any  penalty  or  forfeiture,  cofts  or  charges, 
•«  until  fix  days  after  the  offender  (hall  have  been  convifted  and  an 
«  order  made  and  ferved  upon  him  or  hpr  for  payment  thereof." 

21.  And  by  feft.  74.  it  is  provided  alfo,  and  further  enafted, 
««  That  every  profccutor  or  informer  may  at  his  eleftion  fue  for  and 
**  recover  any  forfeiture  or  penalty  impofed  by  that  aft  which 

/^  (hall  amount  to  the  fuQi  of  40 /#  or  upwards^  (the  manner  of 
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•*  fCCOTcry  thereof  not  being  particularly  dircdlccl  by  that  aft,) 
••  either  in  the  manner  thereinbefore  direftcd,  or  by  a£Uon  at  hw 
''  to  be  brought  by  fuch  informer  or  profecutor  in  any  of  his  ma* 
'*  jelly's  courts  of  record,  in  manner  following ;  that  is  to  fay, 
•*  where  any  perfon  fliall  be  liable  to  any  fuch  pecuniary  penalty, 
"  It  fhall  and  may  be  lawful  to  fue  for  and  recover  the  fame  by 
**  a£lion  of  debt,  in  which  it  (hall  be  fufficient  to  declare  that  the 

*'  defendant  is  indebted  to  the  plaintiff  in  the  fum  of ,  being 

••  forfeited  by  an  aft  paflcd  in  the  J3th  year  of  the  reign  of  his 
*'  prefent  majefty,  intituled  *  An  a£t  to  explain,  amend,  and  re- 
**  duce  into  one  a£l  of  parliament  the  ft^tutes  now  in  being  for 
**  the  amendment  and  prefervation  of  the  publick  highways  within 
•*  that  part  of  Great  Britain  called  England^  and  for  other  pur- 
*<  pofes ;'  and  the  plaintiflF,  if  he  recovers  in  any  fuch  a£lionSf 
•'  Ihall  have  double  cofts." 

22.  And  by  feft.  75,  it  is  provided,  "  That  there  (hall  not  be 
*«  more  than  one  recovery  for  the  fame  offence ;  and  that  ten 
**  days'  notice  "in  writing  be  given  to  the  party  offending  previous 
*'  to  the  commencement  of  fuch  a£lion ;  and  that  the  fame  be 
<<  brought  and  commenced  within  one  calendar  month  iifter  the 
*'  offence  for  which  fuch  zGtion  is  brought  (hall  have'been  com- 
««  mitted." 

23<  And  by  fc£t.  76.  it  is  provided  alfo,  and  farther  ena£led, 
**  That  no  convidion  (hall  be  had  or  made  by  virtue  of  that  aA 
'^  nnlcfs  upon  confefhon  of  the  party  accufed,  or  upon  the  oath  of 
••  one  or  more  credible  witnefs  or  witneflcs,  or  upon  the  view  of 
'<  a  jaftice  of  the  peace  in  the  cafes  before  mentioned ;  and  that 
<<  any  inhabitant  of  any  parifh,  townfliip,  or  place  in  which  any 
^  ofience  (hall  be  committed  contrary  to  that  a£t,  (hall  be  deemed 
**  a  competent  witnefs,  notwithftanding  his  or  her  being  an  in- 
**  habitant  of  fuch  parifh,  townfhip,  or  place.'' 

24.  And  by  fed.  77.  it  is  further  ena^ed,  «*  That  it  (hall  and 
^  may  be  lawful  for  any  juftice  of  the  peace  to  adminifler  an  oath 
^*  to  any  witnefs  or  witnefTes,  or  other  perfon  or  perfons,  for  the 
*'  better  difcovery  and  execution  of  the  feveral  matters  or  things 
*<  thereinbefore  authorifed  or  directed  to  be  examined,  inquired 
*«  into,  or  performed  by  fuch  juftice." 

25.  And  by  feft.  78.  it  is  further  enaAed,  *«  That  where  any 
<<  diftrefs  (hall  be  made  for  any  fum  or  fums  of  money  to  be  levied 
**  by  virtue  of  that  afV,  the  diftrefs  itfelf  (hall  not  be  deemed  un« 
<'  lawful,  nor  the  party  or  parties  making  the  fame  be  deemed  a 
'*  trefpafler  or  trefpafiers,  on  account  of  any  default  or  want  of 
*<  form  in  any  proceedings  relating  thereto,  nor  (hall  the  party  or 
<'  parties  dtftraining  be  deemed  a  trefpalTer  or  trefpafTers  at  initio 
**  on  account  of  any  irregularity  which  (hall  be  afterwards  done 
<*  by  the  party  or  parties  diftraining,  but  the  perfon  or  perfons 
**  aggrieved  by  fuch  irregularity  may  recover  full  fatisfa£lion  for 
**  the  fpecial  damage  in  an  a£lion  on  the  cafe."' 

26.  And  by  feft.  79^  it  is  provided  always,  "  That  no  plaintiff 
"  or  plaintiffs  (hall  recover  in  any  a£tion  for  any  irregularity,  tref- 
<*  pafsj  or  wrongful  proceedings,  if  tender  of  fufficient  amends 
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**  (hall  be  made  by  or  on  the  behalf  of  the  party  or  parties  who^ 
<<  (hall  have  committed  or  caufed  to  be  committed  any  fuch  irre* 
^<  gularity,  trefpafs,  or  wrongful  proceedings  before  fuch  a&ion 
<<  brought ;  and  in  cafe  no  fuch  tender  (hall  have  been  made^  it 
<<  (hall  and  may  be  lawful  for  the  defendant  in  any  fuch  aftion^ 
^^  by  leave  of  the  court  where  fuch  a£lion  (hall  depend,  at  any 
'  *'  time  before  iiTue  joined,  to  pay  into  court  fuch  fum  of  money  as 
*'  he  or  they  (hall  fee  (it ;  whereupon  fuch  proceedings  or  orders 
**  and  judgment  (hall  be  had,  made,  and  given  in  and  by  fuch 
**  court  as  in  other  anions  where  the  defendant  is  allowed  to  pay 
**  money  into  court.** 

27.  And  by  fed.  81.  it  is  further  ena£led|  <<  That  if  any  a£lion 
*<  or  fuit  (hall  be  commenced  againft  any  perfon  or  perfons  for 
*'  any  thing  done  or  a£led  in  purfuance  of  that  afl,  then  and  in 
^<  every  fuch  cafe  fuch  a£lion  or  fuit  (hall  be  commenced  or  pro- 
<*  fecuted  within  three  calendar  months  after  the  hSt  committed^ 
*<  and  not  afterwards ;  and  the  fame  and  every  fuch  a<^ion  or 
^*  fuit  (hall  be  brought  within  the  county  where  the  fad  was 
**  committed,  and  not  elfewhere;  and  the  defendant  or  defendants 
^<  in  every  fuch  a£tion  or  fuit  (hall  and  may  plead  the  general  ifltie, 
**  and  give  the  faid  a£t  and  the  fpecial  matter  in  evidence  at  any 
^'  trial  to  be  had  thereupon,  and  that  the  fame  w^s  done  in  pur- 
**  fuance  and  by  the  authority  of  that  a£t :  and  if  the  fame  (hall 
*  **  appear  to  have  been  fo  done,  or  if  any  fuch  aAion  or  fuit  (hall 

**  be  brought  after  the  time  limited  for  bringing  the  fame,  or  be 
«  brought  or  laid  in  any  other  place  than  as  before  mentioned, 
<<  then  the  jurjr  (hail  (ind  for  the  defendant  or  defendants }  or  if 
**  the  plaintiff  or  plaintiffs  (hall  become  nonfuit  or  difcontinue 
**  his,  her,  or  their  a£lion  after  the  defendant  or  defendants  (hall 
^*  have  appeared,  or  if  upon  demurrer  judgment  (hall  be  given 
^*  againft  the  plaintiff  or  plaintiff's,  the  defendant  or  defendants 
<<  (hall  and  may  recover  treble  cofts,  and  have  the  like  remedy  for 
**  the  recovery  thereof  as  any  defendant  or  defendants  hath  or 
••  have  in  any  other  cafes  by  law." 
(^)'niegc.       28.-By^fl/.  13  G.  3.  c.  84.  {a)/.  33.  it  is  enabled,  "  That 
^k^  a!^     "  when  the  inhabitants  of  any  parifh,  townfhip,  or  place  (hall  be 
^     *     '    y  indided  or  prefented  for  not  repairing  any  highway,  being  turn* 
«  pike  road,  and  the  court  before  whom  fuch  indidlment  or  pre- 
«  fentment  (hall  be  preferred  (hall  impofe  a  fine  for  the  repair  of 
"  fuch  road,  the  fame  (hall  be  proportioned,  together  with  the 
**  cofts  and  charges  attending  the  fame,  between  the  inhabitants 
^<  of  fuch  parifh,  townfhip,  or  place  and  the  truftees  of  fuch  turn* 
<<  pike  road,  in  fuch  manner  as  to  the  faid  court,  upon  confider- 
<<  ation  of  the  circumftances  of  the  cafe,  (hall  feem  juft ;  and  it 
<<  (hall  and  may  be  lawful  for  fuch  court  to  order  the  treafurer  of 
**  fuch  turnpike  road  to  pay  the  fum  fo  proportioned  for  fuch 
<<  turnpike  road  out  of  the  money  then  in  his  hands,  or  next  to 
(^  be  received  by  him,  in  cafe  it  (hall  appear  to  fuch  court,  from 
*^  the  circumftances  of  fuch  turnpike  debts  and  revenues,  that  the 
<<  fame  may  be  paid  without  endangering  the  fecurity  of  the  cre« 
^*  ditors  who  have  advanced  their  money  upon  the  credit  of  the 

<<  tolls 
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**  tolls  to  be  raifed  thereupon ;  ivhich  order  (hall  be  binding  upon 
<*  fuch  treafurer,  and  he  is  thereby  authorifed  and  required  to  pay 
"  the  fame," 

29.  And  by  k£t.  47.  reciting,  **  That  the  truftees  of  feveral  turn- 
*<  pike  roads  are  not  fufliciently  empowered  to  punifli  nufances  in 
"  the  feveral  roads  under  their  care  i'*  itistl^ereforeenaiied,  "That 
•*  the  faid  truftees  of  the  feveral  roads  refpcdlively,  or  any  five 
^<  or  more  of  them,  at  a  public  meeting  may,  and  they  are  thereby 
**  empowered,  if  they  think  fit,  to  dirc£l:  profecutions  by  indidl- 
*<  ment  againft  the  offender  or  offenders  for  any  nufance  done, 
*<  committed,  or  continued  in  or  upon  any  of  the  turnpike  roads 
*<  under  their  care  refpe£lively,  at  the  expence  of  the  revenues 
**  belonging  to  fuch  turnpike  roads,  to  be  allowed  by  fuch  truftees 
**  or  any  five  or  more  of  them  at  fome  fubfequent  meeting  :  Pro- 
<<  Tided,  that  nothing  in  that  ^Gt  (hall  be  conftrued  to  empower 
*<  the  truftees  to  profecute  or  caufe  to  be  proi'ecuted  any  perfon 
**  for  any  fuch  offence  unlefs  upon  the  confelEon  of  the  offender, 
<<  or  that  one  or  more  witnefs  or  witnefFes  can  be  had  and  prot 
«  duced  to  prove  the  commiffion  of  fuch  offence." 

30.  And  by  fe£t.  48.  reciting,  *<  That  fraudulent  contrivances 
**  may  be  pra£lifed  by  offenders,  their  friends,  and  other?,  to 
*•  evade  the  juft  recovery  of  forfeitures  and  penalties  inflidlcd  by 
**  laws  relating  to  turnpike  roads,  by  fetting  up  colourable  pro-f 
^f  fecutions  with  intent  to  favour  offenders  againft  the  faid  laws, 
«  and  to  difcourage  juft  and  real  profecutions;"  for  remedy  where-* 
of  it  is  ena£ted,  "  That  it  (haiy  and  may  be  lawful  for  all  and  every 
•«  juftice  and  juftices  of  the  peace  before  whom  there  fhall  be 
«•  any  information  or  proceeding  for  any  penalty  or  forfeiture  in- 
*'  filled  by  chat  or  any  a£l  or  a£ls  of  parliament  made  for  re-^ 
*<  pairing  and  amending  turnpike  roads,  and  they  are  thereby 
*•  required,  where  any  information  or  convidioii  (hall  be  fet  up  or  • 
^<  infifted  upon,  .by  way  of  defence,  or  to  defeat  any  information 
<*  or  proceeding,  or  any  forfeiture  or  penalty  infiided  as  aforefaid, 
<<  to  examine  into  the  real  merits  of  fuch  information,  proceeding, 
*<  or  conviflion;  and  if  thereupon  it  fhall  appear  that  the  fame 
*<  was  not  done,  made,  or  profecuted  effectually  to  recover  and 
**  apply  the  penalty  or  forfeiture  for  the  true  and  real  ends  and  pur-t 
**  pofes  for  which  fuch  penalties  or  forfeitures  were  enacted,  but  to 
<'  favour  the  offender,  fuch  information  or  conviction  fhall  be  deem^* 
**'  ed  to  be  fraudulent,  and  null  and  void  to  all  intents  and  pur-* 
'*  pofes  whatfoever }  and  every  fuch  juftice  or  juftices  of  the  peace 
*<  (hall  proceed  to  determine  and  convict  as  if  no  information  or 
««  convi£iion  had  been  made,  profecuted,  or  obtained." 

31.  And  by  feft.  73.  to  enforce  further  a  due  obfcrvance  of  the 
faid  a£l  it  is  ena£led,  "  That  every  conftaJble,  headborough,  or 
*'  tithingndan  refufing  or  negle£ting  to  put  that  att  into  execution, 
**  or  to  account  for  and  deliver  any  forfeiture  or  penalty  according 
«*  to  the  dirc£tions  of  that  aft,  and  every  furvcyor  of  any  lurn- 
•'  pike  road,  and  every  toll-gatherer,  and  all  other  perfons  cm* 
^'  ployed  or  to  be  employed  by  truftees  appointed  or  to  be  appoint- 
f '  ed  fpr  the  repairing  roads,  as  do  or  (hall  receive  falaries  or  re-> 

|L  4  **  wards, 
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<<  wards,  who  (hall  wilfully  negle£t5  for  the  fpace  of  one  week 
.  ^f  after  the  offence  committed,  to  lay  fuch  information  upon  oath 
**  before  one  or  more  of  his  majefty's  juftices  of  the  peace  for 
**  the  limit  wherein  fuch  offence  was  committed,  as- by  that  a  A 
<<  is  dire£^ed|  (hall,  upon  due  information  made  upon  oath  before 
*<  one  of  his  majefty's  juftices  of  the  peace  for  thefaid  limit,  for- 
•  ••  feit  for  •every  fuch  negle£fc  the  fum  of  i  o/." 

32.  A  prefentment  was,  that  from  time  whereof,  isfc,  there 
was  and  yet  is  a  highway  leading  from  the  town  of  W.  in  the 
county  of  H.  to  the  village  of  H.  in  the  faid  county,  for  all  his 
majefty's  fubje£ts  to  pafs  on  foot  over  a  certain  drain  or  ditch  be- 
tween the  ancient  inclofures  within  the  parifli  of  W.  and  town  of 
H.  but  the  fame  is  broken,  i^c.  and  that  the  inhabitants  of  the 
town  of  H,  ought  to  repair,  istc.  In  error  on  the  judgment  for 
the  crown  it  was  objected,  that  the  defcriptlon  of  the  road  was 
too  uncertain,  but  particularly  that  it  was  not  laid  to  be  in  the 
parifh  of  H.  or  in  any  other  parifh,  but  over  a  ditch  between  in- 
clofures within  the  parifh  of  1V»  And  for  this  the  judgment 
was  reverfed.  Rex  v.  the  Inhabitants  of  Hartford^  Trin.  146.  3. 
Cowp.  III. 

33*  An  indifiment  will  lie  again  ft  perfons  who  diCbbey  au  or- 
der of  juftices  made  upon  them  purfuant  to  xht  Jtnt.  13  G.  3. 
f.  78./16-  which  empowers  two  jullices  upon  view  toT  order 
narrow  highways  to  be  widened  and  enlarged  ;  for  difobeying  an 
order  of  juftices  is  a  common  law  offence,  and  therefore  puni(h- 
able  by  indi£lment.  Rex  v.  Balme  and  others^  Trin.  17G.  3. 
Cowp.  648- 

*  34.  It  feems  there  is  this  difference  in  the  forms  of  indift- 
ments  for  not  repairing  highways  agaiiift  the  parifh  in  general 
and  a  townfhipin  particular,  that  in  the  former  there  is  no  other 
allegation  than  that  the  road  lies  within  fuch  a  parifh,  and  that 
the  inhabitants  of  it  are  bound  to  repair ;  but  where  the  indidment 
is  againft  a  townfbip  or  particular  perfons  it  muft  allege  that  from 
time  immemorial  they  are  bound  to  repair ;  which  (hews  that  the 
particular  allegation  is  not  necefTary  where  they  are  bound  by  the 
general  law.  Fide  what  is  faid  by  AJhhurJl^  J.  in  Rex  v.  the  Inha^ 
iants  of  Sheffield y  Mich.  28  G.  3.  2  Term  Rep,  B.  R.  in. 
yiJfsnti,  2 J.  To  an  adion  of  trefpafs  for  breaking  and  entering  the 

'*'  '  plaintiff's  clofe,  the  defendant  juftified  under  a  right  of  way ; 

the  plea  ftatecTthat  before  and  at  the  time  when,  (^c,  there  was 
and  of  right  ought  to  have  been  a  certain  common  and  public 
highway  leading,  ^c.  for  all,  t5*r.  without  alleging  that  it  had 
been  a  highway  from  time  immemorial.     To  this  there  was  a  ge- 
neral demurrer,  but  the  defendant  had  judgment :  for  per  cur.'^ 
It  is  fufhcient  to  ftate  in  a  compendious  way  that  it  u  an  high- 
way.     Great  inconveniences  would  follow  if  it  were  otherwife, 
for  ftrangers  pafKng  along  the  ftreets  of  London  ct>uld  not  afccr- 
tain  when  thty  firft  became  highways.     Afpindall  v.  Brown^  Eaft* 
29  G.  3.   3  Term  Rep.  B.  R,  265. 
Ktde  1  Roll.       36.  An  in  diriment  for  not  repairing  a  highway  ftated,  that  from 
^aiKot^"    time  whereof,  ii'c.  there  was  and  is  a  common  and  antient  king's 
*  highway 
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highway  leading  ffom  the  parifli  of  H.  in  the  county  of  C.  towards  M.  pi.  19. 
and  unto  the  parifli  of  6.  in  the  county  aforcfaid,  for  all»  ts^c.  ^.hereania- 
and  that  a  certain  part  of  the  faid  king's  common  highway  called  tio^T^^ 
Hm  Waj^  fituate,  lyings  and  being  in  the  faid  parifli  of  G.  contain-  way  at  />. 
iug  in  length,  £5'c.  on,  £5*^.  was  and  yet  is  in  great  decay.    After  J«*<*'"«ffom 
▼erdidl  for  the  profecutor,  it  was  moved  in  arreft  of  judgment,  wilquaied 
becaufe  it  was  not  ftated  in  the  indi£^ment  that  the  road  out  of  becaufe  it 
repair  was  in  the  parifli  of  G.     And  the  court  were  of  opinion,  J^^^^***^ 
that  the  road  being  defcribed  as  leading  from  ff.  unto  G.  excluded  c<  from'*  d^  t 
G.     And  the  rule  for  arrcfting  the  judgment  was  made  abfolute.  which  ex- 
Rtx  V.  the  Inhabitants  of  Gamlingay,  Hii.  30  G.  3.    3  Term  Rep.  ^"^"j^, 

J*»  R*  ^t^*  ^  Hammond 

V,  Brewer^  Trio.  30  1^31  G.  2.  Burr.  376* 

37.  iJpon  a  rule  to  fliew  caufe  why  a  certiorari  fliould  not  iflue  The4Sth 
to  remove  all  orders  made  at  the  laft  general  quarter  fcfEons  of  ^^of  «!« 
the  peace,  held  at  Wakefield  on  the  i6th  January^  on  an  appeal  c.'78'.enaai 
of  f\  againft  the  allowance  of  the   accounts  of  the  furveyors  that  the  fur- 
of  the  highways  of  the  townfliip  of  H. :  it  appeared  by  the  affi-  ^<yof .fl»*li 
davits  that  on  the  2d  O^ober  1 793  the  accounts  of  the  furveyor  of  b^ksThc 
the  highways  were  produced  at  the  veftry  of  the  inhabitants  of  the  feverai  fuma 
townfliip,  when  feverai  of  the  items  were  objefted  to,  upon  which  ^.'f^***. 
feverai  of  the  inhabitants  who  were  dilTatisfied  with  the  accounts  aod  diiburfe 
attended,  together  with  the  furveyor,  at  the  petty  feflions  held  inthatcha- 
on  the  i6th  OHober,  before  three  jullices,  who  unammoufly  al-  JJ^i^jJJJjf 
lowed  and  confirmed  the  accounts.  An  appeal  was  entered  againfli'fuch  books 
the  determination  at  the  next  quarter  feflions,  which  court  dif-  «n<i  the  af- 
ailowed  the  feverai  items  objefted  to,  and  ordered  the  rcfpond-  ^^^^^^ 
ents  to  refund  the   amount  of  them  to  the  inhabitants  of  the  in  that  year 
townfliip.     The  queftion  arofe  on  the  13  G.  3.  c,  78./  48  aniSo.  ^o'  the  pur- 
and  BuUer  and  Grofe^  Juflices,  were  of  opinion,  upon  comparing  j£k"n^o  the 
thofe  fediions  together,  that  it  was  not  intended  to  give  the  quar-  inhabitants 
ter  fcOions  any  jurifdiflion  over  this  queflion.     The  Both  fe£tion  of  the  parifli, 
only  gives  an  appeal  to  the  quarter  feflions  in  cafes  for  which  no  try*^^ other' 
other  remedy  is  given.     Then  the  queftion  is.  Whether  or  not  publick 
under  the  48th  feftion  any  other  fpecific  relief  be  given  for  this  ^^?ff^ 
cafe  ?   The  appointment  to  go  before  the  juftice  is  to  be  made  that^purpofe 
with  the  confent  of  the  inhabitants  and  the  furveyor,  and  if  they  within  15 
all  confent  at  firft  to  go  to  the  petty  feflions,  inftcad  of  going  be-  ^^*}^^?2 
fore  the  magiflrate,  the  parties  cannot  afterwards  obje£l  to  it.  (t^^]xa 
The  juftices  at  the  petty  feflions  have  the  fame  power  over  the  beheld  ia 
furveyor's  accounts  that  any  one  iuftice  has.     Then  as  a  remedy  ^«^«5^^ 

•  •      1  .         i.    .       1        V*  1    rv^-  1      •    /*•  I  '    next  after 

18  given  m  this  cafe  m  the  48th  fection,  the  juttices  at  the  quarter  MichaeimM 
feflions  had  no  jurifdi£tion  to  receive  the  appeal ;  and  the  claufe  quarter  fef. 
which  takes  away  the  certiorari  does  not  extend  to  a  cafe  where  fntent  that** 
the  juftices  ^  the  feflions  aded  wholly  without  jurifdiflion.  Rex  the  faid  sc- 
V.  the  Juftices  of  the  IVeJi  Riding  ofTorkJbire,  EaJ.  34  G.  3,  5  Term  counts,  «:c 
Rep.  B.  R.  629.  f^  ^y 

the  inhabitants,  &c.  and  erery  fuch  furveyor  ihall,  after  the  faid  books  and  aflTeflbienU  fliaUhave  been  pro- 
duced at  foch  meeting,  take  the  fame  to  fuch  juflice  of  the  peace  for  the  limit  wherein  fuch  parifli, 
4cdoch  lie,  and  on  fuch  day  and  at  fuch  hour  as  fliall  be  agreed  upon  at  fuch  meeting  fome  day 
aita  the  laid  meeting  of  the  inhabitants,  and  before  fuch  fpecial  feffioni,  and  then  aod  there  verify 
luch  account,  or  any  part  thetcof,  upon  oath,  if  rebutted,  and  fuch  juftlct  may  allow  fuch  accouaC  if  he 

fiodg 
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findi  it  jofty  or  poftpone  it  untiil  fach  fpeciil  feifiooiy  if  he  finds  caufe  for  fo  doing ;  In  which  cife  it  miy  h€ 
iettled  and  allowed  at  fuch  fpecial  feffioni,  after  the  paru  objeAed  to  by  fuch  juftice  ihall  have  been  c«- 
plained  and  Terified  by  proper  evidence  to  the  fatitfadion  of  the  jultices  at  fuch  fpecial  feffioni  $  and  ia 
cafe  any  articlei  contained  in  fuch  accounu  ihall  not  be  explained  and  proved  to  the  facisfaftion  of  fuch 
jafticetf  they  may  difallow  the  iame  {  and  whenever  the  faid  account  ihall  be  fo  fettled  and  allowped,  or 
difallowed  as  afore&idf  all  fuch  books  and  aiTefTments  ihall  be  tranfmitted  to  the  churchwarden  or  over- 
feer  of  the  poor  for  fuch  pariib«  &c.  to  be  kept  for  the  ufe  of  fuch  paiiih,  &c. ;  and  the'  faid  furveyor 
fliall  forthwith  deliver  a  duplicate  of  fuch  book  and  accountsy&cto  the  fucceeding  furveyor,  tec  Th« 
80th  fedlon  eoads,'that  if  any  perfon  ihall  think  himrelf  aggrieved  by  any  thing  done  by  any  juftice  or 
juftices  of  the  peace,  or  other  perfon,  in  the  execution  of  any  of  the  powers  given  by  thfs  ad,  and  for 
which  no  particular  method  of  relief  hath  been  already  appointed,  every  fuch  perfon  may  appeal  to  the 
quarter fcffiona,  &c  ;  and  it  dir^Asthat  this  determination  fliall  be  final  and  conclufive  to  all  intents  and 
porpofes,  and  takea  away  the  eertioran.  ^^In  confaquence  of  the  certiorari  granted  in  the  cafe  of  Rex 
V.  the  Juftioea  of  the  Weil  Riding  of  Yorkihire,  the  juftices  returned  the  order  made  upon  the  appeal 
to  the  quarter  leffioos  in  fubftance  as  mentioned  in  that  cafe ;  which  order  the  court  of  K..  B.,  after  ar- 
gument, fet  aiidcyon  the  ground  that  the  quarter  feflionshad  nojurildidion,  for  that  the  mode  of  allow- 
ing the  accounts  prefcribed  in  the  48th  fedion  of  the  »€t  was  pointed  out  for  the  purpofe  of  preventing 
any  appeal  M  the  quarter  feiliona.      Rex  v.   Mitchell  and  others,    Trin.  34  G.  3.  5  Term  Rep. 
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For  more  of  Chimin  Common  in  general,  fee  Indi^ment^  Nufance^ 
and  other  proper  titles. 
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^^'^y^\       (B)  Soil  and  Things  therein  belong  to  whom  ? 

i.TTHE  locus  in  quo  being  the  property  of  the  plaintiff,  he  had 
*  built  a  ftreet  upon  it,  which  had  eVer  fince  been  ufed  as  a 
highway.  The  defendant  had  land  contiguous,  parted  from  it 
<4nly  by  a  ditch,  and  therefore  laid  a  bridge  over  the  ditch,  the  end 
of  which  refted  on  the  locus  in  quo.  Held  that  trcfpafs  lay  :  the 
plaintiff  has  not  transferred  the  abfolute  property  in  the  foil  j  k  it 
only  a  dedication  to  the  public  fo  far  as  the  public  have  occafion 
for  it,  a  right  of  paffage.  Sir  John  Lade  v.  Shepherd^  2  Str.  1004, 
2.  The  owner  of  the  foil  was  held  entitled  to  recover  the  fam^ 
in  ejedment,  but  fubjeft  to  the  cafement.  Goodtitle  on  dem, 
Chefier  v.  Alker.     i  Burr.  133. 

4^'°^5'7>  (D)  Made  impaffible,  &fr.    Remedy,  and  of  fetting 

out  new  Ways. 

I -TRESPASS.  Plea,  that /«-«/ 1«  quo  adjoins  to  a  lane  of  the 
^  plaintiff's  over  which  the  defendant  had  a  right  of  way  5  and 
bccaufe  the  lane  was  overflowed  and  impaffable  the  defendant 
neceffarily  went  on  the  adjoining  land,  in  ufing  his  right  of  way. 
Plea  held  bad,  for  this  is  a  fpccific  way,  and  the  plaintiff  is  not 
bound  to  repair  it.  In  highways  it  is  otherwife  \  they  arc  for 
the  public  fcrvicc,  and  if  the  ufual  trad  is  impaffable,  it  is  for 
the  general  good  that  people  fli^uld  be  allowed  to  pafs  in  another 

line. 
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line.  So  if  this  were  a  way  of  neceflity  it  might  require  con« 
fideration*  Taybr  v.  Wbitibead^  Doug.^^^*  Fide  contra,  3  BJack^ 
Cmn.  36. 

2.  Under  the  grant  of  a  free  and  convenient  way  for  tlie  pur- 
pofe  of  carrying  coals  amongft  other  things,  the  grantee  has  a 
right  to  a  framed  waggon«way.  Sinboufc  v.  Cbrift^an,  i  Ttrtn 
Rep.  B.  R.  560. 

3.  Under  a  grant  of  a  way  from  j1.  to  B.  iff,  through,  and  along  a 
particular  way,  the  grantee  is  not  juftified  in  making  a  tranfrerfc- 
road  acro/s  the  fame.    lUd, 

For  more  of  Chimin  Private  in   general,  fee  ASiions  (N,  b), 
Nufance,  Trefpafs,  and  other  proper  titles. 
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(A.  2)  The  Power  of  them,  and  of  the  Parifh.     4v^nef  516. 

i.'TPHE  Jlat.  9  G.  I.  r.  7.  yi  4.  enables  the  churchwardens  and 
'*'  overfeers  of  the  poor  of  any  pari(h,  with  the  confent  of 
the  major  part  of  the  parifhioners  or;  inhabitants  in  veftry  aflem- 
bled,  (5V.  to  make  certain  contra£ts  relating  to  the  poor.  The 
pari(hioners  of  D.  by  an  order  confented  and  approved  of  the 
churchwardens  and  overfeers,or  the  major  part  of  them,  entering 
into  a  contradl  with  W,  A.  for  keeping,  maintaining,  and  employ- 
ing the  poor  of  that  parifh,  in  confequence  of  which  the  church- 
wardens and  two  of  the  overfeers  did  make  fuch  contract  with 
the  faid  W,  A, ;  but  the  other  overfeer  ^  refufed  to  join.  And 
the  queftion  upon  a  motion  for  a  mandamus  was.  Whether  it  was 
necefiary  that  all  the  churchwardens  and  overfeers  (hould  concur 
in  making  this  contra£l,  or  whether  the  majority  of  them  did  not 
bind  the  reft  ?  The  court  were  of  opinion  that  it  did,  fdr  the 
fiat.  43  Eli%.  Cn  2.  has  directed  that  the  general  a£ts  to  be  done 
by  the  churchwardens  and  overfeers,  refpeding  the  poor,  (hall  be 
done  by  the  majority  of  *  them,  and  the  fpirit  of  that  ftatute  per- 
vades all  the  fubfequent  a£ls  refpe£iing  the  government  of  the 
poor.  Befides,  in  common  underftanding  what  is  required  to  be 
done  by  the  churchwardens  and  overfeers  is  fatisfied  by  being 
done  by  a  majority.  Rexy.  Beeflon,  Eqft.'^oG.  3.  3  Term  Rip. 
B.  R.  592. 

2.  A  mandamus  was  moved  for  to  churchwardens  to  make  a 
rate  for  the  repairs  of  a  pari(h  church,  and  it  was  faid,  that 
though  in  general  the  rate  fhould  be  made  by  the  churchwardett$ 
and  inhabitants  at  a  veftry,  yet  the  former  alone  might  make  a 
church-ratcy  if  the  latter  rcfufcdj  which  was  the  cafe  here.    Sed 

per 
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pereuriam — ^We  cannot  interpofe  by  granting  a  mandamui^  this 
being  a  fubjed  purely  of  eccledafticai  jurifdidlton.  Reie  f.  the 
Churchwardens  of  St.  Peter* s  Thetford^  Trin,  33  Geo.  3.  5  Term 
Rip.  B.  jR.  364. 

4Vinef  5t7.  (B)  Elcdlion. 

1.  PROHIBITION  was  granted  to  thf  fpiritual  court,  where  it 
^  was  libelled  againft  the  defendant,  for  not  appearing  to  take 
upon  him  the  office  of  churchwarden,  though  thereunto  appointed 
by  the  ordinary.  And  it  was  held,  that  though  the  parifhioners 
and  parfon  negle£t  for  ever  fo  long  to  choofe  churchwardens,  yet 
the  ordinary  has  no  jurifdi£lion  ;  for  churchwardens  were  a  cor- 
poration at  common  law,  and  are  different  from  queftmen,  who 
were  the  creatures  of  the  reformation,  and  came  in  by  canon  law. 
The  89th  and  potb  canons  fay,  that  churchwardens  (hall  be  chofen 
by  the  parfon  and  parifliioners,  and  if  they  difagree,  then  one  by 
the  parfon  and  the  other  by  the  parifhioners,  et  alioquin  mn  erunt. 
Per  curiam -^Thc  proper  way  is  to  take  a  mandamus  e  B,  R. 
Stutter  V.  Fre/fon,  in  C  B.  Eajt.  3G.  i.  Str.  52, 
yje  2.  In  a  certain  parifli  the  cudom  is,  for  the  parfon  to  appoint 

1  Bwn'f  Qne  ^f  the  churchwardens,  and  the  two  old  churchwardens  the 
^70.  Ath*'  other,  but  it  goes  no  farther.  The  two  churchwardens  could  not 
cdiL  Agree,  fo  one  prefents  B.  and  the  parifhioners  at  large  choofe  C 

It  was  infifted  for  B.  that  his  cafe  was  like  that  of  coparceners, 
where  if  they  difagree,  the  ordinary  may  admit  the  prefentee  of 
« which  he  will,  except  the  eldeft  alone  prefents.  On  the  other 
fide  it  was  faid,  that  the  cafes  widely  differed  ;  for  in  the  cafe  of  a 
prefentment  the  ordinary  has  a  power  to  refufe,  but  he  has  not  fo 
m  the  cafe  of  churchwardens,  for  they  are  a  corporation  at  com- 
*  noon  law,  and  more  a  temporal  than  a  Spiritual  officer.     And  a 

cafe  was  cited  to  be  adjudged  in  B\  R.,  where  to  a  mandamus  to 
fwear  in  a  churchwarden  the  ordinary  returned,  that  he  wasy^r- 
vusminime  idoneus^  &c. ;  but  a  peremptory  mandamus  was  granted^ 
becaufe  the  ordinary  was  not  a  judge  in  that  cafe.  The  court 
held,  that  by  the  difagreement  the  cudom  was  laid  out  of  the 
cafe ;  and  then  they  mull  refort  to  the  canon  (89th),  under  which 
C  being  duly  elcded,  they  decreed  for  him.  Catten  v.  Barwick^ 
at  a  Court  of  Delegates  in  Serjeant's  Inn,  1 7 1 8,  Str.  1 45. 

3.  Libel  in  the  ecclefiadical  court  for  not  taking  upon  him 
the  office  of  chnpel-warden  :  the  defendant  pleads  that  it  is  a  do- 
native, and  thereupon  moved  for  a  prohibition ;  which  was  denied^ 
the  whole  court  being  of  opinion  that  though  there  was  a  dif- 
ference as  to  the  incumbent,  yet  as  to  the  parilh  officers  there  was 
none ;  for  they  are  the  officers  of  the  parifli,  and  not  of  the  pa- 
tron of  the  donative.  Cqfi/e  v.  Richard/on,  Mich.  1 3  G.  i .  Str.  715, 
A  curat*  4.  Upon   a  queftion  where  the  common   right  of  choofing 

*S^*of  the  churchwardens  reds,  it  was  infifted  by  one  party  that  it  was  in  the 
parfon  for  the  parifliioners  at  large  as  to  both,  and  would  therefore  have  left  it 
purpofeof     to  the  Other  fide  to  fliew  a  cuftom,  or  right  in  the  parfon,  to  name 

©M^dmlcS-  ^^^  »  ^^^  ^"  ^^^  contrary  it  was  argued  and  agreed  by  the  C.  J. 

14  that 
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^at  of  common  right  it  was  in  the  parfon  and  parlfliioners,  and  wirden.  Per 
therefope  it  lay  on  the  other  party  to  prove  a  cuftom  in  the  pa-  H^bbLd  v!? 
riihioners  to  choofe  both.  Hubbard  v.  Sir  if.  Penrice,  HiL  19  G,  2.  Penricc, 

&r.  1246.  Str.  1*4^. 

5.  One  claims  to  appoint  a  churchwarden  by  cudom,  and  in- 
flitutes  a  fuit  in  Court-chridian  a^ainil  W,  the  churchwarden 
^rho  was  chofen  by  the  parifli ;  JV*  moves  for  a  prohibition, 
againft  which  it  was  (hewn  for  caufe,  that  the  nature  of  the  of^ 
fice  IS  entirely  fpiritual.  But  per  Lee^  Q.  J.  churchwardens  are 
confidered  as  temporal  officers  in  feveral  afts  of  parliament.  And 
tlie  prohibition  was  accordingly  granted.  Williafns  v.Faug/janp 
Eaft.  21  G.%.  Black.  2%. 

6.  At  common  law  the*  churchwardens  are  ele£led  by  the 
minifter  and  inhabitants  at  large,  but  by  fpecial  cuftom  both 
may  be  elefled  by  the  inhabitants :  however,  if  the  churchwar- 
dens  bring  an  a£lion  for  the  goods  of  the  church,  and  fet  up  an 
cle&ion  by  the  inhabitants  at  large,  they  mud  prove  the  fpecial 
cuftom,  or  they  will  be  nonfuited.  Dubois  v.  — — ,  Sittings  after 
Trin,  Term.  1 5  G.  3.  Efpin*  N.  P.  403. 

7.  Upon  a  motion  for  an  inform&tion  in  the  nature  of  a  qua  S.  P.  r«k 
warranto  to  try  the  validity  of  an  eledlion  of  churchwardens,  it  y-^^^^r 
was  determined  by  the  court  that  they  ought  not  to  liften  to  the  i  BotL  ssiL 
application,  for  that  it  was  deftitute  of  every  legal  principle.   This  ^«ft  cdiu 

18  not  an  ufurpation  on  the  rights  or  prerogatives  of  the  crown, 
ibr  which  only  the  old  writ  of  quo  warranto  lay.    Rex  v.  ShephenL 
and  others^  Mich,  32  G.  3.  4  Term.  Rep,  B,  R.  381. 

(D)  Adiions  by  or  againft  them  ;  and  what  Remedy  AvinCT  t?*. 
they  have  when  their  Time  is  expired. 

1.1  F  a  churchwarden  makes  up  his  accounts  and  has  them  allowed  s.  P.  Soow- 

*   at  a  veftry,  if  there  is  a  libel  againft  the  churchwarden  in  the  ^^^  ^MidT 

fpiritual  court   relatinpf  to  his  account,  a  prohibition  (hall  go.  4g!i. 

Nuiksnsv,  Robin/on,  HiL  13G.  l.  Bunb,  247.  Bunbiv/t 

289, 

CbBrchwardeoSy  who  were  cicfdinto  the  court  of  Litchfield  to  account,  pleaded  that  they  had  accotitttei 
at  the  veftry  according  to  law,  which  was  rejeAed  ;  and  a  prohibition  was  gt anted,  for  the  ordinary  b 
aot  to  take  the  account,  be  can  only  give  a  judgment  qued  c9mpvtent ;  and  to  what  purpole  (hculd  they 
be  feat  back  to  tbofe  who  have  uken  their  account  ai ready?  Wainwright  v.  Eagfliaw,  £aft.  yC.i. 
Sir.  974«     Andrews  II,  in  note.     Cunn.  33. 

The  churchwardens  of  St.  Andrew,  Norwich,  were  cited  in  the  Biihop^i  coort  to  exhibit  on  oath  • 
tone  account  of  aU  fums  of  money  which  they  h«d  received  and  paid  in  the  execution  of  their  office, 
which  at  a  fobfequent  court  they  accordingly  did  ;  objedions  were  taken  to  two  articles  of  the  account^ 
which  were  difaUowed,  and  they  were  admoniihed  to  p^y  a  certain  fum  as  the  balance  of  their  accounts, 
md  a  certain  other  fum  as  the  cofts  ;  and  fcr  not  appearing  at  a  fubfequent  court  and  obeying  the 
■MnitfoA,  the  judge  pronounced  them  contumacious,  and  excommunicated  them.  But  upon  an  applicatioa 
fee  a  prohibition  the  court  of  K.  B.  held,  that  when  the  churchwardens  bad  delivered  in  their  accounts, 
tliey  had  done  every  thing  which  the  fpiritual  court  had  a  power  of  enforcing.  There  was  then  an  end 
of  the  jurtfdiAion  of  that  court,  it  ymfiinflus  officio*  With  refped  to  the  compelling  of  a  produ£lioa 
of  the  churchwafdent  accounts  the  fpiritual  court  bad  excluGvc  juHfdi^ion,  but  there  their  authority 
puMf  and  every  thing  which  they  did  afterwards  was  an  excefs  of  jurifdiftion,  for  whkh  a  probibicioa 
ought  to  be  granted.     Lemon  v.  Coulty  and  another,  Hil.  29  G.  3.   3  Term  Rep.  B.  R.  3. 

2.  During  the  time  A.  and  B.  were  churchwardens  a  rate  was  '^  ^*^« 
made  for  the  repair  of  the  church  :  and  2).  not  paying  his  (hare,  Jcns"and*jM. 
the  churchwardens)  after  their  year  was  out,  cited  him  to  compel  riihionera 

payment  i  maltean»f- 
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ftOfDeatana  payment;  he  appearing,  infifted  to  be  difmiffcd,  for  that  the  fuit 

tbechorch-  was  not  begun  within  their  time.     Bat  the  judge  decreed  him  to 

^9x6€nt  Uy  anfwer,  whereupon  he  appealed  to  the  arches ;  where  the  judge  pto- 

whoic^mo-  nounced  againft  the  decree  to  anfwcr  before  there  was  a  conteftatton 

aej»botbe.  of  fuit,  but  retained  the  caufe.     From  thence  D.  appealed  to  the 

**"**;*  delegates.     And  upon  a  hearing  it  was  determined,  that  D.  {hovli 

Icded  their'  be  difmifled }  and  that  the  churchwardens,  who  can  fue  only  in  a 

time  if  ex-  politic  Capacity,  could  not  inftitute  any  fuit  after  that  capacity 

''"Vurcli  ^^  8^"^*     ®"^  ^^  ^^*  agreed,  that  if  the  fuit  had  been  begun 

^l^l^tart  within  tljicir  year,  they  might  have  proceeded  in  it  after  their  year 

chofen,  the  was  out  \  it  being  ex  necejfttate^  to  prevent  people  from  delays,  in 

^'°*f  order  to  wear  out  the  year.    Dent  v.  Prudence  and  Botid,  Micb. 

churchwtr-        ,^,  «       «  ' 

to,,  by         3G.2.   Str.  852- 

luiTing  prefented  fuch  pariihioners  as  refofed  to  pay  before  the  determination  of  their  time,  may  ftiU 

proceed  againft  them»  otherwife  the  new  chuichwardcns  muft  coiled  fuch  arrears,  and  leimburie  their 

ffcdeceflbri.  Vidt  t  Bac.  Ah.  376. 

S.C.&S.P.  3.  Motion  for  a  prohibition  to  a  fuit  in  the  fpiritual  court 
^*Pj^*"P-  by  the  late  againft  the  prefent  churchwardens,  after  (entencc 
^  '*  in  the  fpiritual  court,  by  which  it  was  decreed  that  the  prefent 
fiiould  make  a  rate  to  reimburfe  the  former  churchwardens  mo- 
ney by  them  expended  by  the  dire£lion  of  the  parifli,  and  not  paid; 
St  was  infifted  on  the  part  of  the  defendants,  and  agreed  by  the 
court,  that  the  fpiritual  court  has  no  power  to  order  fuch  a  rate 
to  be  niade,  which  cannot  be  done  without  the  parifii,  for  they 
can  only  order  an  account.  And  the  prohibition  was  granted. 
DaHvfon  and  others  v.  Wilhinfon  and  others^  Trin^  xo  £5"  il  G.  2. 
Andrews  i  11. 

4.  On  motion  relative  to  a  proceeding  in  the  ecclefiaftical  court 
for  a  church  rate.  Lord  Hardwchy  Chancellor,  would  not  receive 
it*,  the  ecclefiaftical  court  has  jurifdi£lion  of  it.  If  there  was 
any  thing  like  prefcription  to  difcharge  therefrom,  that  muft  be 
pleaded  and  denied  \  which  is  the  common  cafe  of  a  modus ^  for 
which  there  may  be  a  fuit  in  the  ecclefiaftical  court.  If  the  modus 
is  admitted,  they  may  go  on  in  that  court  *,  if  denied,  there  muft 
be  a  prohibition.  Next,  as  to  the  difcovery  fought,  the  coming 
into  Chancery  in  aid  to  the  ecclefiaftical  jurifdiAion  is  always  de- 
nied. The  plaintiff  cannot,  becaufe  this  court  will  not  be  ancil- 
lary to  that ;  nor  does  the  defendant  there  want  it,  becaufe  he 
may  exhibit  articles  in  that  court,  and  have  an  anfwer  on  oath 
which  is  the  conftant  method  there.  Anonymous,  July  24,  17529 
ai^rs.  451. 

5.  Affum^it  by  churchwardens  againft  a  former  churchwarden. 
The  ufage  of  the  parifli  had  been  for  the  vicar  to  choofe  one 
churchwarden  and  the  parifliioners  the  other ;  but  difputes  hav* 
ing  arifen,  both  the  plaintiffs  were  chofen  by  the  parifliioners  at 
Eajler  1794,  and  continued  in  oi&ce  till  Eajler  1795^  during 
which  time  the  a£tion  was  brought  againft  the  defendant^ 
who  had  been  churchwarden  from  Eajler  1790  to  Eajler  179(9 
and  who  had  admitted  a  fum  of  money  to  be  in  his  hands  on  the 
balance  of  his  accounts  ^X.  Eqfter  1791,  when  be. went  out  of 
office.    At  the  trial  the  pl»0iti&  vcre  nonfuitcd  on  two  grounds  \ 


ifty  that  tbey  were  not  duly  appointed  churchwardens  ;  2d,  that 
they  were  not  the  immediate  fucceiTors  of  the  defendant  in  the 
oCBce.  But  a  new  trial  was  granted  ;  the  court  being  clear  that 
the  a£bion  was  maintainable  by  the  plaintiffs  on  both  grounds ;  be- 
caufe  being  admitted  and  fworn  into  the  office^  and  adling  as 
churchwardens,  the  defendant,  who  was  a  wrong-doer  in  with- 
holding the  money,  Ihould  not  be  permitted  to  deny  their  right 
to  bring  the  aAion  ;  and  churchwardens  being  a  corporation  for 
the  purpofe  of  taking  care  of  the  goods  of  the  church,  the  right 
to  fue  for  money  withholden  from  the  parifli  pafled  from  one  fet  , 
to  the  other,  it  being  perfeflly  immaterial  whether  the  immediate 
or  any  other  fucceiTors  of  the  defendant  brought  an  a£iion  which 
was  not  founded  in  privity  between  them.  Turner  and  another  r. 
Baynts^  Mich.  36  G,  3.  2  if.  Black.  559. 

For  more  of  Churchwardens  in  general,  fee  Prohibition^  and  othec 
proper  titles. 


Cireuttp  of  miction. 
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See  Bar^  and  other  proper  titles. 


Citctttntiention;  4vtner  5,4- 


See  Frauds  and  other  proper  Titles. 
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Sec  Prohihition^  and  other  proper  tides,  and  Burn's 
Ecc.  Laxv^ 
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S.  C. cited  !•  iT  was  faid  per  cur.  that  a  pariih  clerk  is  an  cccIeGaftical  of- 
17  Vin.  Ab.  1  gggj.  ^3  ^q  cvcry  thing  but  his  cledion.  Town/end  v.  Tborpi, 
^7n afab/  Triw.  13  G.  I.  S/r.  776. . 

Ieqaent|cafe  upon  the  (|ueftion  whether  a  pariih  clerk  be  a  temporal  or  a  ipiritual  officer,  the  court  ftrongTy 
inclined  to  think  that  he  wu  a  temporal  officer,  ai  to  the  right  of  his  office.  And  when  the  court 
were  pretTed  with  their  own  authority,  in  the  cafe  of  Townfend  v.  Thorpe,  they  faid  it  was  a  hafty 
opinion,  into  which  they  were  tranfported  by  the  enormity  of  the  cafe  then  before  them.  Peake  y. 
Bourne,  Mich.  6  C.  a.  Str.  94a. 

In  another  cafe  it  was  faid  he  is  a  teftiporfti  officer.  Pitts  r.  Evans,  Hil.  iiG.  1.  Str.  tioS. 
I)  Vin.  Ab.  1^5.  pi.  7.<*/f.,  a  parifli  clerk,  was  deprived  by  the  patfon  and  the  whole  pariih  for 
drunkenneft  during  divine  fcrvice,  ar.d  other  roifdemeanors,  whereupon  the  parfon  appointed  another  in 
bis  room,  agaioft  whom  H.  libelled  in  the  conliftory  court  of  York,  where  there  was  a  monition  ;  and 
they  were  proceeding  to  reftore  tf.,  which  things  bring  fuggefted,  a  prohibition  was  granted  to  the  con- 
liftory  court  to  (lay  their  proceedings.  Tarrant  ▼.  Haxby,  Trin.  30&  31  G.  x.  Burr.  367.— A  man- 
damus was  awarded  for  reftoring  one  to  the  office  of  parifh  clerk.  And  per  Rider,  C.  J.  it  has  been 
faid,  that  at  the  defendant  was  appointed  to  the  office  by  the  parfon,  his  right  thereto  is  an  ecclefiaftical 

S'ght,  and  confi^uenily  that  he  is  not  entitled  to  a  mandamut,  which  it  a  temporal  remedy  for  reftoring 
im  to  the  office.  But  as  a  pariih  clerk,  whether  appointed  by  the  paffon  or  eleded  by  the  pariihionert^ 
bat  a  freehold  in  bis  office  he  ought  not  to  be  removed  therefrom  without  good  caufe ;  aiid  it  is  by  no 
meant  proper  to  determine  upon  a  motion  whether  the  perfon  who  has  been  removed  from  the  office  of 
pariih  clerk  wak  removed  for  good  caufe.  Paaniftwiy  J.  iaeiiiied  to  ibifik  that  the  light  to  the  office  of 
pariih  clerk  is  a  temporal  right.  Foiler,  J.  faid  he  was  clearly  of  opinion  that  the  right  is  a  temporal 
right ;  and  added  that  a  pariih  clerk,  although  he  were  appointed  by  the  p^ribn,  it  a  fervant  to  the  pa- 
zidiiooers.  Res  v.  Aihton,  Mich.  aS  G.a.  Sayer,  159. 

2.  The  'plaintiff  declared  in  prohibition  that  l^e  was  fued  in  the 
fpiritual  court  for  executing  the  office  of  deputy  parifh  clerk  with«- 
out  the  licence  of  the  ordinary.  On  demurrer  it  was  queftioned 
whether  a  pariih  clerk  can  make  fi  deputy ;  the  court  ftrongly  in- 
clined that  he  may  make  a  deputy,  he  being  a  roinifterial  officer. 
Peake  v.  Bourne,  Mich.  6  G.  2.  Str.  942. 
FU.  Fiteg.  3,  Another  queftion  made  in  the  cafe  {pL  a.)  was,  Whether 
J65  a7a.  ^^^  licence  of  the  ordi«ary  wm  rcquifiu  i  The  court,  after  three 
arguments,  held,  that  a  licence  was  not  neceffiiry ;  that  the  canon 
did  not  require  it ;  and  it  would  be  transferring  the  right  of  ap- 
pointment to  all  intents  and  purpofes  to  the  ordinary :  The  In/li'^ 
hitio  juris  canonici  22,  fays,  he  may  be  appointed  folo  prejbjtero 
ahfque  fcientia  epifcopi*     Peake  v.  Bourne,  ibid* 

4.  The  return  to  a  mandamus  diredied  to  the  vicar  for  reftoring 
J.  H.  to  the  office  of  parifh  clerk  was,  that  the  office  being  at  a 
certain  time  vacant,  and  the  defendant,  to  whom  it  belonged  as 
Ticar  to  appoint  thereto,  not  being  at  that  time  able  to  find  a  per- 
fon proper  for  the  office,  did  appoint  J.  H.  thereto  until  he'^lhould 
be  able  to  find  a  proper  perfon ;  that  y.  H.  was  no  otherwife  ap- 
pointed  ;  that  he  was  never  admitted  or  licenfed  as  parifh  clerk 
by  the  ordinary  \  that  the  defendant  having  fince  found  a  perfon 
proper  for  the  office,  he  had  removed  J.  H.  and  appointed  that 

perfon  thereto  %  aad  that  therefore  be  could  not  reftore  J.  H.  to 

the 


€letk  of  a  pwiifb*  Hi 

die  office  of  parifli  clerk.  This  return  was  holden  to  be  ba<i|  and 
a  peremptory  mandamtu  was  awarded.  And  per  Rider^  Cb.  J.«— 
As  the  office  of  parifh  clerk  is  prima  facie  an  office  for  life,  J.  H. 
did  by  the  appointment  acquire  a  freehold  in  the  office,  unleislthe 
defendant  had  a  power  of  appointing  thereto  during  pleafure  ; 
and  it  does  not  appear  that  he  had  fuch  a  power.  Rex  v.  Sterlings 
HiL  28  G.  2.  Sayer^  174. 

5.  A  mandamus  was  granted,  dircAcd  to  the  official  of  the, 
conCftory  court  of  the  Btfliop  oi  London^  to  admit  one  Robert* 
7ratt  to  the  office  of  parifli  clerk  of  Clerienwellf  being  ele&ed  by, 
the  parifli,  it  being  fliewn  that  the  official  had  ufually  admitted 
to  this  office.     Rex  v.  Dr,  Hinciman,  3  Bac,  Air.  531. 

6.  On  fliewing  caufe  againft  a  mandamus  to  reftore  one  to  the- 
office  of  parifli  clerk,  it  was  dated,  that  the  clerk  was  appointed^ 
hj  the  minifter ;  that  he  had  Gnce  become  bankrupt,  and  had  not 
obtained  his  certificate ;  that  he  had  been  guilty  of  many  omiffiona 
in  the  regifter ;  was  adually  in  prifon  at  the  time  of  his  removal 
and  had  appointed  a  deputy  who  was  totally  unfit  for  the  office :, 
and  therefore  it  was  fubmitted  that  there  was  fufficient  caufe  for, 
removing  him.  Lord  Mansfield  obferved,  that  the  clerk  certainly 
has  his  office  only  quamdiu  bene  fe  gejjerit.  But  though  the  mi*, 
nifter  may  have  a  power  of  removing  him  on  a  good  and  fuffi^.. 
dent  caufe,  he  can  never  be  theible  judge  and  remove  him^//« 
BUtum  without  being  fubje^  to  the  control  of  that  court.  The, 
rale  being  enlarged  that  affidavits  niight  be  made  on  both  (ides  of. 
the  caufe  and  manner  of  amotion ;  it  was  upon  reading  the  affit. 
davits  held,  that  in  this  cafe  there  was  no  fufficient  reafon  affigned. 
upon  which  the  court  could  exercife  their  judgment,  nor  wa$ 
there  any  inflance  produced  of  any  mifl^ehaviour  of  confequence^ 
and  therefore  the  mnndamm  was  granted*  R^x  v.  Warren^  C/^^^» 
HiL  16 G.  3.  Convp.'^'jQ. 
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(A)  His  Office.     And  appointed  and  difcharged  by  240.  »V 

'  whom,  and  for  what.  ^^»6o.v 

C.3I.C5.II. 

I.  A  COMPLAINT  in  writing  was  exhibited  to  the  qoarter  s.c.  Cuao^ 
^^  feffions  of  Cardiganf  againft  the  clerk  of  the  peace  of  .tbat-.^^rMj* **- 
county,  containing  feveral  (marges  of  mifbehaviour,  which,  if  ^i^^^ 
true,  were  a  fufficient  caufe  to  remove  him  from  that  office.  The  iaSnaoce. 
feffions  received  the  comnlaint,  and  ordered  the  defendant  a  copy 
and  time  to  make  his  defence^  and  on  the  day  appointed  made  ai| 
order  to  remoye  him  £rom  bis  office^  which  w^^  afterwards  re« 

Vol.  lU  h  moved 


X4<^  €\trk  of  ttit  ]^8ce. 

moved  by  eifimari  into  the  JT.  J9  ,  and  |t  was  there  objeded  to 
the  order,  that  it  being  a  conviction  in  a  fummary  way  before 
juftices  of  the  peace  and  without  a  jury,  and  tH^t  Jlat.  i  W".  isf  M. 
€•  X\*  requiring  the  removal  to  be  upon  due  proof  of  the  mifde« 
meanour  complained  of  the  evidence  in  this  cafe  ought  to  be  fet 
out|  that  the  iT.  J3.  might  fee  whether  there  was  due  proofs  and 
not  truft  the  juftices>  who  may  have  deprived  the  defendant  of 
his  freehold  upon  lefs  evidence  than  they  ought  to  have  done,  or 
perhaps  upon  that  which  is  no  evidence  in  point  of  law.  But 
It  was  anfwered  and  ruled  by  the  court,  that  there  was  a  diftinc- 
tioD  between  orders  and  convidions ;  that  in  the  latter  the  evi- 
dence muil  be  fet  out,  but  not  fo  in  the  former,  of  which  this 
iras.  And  though  it  was  faid  here  was  a  punifliment  which  foU 
lowed,  v/z.  the  lofs  of  the  office,  yet  the  fame  might  be  faid  of 
moft  of  the  a£ts  of  juftices,  where  very  fevere  penalties  often 
follow.  And  the  order  was  confirmed,  JUx  v.  LUyd^  J^dich. 
t  G.  2.  Str.  9y6. 

1.  Bjjlat.  13  G.  2.  r.  26./  14.  to  the  end  that  juilice  may  be 
impartially  adminidered  in  the  ftveral  general  or  quarter  feflions 
of  this  kingdom,  it  is  ena£led,  *<  Th.it  no  clerk  of  the  peace  or  his 
^  deputy,  nor  any  under- (heriflT  or  his  deputy,  (hall  a£l  as  a  foli- 
^*  citor,  attorney,  or  agent  to  fue  out  any  procefs  at  any  general  or 
*'  quarter  feflions  of  the  peace  to  be  held  for  fuch  county,  riding, 
^*  divifion,  city,  town  corporate,  or  other  place  within  this  king- 
<<  dom,  where  he  (hall  execute  the  oflice  of  clerk  of  the  peace  or 
*•  deputy  clerk  of  the  peace,  under-flicrifl^or  ilcputy,  on  any  prp* 
•*  tence  whatfoever  ;  but  if  any  clerk  of  the  peace  or  his  dejmtyi 
**  or  any  pnder  (herifF  or  his  deputy,  (hall  pi'efume  to  a£t  as  a 
^  folic  itor,  attprney,  or  agent  as  aforefaid,  fuch  clerk  of  the  peace 
^  or  his  deputy,  under- (heriff  or  his  deputy  refpedlively,  (hall  be 
<*  fubje£^  and  liable  to  a  penalty  of  50/.  to  be  recoyered  a^  in  thf 
««  aa  direSed/' 

3*  An  indiament,  (for  perjury  committed  by  the  defendant  io 
giving  evidence  upon  another  profecution,)  which  had  been  re^ 
moved  by  certiorari  from  the  quarter  feffions  for  Middttjkx^  ap- 
pearing to  be  of  an  exorbitant  length,  dating  all  the  continuances 
on  the  former  profecutio'n,  (sfr.  which  i$  unntccfiary  by  the  ex^ 
,  ,  .  prefs  words  of  ihtjlat,  23  G.  2.  r.  11./.  1.  the  court  ordered  that 
St  (hould  be  referred  to  the  Mader  to  fee  what  part  of  the  recor4 
ivas  usmece(rary,  and  that  the  clerk  of  the  peace  (hould  pay  the 
cxpence  incurred  by  fuch  unnece^ary  part.     Rex  Vr  May^  Eaft^ 

4*  The  clerk  of  the  peace,  whofe  duty  it  is  to  draw  up  all  pre-* 
fentments  of  condables  in  the  form  of  indiflments,  is  entitled  to 
eods  (upon  a  profecution  carried  on  by  him)  under  thc^at,  5  Cf" 
6  W.  f^  M.  c.  1 1,  f.  2*  So  held  in  a  cafe  cited  per  BuUer,  J.  in 
JUm  v.  Sbarpnefs^  Trin.  27  G.  3.  2  Term  Ref.  £.  R.  48. 
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CUent  atU)  Zttoxntf^  4^««$4^ 


See  Title  jfttorneyt  ante>  Sufplem.  vol.  i.  p.  321.  parti- 
cularly (R)  »nd  (X). 


CollateraU  ♦^'^^' 


(B)  Collateral  Promife.  The  Effea  thereof.  See  ante 
tit.  Asians  (R),  (U.  ^^pojl.  tit.  ContraS  and  Agree- 
ment,  particularly  (N.  2). 
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Collatetdl  *:cttrtt?,  J,i;i. 


A  LEASE  of  60  jears,  which  had  been  granted  as  a  eGllateral 
^  fecurity  to  a  recognizance  for  3500/.  being  expired,  the 
phimiflF  by  his  bill  prayed  to  be  let  into  pofleflion,  and  that  the 
fecurity  might  be  vacated,  or  f^itisfadion  entered  on  record. 
The  court  dtrefled  an  account  to  be  taken  of  the  rents  which  had 
accrued  fince  the  expiration  of  tlie  leafe,  and  received  by  the  de« 
fcndant,  and  to  be  dedu£led  out  of  the  principal,  intereft,  and 
coftsi  and  the  plaintiff  was  decreed  to  be  entitled  to  a  conveyance, 
of  the  inheritance  of  the  efl^te  in  queftion,  and  pufleflion  on  pay- 
inent  of  what  (bould  i»e  found  due.    Toomes  v.  Con/et^  3  Atk.  26i,- 

¥or  more  of  Collateral  Security  in  general,  fee  Conditions  (S.  c), 
(E.d),  (F.  d),  /f<i>,  Voucher  (U.b.  a)  to  (W.b),  and  other 
proper  titles* 


h% 
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Ii«j4,.  Collation^ 


See  Prefttttationt  and  other  proper  titles. 
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♦v!««55L-  CoUesefif. 


Sec  EJlatiy  Grant^i  &c,  Mandamus^  Vi/ttor^  and  other 
proper  cities. 
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c/:;^    CommiiSon  atm  €ommtiXiioiier#, 

4 V  iner  57** 


(B)  Who  may  be  Comraiflioriers ;  and  their  Power, 

I.  npHE  commiilioners  ought  to  be  indifferent  peifons;  and 
^  after  names  are  ftruck,  and  one  of  the  parties  finds  that 
the  adverfe  party's  commiflTioners,  or  one  of  them,  is  of  kin,  or 
counfel  or  lolicitor  for  the  party  \  the  court  upon  motion,  or  the 
leader  of  the  Rolls  upon  petition^  will  ordev  the  adverfe  party  to 
name  commilSoners  de  nevo,  \n  the  place  of  one  or  more  of  tbeiu 
fo  complained  againft.     Praff  Reg,  85 • 

a.  The  commiffioners^tf//  not  bg  of  kin  to  either  party*  nor 
mafter,  nor  partner,  nor  counfel,  attorney,  or  fplicitor  in  the 
caufei  nor  a  creditor,  or  concerned  in  a  fuit  with  either  party^ 
fraH.  Reg'  84. 

3.  If  a  commiffioner  is  plaintiff's  folicitor,  the  depofitions  (hall 
be  fuppttfledi  and  the  folicitor  pay  all  cofts*  pndtif'^*  M^ort^ 
funb.  289. 

4.  And  all  depofitions  taken  by  commiffion,  vnthmt  fpicial  «rv 
ilrr,  within  Lopdon  or  ten  miles  of  it,  (hall  be  fupprefied  iffofoB^ 
mnd  not  be  admitted  as  evidence  at  the  hearipg  of  the  caufe,  and 
Imp  wbp  procured  them  fliull  bcpuaiihed*    PraS.  fteg*  85. 


Commtflion  anti  Commi(Soner0»  149 

^.  Commiffions  are  made  returnable  on  a  general  retdm-dayf 
or  on  any  day  certain  in  term,  and  they  are  not  unfrequently 
made  out  returnable  without  delay;  which  return,  if  thecom- 
iniffion  be  made  out  in  term  time,  holds  to  the  firft  return  of  the 
enfuing  term ;  if  made  out  in  the  vacation,  to  the  lail  return  of 
the  fubfequent  term.     Gt/b,  Chan,  135. 

6.  If  a  commiflion  in  England  be  taken  out  in  the  vacation^  ^ 
and  has  not  a  certain  return,  but  only  ^ne  dilatione^  it  does  not 

cipire  the  firft  day  of  the  following  term,  but  may  be  continued 
in  execution  the  whole  of  the  next  tertn,  to  the  laft  return: 
though  formerly  it  'has  been,  that  a  commiffion  returnable  Jine 
JUatione^  if  it  be  within  the  kingdom,  muft  be  returned  by  the 
fecond  return  of  the  next  term }  and  if  executed  afterwards  it 
was  void.     Barnjlej  v.  Powell^  3  Atk.  593.     2  Fern.  197. 

7.  Conmiiflioners  and  their  clerks  (hall  be  fworn  to  atft  impar* 
tiaUy,  and  not  difclofe  the  contents  of  the  depofitions  tUI  public- 
ation.    Rules  and  Orders  of  Chancery^  207,  8,  9. 

8.  One  commiflioner  at  leaft  mull  attend  on  each  fide  ;  for  if 
the  plaintiff  hath  but  one  commiflioner  that  attends  on  his  fide^ 
he  cannot  pr6ceed  to  execute  the  commiflion,  unlefs  one  of  th^ 
defendant's  commiflioners  attends,  and  joins  with  him  therein : 
but  if  one  commiflioner  for  each  party  attends,  they  may  proceed 
in  the  execution  of  the  commiflion,  and  not  otherwife.  PraB. 
Reg.S^. 

9*  So  if  a  clerk  who  vmtcs  for  the  commiflioners  be  examined 
as  a  witnefs,  his  examination  muft  precede  the  examination  of  any 
other  witnefs,  except  a  commiflioner  under  the  fame  commUEon* 
I  yitrn.  309.     Gilb.  Chan,  133. 

10.  If  the  commiflioners  have  authority  by  their  commiflion, 
they  ought  to  fummon  the  witnefles  before  them ;  if  they  have 
not  authority,  the  witnefles  ought  to  be  ferved  with  a  fuhpmna 
ad  tifiificand.    PraB.  Reg.  89. 

11.  If  the  commiflioners  are  obftru£ied,  they  ought  to  certify 
the  obftru£lion.     PraB.  Reg.  9a. 

12.  If  they  cannot  agree,  an  examiner  fliall  be  fent  them* 

Praff.Reg.92' 

13.  The  commiffioners  may  adjourn  to  another  place  or  time. 

If  the  witneflTes  are  infirm,  (2fr«     Ch.  Ca.  282. 

14.  The  order  for  examining  a  defendant  as  a  witnefs,  muft  be 
produced  at  the  execution  of  the  commifpon,  without  which  he 
cannot  be  examined  :  for  it  is  by  virtue  of  |hat  order,  and  the  au- 
thority given  to  the  commiflioners  by  the  court,  they  are  em- 
powered to  examine  a  defendant,  and  without  Ae  adual  pro- 
duflion  of  the  original  order  regularly  pafled  and  entered,  they 
muft  not  prefume  to  examine  a  defendant.  2  Harr.  Cb.PraB.^^2. 

15.  After  examination  of  the  witnefles,  the  commiflioners 
ought  to  annex  the  depofitions  with  the  interrogatories  to  the 
commiffion,  and  return  it.    PraH.  Reg.  92. 

16.  And  the  commiflion  executed  fliall  be  delivered  to  a  mafter 
d  the  court  by  a  commiifioner  himfelf*    Hid. 

L  3  xfi*  O9 


ijo  CommiOSon  ano  CommiiSonetif^ 

I7«  Or  Dy  one  who  (hall  make  oath,  that  he  received  it  front 
one  of  the  commiffionefs,  arid  does  not  know  of  any  alteration. 
Pm^.  Reg.  92.  79. 

1 8.  A  commiflion  fluU  not  be  quaOied  upon  petition,  but  only 
after  a  reference  and  certificate.     PraS,  Reg.  86. 

19.  No  commiffion  to  examine  witnefles  can  be  executed  iii 
term  time  without  leave  of  the  court g  and  to  obviate  all  inconve- 
niencies,  which  may  eventually  arife  ifi  the  estecution  of  a  com- 
ittiffion,  it  feetna  advifable  in  all  cafes  to  engraft  upon  the  ap- 
])ncation  for  a  commiflion  to  examine  witnefles  in  England  or 
Wales^  <*  Leave  to  examine  in  term  timei*     I  Harr*  Cb.  PraB.  479. 

4.Vincf57t>  (C)  Misbehaviour  of  Commiflionef s.     What  is^  and 

punifhed  how. 

ii  'T^llE  commiffioners  6ught  io  demean  themfelves  wefl  in  the 

'^    examination  of  the  witnefll^si  for  upon  an  affidavit  o£ 

mifbehaviour,  an  attachment  lies  againft  them.     2  Com.Dig.  28o« 

2.  The  commiflioners  mud  themfelves  examine  witnefles^  «aud 
not  leave  fo  weighty  an  affair  to  their  clerks  or  others :  and  they 
ought  to  examine  them  but  to  one  interrogatory  at  a  time,  and 
not  to  read  another  to  them,  till  they  have  anfwered  the  former. 
And  the  commiflioners  (hall  likewife  take  down  what  comes  from 
the  witneflTes  on  their  examination,  and  not  permit  them  on  their 
own  reading  of  the  interrogatories,  to  fet  it  down  themfelves ; 
but  the  depoCtions  muft  be  carefully  read  over  to  the  witnefs,  or 
lie  fliould  be  permitted  to  perufe  and  conGder  what  he  has  de- 
pofed ;  fo  that  the  commiffioners  may  have  the  fenfe  and  mean- 

'  ing  of  the  witnefs  ex  re  nat^,  without  being  tampered  with  i  and 
if,  upon  fuch  revifion,  any  errors  appear,  or  the  witnefs  upon  re* 
coUeAion  obje£t  to  the  ftatement  or  penning  of  the  depofitions^ 
the  fame  muft  be  re£lified  *,  and  herein  the  commiflioners  ihould 
be  very  attentive.  A  witnefs  may  be  allowed  to  ufe  (hort  notes, 
which  he  brings  with  him,  to  aflift  his  memory  ;  but  not  the  fub- 
,  ftance  of  his  depofitions,  nor  may  lie  tranfcribe  fuch  notes  ver^ 

batim:  and  the  commiflioners  ought  not  to  aflc  any  idle  queftions, 
or  fuCh  as  are  foreign  to  the  interrogatories,  nor  fet  down  im- 
pertinent anfwef^,  but  only  fuch  as  are  material  to  the  points  in- 
terrogated  to.    PraB.  Reg.  90. 

3.  A  joint  commiflion  ifliied  to  examine  on  both  Cdes,  direAed 
to  three,  four,  or  two  commiflioners  i  three  met  and  examined 
witnefles,  and  appointed  a  Qpw  day  to  examine  more :  the  defend- 
ant's commiflioners  took  up  the  commiflion,  carried  it  away,  and 
came  not  at  the  day  appointed :  the  plaintiiK  came  and  examined 
witnefles,  without  having  the  commiflion,  and  certified  thefe 
with  the  former  depoCtions  taken,  and  the  whole  matter.  The 
court  ordered  the  depofitions  certified  to  be  fealed  up  again,  and 
remain  in  court ;  and  awarded  a  fuhpttna  duces  tecum  againft  the 
commiflioners  to  bring  ia  the  commiflion  s  and  thereupon  the 

court 
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feoUrt  would  niakc  further  order,  ioti.  39.  Cary*s  Reports^  43. 
Harr.  Pra9.  CA.  115. 

4.  If  any  pra£lifer,  6t  other  petfon,  goes  about  to  tamper  with  / 
Or  faborn  any  witntfs,  upon  complaint  made  thereof,  and  upoa 
examination  of  the  matter  upon  oath,  he  muft  (land  committed  : 
and  if  one  comfhiflioner  obitruds  another  in  his  duty,  or  ex* 
amines  irregularly,  he  may  certify  fuch  behaviour  to  the  court 
without  affidavit ;  but  if  complaint  of  aily  improper  conduft  ia 
a  commiffioner  is  made  by  the  party  injured,  the  fame  muft  be 
fupported  by  affidavit,  or  the  court  wUl  not  notice  it.  Gilk. 
Chan.  143^ 

(D)  Commiflions  granted.     In  what  CafeSi  and  how  4Vi'wr/74» 

to  be  executed. 

I.  A  Commtffion  to  take  an  atifwcr  of  a  perfon  refident  in  a 
^^  foreign  country  at  war  with  us,  muft  be  executed  in  that 
rery  country ;  a  commiffion  to  examine  witneiies  at  the  ncareft 
neutral  port.      ■  v.  Romney,  .^tnhl,  61. 

2.  On  an  application  for  a  commiffion  to  examine  evidence  to 
flicw  that  legacies  given  in  two  codicils  were  both  intended  for 
the  legatee,  the  legatee  ought  to  fwear  flie  believes  that  to  have 
been  the  intencion.     Covtt  v  Coote^  i  Bro  Cb.  Ca.  448^ 

3.  A  motion  for  a  commtffion  to  examine  witncfies  abroad^ 
muft  be  on  affidavit  that  the  matter  arofe  there,  or  on  reading 
fiifficient  to  (hew  it  out  of  the  anfwer.     jilhrs  v.  Chancy^  2  Bro, 

C6.Ca.2'J2* 

4.  In  order  to  obtain  a  commiffion  to  examine  an  evidence 

abroad,  it  is  fufficient  to  ftate  the  name  of  the  witnefs,  that  his 
evidence  is  material,  and  that  he  is  abroad.  Oldham  v.  Carleton^ 
4  Br».  Ch.  Ca.  88. 

5.  The  folicitor  in  the  caufe  was  ordered  to  make  an  affidavit 
as  to  his  fending  a  commiffion  abroad  to  be  executed,  and  the 
manner  in  which  he  received  it  back.  Bourdilhh  v.  AlUjm^  4  Brom 
Cb*  Ca,  loo. 

(E)  New  Commiflions  granted.    In  what  Cafes,  and  4^«^575- 

how. 

u  T1I7HERB  commlffioners  on  otie  fide  do  not  attend.  In  order 
^^  to  have  a  new  commiffion,  the  affidavit  muft  ftate  that 
the  party  or  his  agents  have  not  fetn,  heard,  or  been  irjformed  of 
the  depofitio^hs  on  the  other  fide.  Gfajy.  Barker^  2  Bfo.  CA.  Ca.  i. 
a.  A  commiffion  having  ijhed,  to  four  commiffionerii  to  make 
partition,  two  of  them  made  one  return  atul  the  two  others  an« 
Other  perfeAly  diferent,  and  awarding  different  parcels  to  the 
parties.  The  defendants  took  exceptions  to  both  the  returns.  Upon 
the  exceptions  coming  on  to  be  argued,  it  was  objected,  that  the 
Qiofe  could  Mt  £0  Wp  «r  the  court  could  not  prefer  one  return 

'    L4  i» 
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tp  Ae  otlier.  Iiord  Chancellor  Thurkw  refufed  to  proceed,  toA 
ordered  a  new  commiffion  to  ifliie ;  but  faid,  the  defendants  (hoald 
not  hare  excepted  to  the  returns,  but  moved  to  have  them  fup- 
prefled,  and  uerefore  ordered  the  depofit  to  be  paid  to  the  plain- 
ti|F.     C^iit  V.  Davfftantt  2  Bro.  Cb*  Ca.  252. 

3.  If  the  defendant  ferves  his  witneflcs,  and  they  do  not  ap« 
pear,  he  (hall  have  a  new  commiffion  by  confint,  or  by  order  of 
court,    PraS.  Reg,  90. 

4*  But  if  he  does  not  examine  any  witnefles^  nor  puts  in  his 
xnterrogatoriesy  he  fliall  not  hare  it,  without  order  upon  motion, 
and  affidavit,  and  cofts  paid.  And  he  fliall  bear  all  the  chargef 
of  it  in  court  and  in  the  country ;  except  where  the  other  alfo 
examines  more  witnefTes,  for  then  it  ihail  be  at  equal  charge* 
And  he  fliall  bear  the  charge  though  the  other  fide  crofs-exanunc 
his  witnefles.  And  the  charge  fliall  be  afcertained,  by  the  affi- 
davit of  him  who  expended  it.     PraB,  Reg,  87-8. 

5.  If  he  examines  a  witnefs,  he  fliall  not  have  a  new  commif- 
fion to  re-examine  him^  though  the  witnefs  makes  affidavit  that  he 
was  futjfrtfed^     Cb.  Ca,  25; 

tf.  But  in  fuch  cafe  he  may  have  an  order,  that  the  witnefs  be 
examined,  upon  the  hearing  of  the  caufe.  80  if  any  party  does 
not  examine  all  his  witnefles,  there  may  be  a  new  commiffion* 
Or  if.  the  firft  ctommiffion  be  quafhed;  or  if  by  the  default  of 
him  who  had  the  commiffion,  or  of  his  commiffioners,  it  was 
not  executed*     Rules  and  Orders  of  Cbancerj^  i  oj)* 

For  more  of  Commjjffion  and  Commiffioners  in  general,  fee  JEv- ' 
aminatsM,  Fine^  and  other  proper  titles* 


♦v£f  5?6.        Commiffion  of  iaebelltom 


X*  'T'HIS  writ  is  nfually  direAed  to  fuch  commiffioners  as  the 
^  plaintiff  names,  which  are  commonly  four  or  more,  as 
the  plaintiff  or  his  folicitor  fliall  choofe :  and  if  the  party  be  taken 
in  or  near  London  in  term,  or  the  time  of  the  puUic  feals,  they 
are  to  bring  him  to  the  Fleet :  but  if  the  return  be  of  any  long 
diftance,  and  the  party  offers  good  bail,  the  commiffioners  ought 
to  take  it,  and  not  to  keep  him  lingering  in  prifon  in  their  hou&Sr 
2  Ckan,  Rep.  262-  ^ 

2.  If  the  commiffioners  refufe  to  return  the  writ,  the  court  os 
motion  or  petition  will  order  them  to  return  it }  which  order,  if 
upon  fervice  they  obey  not,  procefs  of  contempt  may  iffue  againft 
them*  And  where  private  perfons  are  made  commiffioners,  if 
they  take  the  party  and  fufier  an  efcap^  ihe  court,  on  affidavit 

and 
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tni  motion^  and  a  day  given  to  ihew  caufe  to  the  contrary^  will 
order  them  to  he  committed,  till  they  bring  in  the  body  or  pay 
the  debt :  and  therefore  it  i$  neceflary  and  ufaal,  for  the  commit* 
fioners  to  take  a  bond  from  the  perfon  fo  in  contempt,  with  one 
or  more  fureties,  to  the  Mailer  of  the  Rolls,  with  condition  for  his 
appearance,  unldfs  it  be  for  payment  of  money  decreed,  or  not 
performing  a  decree  ;  in  which  cafe,  the  commifiioners  ought  not 
to  take  bail,  nor  fuffier  the  defendant  to  enter  his  appearance  with 
the  regifter,  but  the  commiflioners  ought  to  bring  the  defendant 
into  court,  and  have  the  court  moved,  that  the  defendant  may  be 
turned  over  to  the  Fiai  prifon,  where  he  is  to  remain  till  he  has 
paid  the  money,  or  performed  the  decree,  and  cleared  his  con- 
tempt I  and  then  the  court  will  order  him  to  be  difcharged  :  and 
if  any  perfon  (hall  refcue  him,  the  court  will  order  the  refcuer  to 
ftand  committed.     TotL  38, 39. 

3.  If  the  efcape  be  ivith  the  cmfent  of  the  commiflioners,  they 
may  be  committed  till  they  pay  the  debt*     PraB.  Reg.  95  • 

4.  The  commiflioners  have  power  by  their  commifGon,  to  call 
to  their  ai&ftance  any  perfon  or  peace  officer  to  aflift  them  in  tak* 
ing  the  rebel ;  and  they  may,  with  the  afliftance  of  a  peace  of-> 
ficer,  break  open  his  houfe  to  take  him,^by  reafon  of  his  contempt 
to  the  king  and  the  law ;  which  they  cannot  do  upon  an  attach- 
ment, or  attachment  with  proclamation :  for  where  you  are  to 
take  the  party  as  a  contemner  of  the  law,  the  defign  of  the  writ 
is,  that  he  (hall  not  be  any  where  protected  by  the  law^  and 
therefore  it  implies  an  authority  to  enter  into  his  houfe.  i  Harrm 
CL  Praff.  248. 

5.  And  this  is  indeed  the  reafon  why  this  procefs  is  direAed  to 
commiflioners  under  the  great  feal^  and  not  to  the  (heriflF,  becaufe 
the  (heriff  cannot  be  fuppofcd  to  execute  all  fuch  procefs  in  per- 
fon ;  and  it  may  be  inconvenient  to  truft  fo  great  a  power  with 
the  deputies  of  the  {henff*s  nomination  ;  and  therefore  this  court 
appoints  its  own  commiffioners,  who  are  enjoined  to  do  every 
thing  carefully,  and  are  anfwerable  to  the  court  for  their  mifcar- 
xiage :  and  therefore  if  an  a3ion  at  law  be  brought  for  an  afTault 
and  battery,  or  falfe  imprifonment,  in  executing  a  commiflTion  of 
rebellion,  an  injun£lion  will  be  granted,  becaufe  the  irregularity 
ought  to  be  puniihed  in  this  court,  and  can  only  be  determined 
and  examined  here ;  for  at  law,  fuppofing  the  commifllon  ifliied 
regularly,  they  will  not  take  that  as  a  juftification.     x  F<rn.  269* 

6.  A  commiflion  of  rebellion  may  be  executed  on  a  Sundajf 
though  it  iflTued  for  want  of  an  appearance,  or  an  anfwer  only : 
and  a  juftice  of  the  peace  has  no  power  to  bail  a  man  taken  upon 
this  commifllon.     Ex  parte  Whitechurch^  i  AtL  56. 

7.  The  defendant  having  been  taken  upon  a  writ  of  rebellion 
upon  a  Sunday  and  having  been  refcued^  the  court  was  moved 
that  he  might  ftand  committed,  which  was  ordered  accordingly. 
Lord  Chancellor  Lougbboraugh  (aid,  it  was  certainly  true,  this  writ 
might  be  executed  upon  a  Sunday^  but  that  he  much  difapproved 
liich  an  execution  of  itj  irnkb  in  cafes  of  abfolute  xicce(Ety,  whete 

it. 
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it  could  not  be  executed  upon  any  other  day.  It  appeated  that 
the  commifli  >ner8  had  threatened  to  execute  the  writ  in  the 
church,  upon  which  Lord  Chancellor  declared,  that  if  they  had^ 
he  would  have  puniihed  them,  and  that  indeed  they  would  hzrt 
been  punifliable  by  law.    MS.  13'th  June  1797. 


«{i„l  commttment. 


(A)  Form  of  Commitment.    How.    Iq  Cafes  not 

criminal. 

1.  A  COMMITMENT  under  the  zSt  for  killing  harc«,  fsfc.  upon 
^^  a  convi£lion  for  hunting  againft  that  aA»  was  until  he 
fhould  be  difcharged  by  due  courfe  of  law ;  whereas  bv  the  aA 
the  defendant  ought  to  be  committed  for  three  montns*  Pet 
Parker^  C.  J.  (2^  rt/r.— The  commitment  is  wrong.  By  due  courfe 
of  law  is  when  fome  officer  has  fomething  further  to  do ;  but 
here  is  a  determined  punifliment  for  fuch  a  time.  The  defendant 
here  is  committed  in  execution,  which  is  his  punifliment ;  thcre^ 
fore  the  commitment  ou^ht  to  fay  for  bow  long.  Regina  y.  Green, 
Hit.  13  jififut^  Fortefc.  274. 

2.  The  defendant  being  brought  up  by  iabeai  corpus^  it  ap- 
peared by  the  return,  that  he  was  committed  for  deer*ftealing,  as 
thtftat.  3  i^  ^JF.isf  M  r.  10.  directs,  not  having  fufficient  dif« 
trefs  s  and  this  was  done  by  one  judice  under  the  ^at.  j;  G.  !• 
Two  exceptions  were  taken  to  the  warrant;  ift,  Becaufe  it  did 
not  appear  the  convidion  was  ever  confirmed  in  K*  B»  or  that  the 
rule  for  confirmation  was  delivered  to  the  juftice,  and  the  words 
of  the  ftatute  are,  <<  that  after  the  confirmation  of  any  conviction 
*<  and  delivering  the  rule  to  the  juftice,  it  fliali  and  may  be  law- 
<<  ful,"  isfc  2d,  The  jullice  only  faid,  that  it  had  been  certified 
to  him  by  the  conftable,  that  there  was  no  fufficient  dillrefs; 
whereas  there  ought  to  have  been  a  warrant  to  levy,  and  a  return 
to  that,  that  there  was  no  diftrefs,  it  mi^ht  be  the  conftable  only 
told  him  fo.  Et  per  Pratt^  C.  J.  and  Forhfcue.  J.  -  The  warrant 
18  well  enough ;  for  as  to  the  laft  obje£tion,  the  word  ct;rtiJUd  im« 
ports  it  to  be  in  a  legal  manner.  And  as  to  the  other  objeAion, 
the  court  take  notice  of  their  own  records,  and  by  them  it  appears 
the  conviction  is  confirmed ;  the  ftatute  does  not  give  the  |^fttce 
a  new  jurifdiftion,  but  only  revives  his  old  onci  which  waa  fuf- 
pended  by  the  certiorari.  But  jEvr^,  J  thought  the  oM  jurifdiftion 
was  abfolutely  taken  away  by  tne  ariiorari^  and  this  was  a  new 
jurifdt^on  given  upon  termsi  for  the  profeoutor  has  his  elcdlion 
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to  take  a  levari  from  the  court,  or  apply  to  the  jafticc ;  arid  tlid 
delivering  the  rule  is  what  makes  his  eledion.  The  juftice  (hould 
alfo  have  (hewn  a  return,  that  there  wa$  no  diftrefs  before  he 
could  order  the  man  to  be  imprifoned.  But  the  defendant  wa» 
remanded,  there  being  two  juftices  againft  one.  Rex  v.  IVbittock, 
Hil.  6G.  I.  &r.  263, 

3.  The  defendant  was  committed  by  the  commiflioners  of  bank- 
rupt, who  in  their  warrant  recite,  that  he  had  been  examined  be* 
fore  them  Upon  his  oath,  upon  which  examination  he  had  notori* 
oufly  prevaricated ;  they  therefore  commit  him  without  bail  or 
mainprize  until  he  (hall  make  a  full  and  true  difclofure  and  dif- 
covery  of  his  cftate  and  effedis,  or  be  otherwife  delivered  by  due 
courfe  of  law.  Upon  a  habeas  corpus  it  was  moved,  that  the  de- 
fendant might  be  difchargcd  ; ,  ift,  Bccaufe  tht ^at.  i  y.  i.  r.  15. 
requires  there  (hould  be  interrogatories  exhibited  for  his  examin- 
ation, that  fo  he  may  have  time  to  confider  of  his  anfwer.  Per- 
haps this  prevarication  might  be  in  a  matter  they  had  no  power 
to  inquire  into,  ad.  Prevaricated  is  fo  loofe  ah  expreilion,  he 
might  prevaricate,  and  yet  give  a  full  anfwer  at  laft.  3d,  Or  be 
ethemjoife  difcharged  is  wrong,  &alk.  35 1 ,  348. — Et  per  cur.  Inter* 
rogatories  are  a  term  known  in  law,  and  import  that  queftions  aro 
put  in  writing.  The  bankrupt  ought  to  have  a  copy,  and  time  to 
con(]der  of  his  anfwer.  The  commitment  not  purfuing  the 
words,  the  prifoner  muft  be  difcharged.  Rex  v.  Nathan^  Mich. 
4  G.  2.  Sir.  880. 

4*  By  the  return  to  an  habeas  corpus  it  appeared,  that  the  d^ 
fendant  was  committed  by  the  Vice-chancellor  of  Oxford  for  car- 
rying goods  between  Oxford  and  London  without  a  Univerfity 
licence,  there  to  remain  until  he  gave  fecurity  to  carry  no  more^ 
and  obferve  the  ftatutes  of  the  Univerfity  for  life.  Et  per  cur.-^ 
It  is  an  illegal  commitment,  and  he  mull  be  difcharged. .  Rex  v» 
Barms f  Mich.  5  G.  3.  Str.  917. 

5.  The  defendant  came  up  from  Oxford  gaol  by  htAeas  corpur^ 
and  it  appeared  that  he  was  committed  fdr  want  of  fureties  in  aa 
a£lion  in  the  Vice- Chancellor's  court  of  injury  and  damages  to 
the  value  of  1000/.  and  by  warrant  the  beadles  of  the  Univerfity 
were  required  to  carry  him  to  prifon.  But  he  was  difcharged  by 
the  court  of  K  B.\  ift,  becaufe  the  warrant  was  not  dire^ed  to 
any  gaoler,  but  was  only  generally  to  carry  him  to  prifon  }  and, 
ad,  becaufe  it  did  not  appear  the  plaintiff  had  made  any  affidavit 
of  a  debt,  without  which  the  court  below  could  not  hold  to  bail. 
Rix  V.  Smithy  Eafi*  5  6.  2*  Str,  934. 

6.  The  defendant  was  carried  by  her  mafter  before  a  juftice  of 
peace,  who  committed. her  to  Bridewell  as  an  idle,  diforderly  per- 
fon,  and  for  infulting  her  mafter;  it  was  further  fet  forth,  that 
{he  was  committed  for  waiit  of  fureties  \  and  direAions  to  the 
gaoler  to  keep  her  until  (he  found  good  and  fufficient  bail ;  upon 
ner  being  brought  up  by  habeas  corpus  and  fureties  offered,  it  was 
remarked  by  the  court,  that  thefe  was  no  certain  time  limited  in 
the  commitment  how  long  (he  (hall  remain  a  prifoner,  as  till  the 

next' 
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tirtt  feffionsi  CsV.  and  fo  by  this  means  fhe  mif  remaifi  ^  prifonei^ 
for  life.     R^x  r*  CarUr^  Micb.  6  G.  2.  Kify.  98. 

7*  A  warrant  of  commitment  was  as  follows :  "  ty,  C  and 
'<  E,  C  being  convicted  upon  an  indictment  for  aflaulting  T,  84 
*<  are  committed  to  Nenv  Prtfon^-ClerhenvfiU^  for  the  fpace  of  one 
.<<  month  next  enfuing,  and  to  zSn  pardon  apon  their  knees  of  the 
*<  the  faid  7*.  S.  it  the  place  where  the  ofience  was  committed, 
<*  and  to  caufe  an  account  of  the  faid  fentence  to  be  printed  in 
<*  the  Daily  Advertiferj  and  not  to  be  difchaiged  out  of  prifon 
**  until  they  .have  undergone  fuch  imprifonment,  a&ed  fuch  par-* 
^  don,  and  caufed  fuch  account  to  be  publifhed,  and  when  dif- 
*<  charged  to  pay  their  fees  feverally,  1/.  ix.  Zd.^    The  defend- 
ants being  brought  up  by  habeas  corpus^  a  Tule  was  made  to  dif- 
diarge  them  ;  for,  per  cur.    Every  part  of  this  judgment  is  ilic 
gal  except  the  imprifonment.    Rex  v.  CoUyer  and  another^  Trin. 
25  CsT  26  G.  2.  Sayer^  44. 
Fiif  Res         8.  A  warrant  of  commitment  by  two  Secretaries  of  State  was 
V.  Wind,      in  thefc  wordS)  "  Charles  Eirl  of  Egremont  and  George  Dunk  Earl 
^li^.t  "  oi  Halifax,  Lords  of  his  Majcfty's  mott  honourable  Privy  Coun- 
Pntt»  c.  j.  *'  cil,  and  Principal  Secretaries  of  State :  Thefe  are  in  his  Ma- 
in  tbcufe     ft  jcftyU  name  to  authorize  and  require  you  to  receive  into  your 
wiuS,  Ob.  "  Cttftody  the  body  of  %  VT.  Efq.  herewith  fcnt  you,  for  being 
ierfoif'that  <<  the  author  and  publimer  of  a  moft  infamous  and  feditious  libel^ 
^ftkf 'f*     **  intitlcd,  toV.  tending  to  enflame.  the  minds  and  alienate  the 
^yuKJt  caory  ^*  affediion  of  the  people  from  his  Majefty,  and  to  excite  them  to 
f^with-    <<  traiterotts  infurreAions  againft  the  government,  and  to  keep 

*?<te°'  o  **  '^^  ^*^^  ^^^  ^^^^^  ^^^^^  ^^  ^*'^  ^  delivered  by  due  courfe  of 
inforiniition  ^  '^^  >  ^^^  f^^  T^ur  fo  doing  this  (hall  be  your  warrant,''  (ffc* 
iffueawaite  An  habeas  corpus  having  been  obtained,' the*  firft  obje£liou  takes 
'^^^.^^  to  this  commitment  was,  that  it  did  not  appear  to  the  court  that 
for  a  crinw  1f^*  ^^  charged  by  any  evidence  or  information  upon  oath  before 
vat  a  differ,  the  Secretaries  of  State,  that  he  was  the  author^or  publilher  of 
tlon^^  the  fuppofed  libel  •,  that  for  any  thing  that  appeared  to  the  court 
tiMt  before  '  to  the  Contrary  the  Secretaries  of  State  committed  him  to  the* 
the  courts  Tower  upon  their  own  mere  imagination  or  fufpicion  that  he  wa9 
iKdQCK  uT  *®  author  and  publiflier  of  it.  In  anfwer  to  which  the  court  were 
hif  fight  be  of  opinion,  that  it  is  not  neceflary  to  ftate  in  the  warrant  that  W^. 
Biay  com.  was  chatged  by  any  evidence  before  the  Secreuries  of  State,  and* 
ttlnaf  OMB  ^^^  ^^  ^^^  °^^  requifite  to  fet  out  in  the  commitment  more  thaa 
the  fpot,  bot  the  ofience  and  the  fpecies  of  it.    Rex  v.  John  IFUlies,  Efqi  Eafl* 

be  ought  not  to  commit  upon  dircretion.  Sappofe  a  ma^^ftrate  hatk  notice,  or  a  pardcalar  knowledge 
that  a  perlbo  hath  been  guilty  of  an  ofFence,  yet  it  ii  not  a  fuffideot  groond  for  him  to  commit  the  cvi* 
ainal,  but  in  that  cafe  he  it  rather  a  witoefi  than  a  magiftnte,  and  ought  to  mekc  oath  of  the  fed  befeer 
Ibme  other  mi^iftratey  who  Aould  thereupon  aft  the  oificial  part  by  franting  a  warraat  to  apprehend  the^ 
ofifender,  it  being  more  fit  that  the  accufer  ihoold  appear  as  a  witncft  than  a£k  at  a  magi  .Irate,  f^tdi 
sWUf.  ijS. 

9.  Another  objeAion  taken  to  the  commitment  in  the  cafe 
pi.  8.  was,  that  it  was  too  general,  and  did  not  fet  forth  fufficient 
fubftantial  matter  whereupon  the  court  could  judge  whether  the 
publication  (fuppofiiig  the  defendant  tp  be  the  author  and  publiflier 

of 
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of  il)  was  fuch  a  libel  and  had  fitch  a  tendency  as  the  warrant 
attrioiJted  to  it :  that  the  warrant  not  having  fet  forth  the  public^ 
ation  or  fuch  parts  thereof  as  the  Secretaries  of  State  deemed  in- 
famous, feditious,  isfc*  the  court  cannot  judge  whether  any  fuch 
paper  ever  exifted,  it  not  being  before  them,  or  if  it  does  exift, 
whether  it  be  an  infamous  libel  or  not.     But  the  court  were  of  a 
contrary  opinion  ;  and  Pratt,  C.  J.  faid,  that  a  warrant  of  com- 
mitment for  felony  muft  contain  the  fpecies  of  felony  briefly ;  as, 
*'  for  felony  for  the  death  of  J.  5.  or  for  burglary  in  breaking  the 
*'  houfe  of  y,  S.*'  &c.;  and  the  reafon  is,  becaufe  it  may  appear 
to  the  judges  upon  the  return  to  the  haieas  corpus  whether  it  be 
felony  or  not(0).    The  magiftrate  forms  his  judgment  upon  the  («)lt<eemi 
writing,  whether  it  be  an  infamous  and  feditious  libel  or  not  at  his  '^'^"1 
peril,  and  perhaps  the  paper  itfelf  may  not  contain  the  whole  of  ^ony  idg 
the  libel ;  innuindoi  may.  be  neceflary  to  make  the  whole  out :  not  abr<». 
there  is  no  other  word  in  the  law  but  libel  whereby  to  exprefs  the  f'*'*\"**^^ 
true  idea  of  an  infamous  writing ;  we  underiland  the  nature  of  a  ^^  (ofeb. 
libel  as  well  as  a  fpecies  of  felony ;  it  is  faid  that  the  libel  ought  **  oloufly'* 
to  be  ftatcd,  beeaufe  the  court  cannot  judge  whether  it  is  a  libel  j5"td^?n*Thc 
or  not  without  it  \  but  that  ia  a  matter  for  the  judges  and  jury  to  commit- 
determine  at  the  trial.    If  the  paper  were  here  (faid  his  Lord*  ment.    Bv^ 
lhip).I  (hould  be  afraid  to  read  it.     We  might  perhaps  be  able  to  '^J^^]^ 
determine  that  it  was  a  libel,  but  we  could  not  judge  that  it  was  thefaai 
not  a  libel,  becaufe  of  iftnuefidos,  is^c.     It  may  be  faid,  that  with*  ^^^  to  be 
out  feeing  the  libe^  we  are  not  able  to  fix  the  quantum  of  the  bail;  j^^^*^*)} 
but  in  anfwer  to  this,  the  nature  of  the  oflence  is  known  by  us;  under  any. 
it  is  faid  to  be  an  infamous  and  feditious  libel,  isfcf\  it  is  fuch  a  p«rticuitf 
mifdemeanour  as  we  (hould  require  good  bail  for,  (moderation  to  lUmmfuT^ 
be  obferved,)  and  fuch  as  the  party  may  be  able  to  fecure  (b).  Rex  be  widiia    . 
V.  7.  JTi/ia,  Efq.  ilnd.  ^  •»*f«V- 

*  r  tion  <rf 

Aat  aA,  ocherwtle  the  coart,  upon  an  hahcas  corpus,  h  bound  to  ball  ibe  pcrfon  coromiued.     Reab  v*. 
Judd,  HU.  %%  G.  3.  2  Term  Rep.  B.  R.  255. 

{k)  Bat  ooCuvithftaading  thcfc  objedions  to  the  mere  form  i>f  the  commitment,  were  thus  overruled,  the* 
defendant  waa  difchargcd  without  baily  be  beiog  a  member  of  pail'tamcnt,  and  therefore  enutled  to  privi— 
leys  to  be  free  fjom  arreftt  in  all  cafes  except  treafon,  felony,  and  a&ual  breach  of  the  peace.  A  libel  aC> 
the  «niio^  «nly  tendins  to  t  breach  of  the  peace.  And  the  C  J.  obferved  that  it  was  abfufd  to  ie« . 
^oirc  fwetia  of,  the  peacq  or  bail  in  thf  cafe  of  a  libeller.    Ftd^  %  Wilf.  159,  160. 

ID.  The  defendant  had  been  convicted  by  two  magiftrates  aa  a  Another 
rogue  and  a  vagabond,  upon  xhtJlaU  17  G.  2.  c.  ^.  f,  7.  for  rui^  objeaion 
ning  away  from  his  parifli,  and  leaving  bis  wife  and  children  to  be  th^c^I^"^ 
maintained  by  the  pariflu    Obje£lion  was  taken  to  the  commit-  mitment, 
ment— i(l|  ITiat  it  was  not  alleged  that  his  wife  and  children  were  ^*'*-  ^«  ^ 
chargeable  to  the  parifli :  ad,  That  he  was  not  committed  for  vid^^^^but 
any  limited  time,  but  *<  till  he  fliould  be  difcharged  by  the  laws  the  court 
««  and  cuftoms  of  this  realm.*'    It  was  held  that  thefe  objedions  *2^*^^^^ 
were  fufficient  to  invalidate  the  commitment.   Rex  y.Ha//^  Hit.  don^ur^- 

jl  Gm  3«  Burr*  1636.  cient,  and  ga?e  no  opinion  at  to  this.    Burr.  xSjS* 

II.  The  defendant  had  been  committed  to  the  houfe  of  cor- 
xeAion  for  difobeying.an  order  of  two  magiftrates  adjudging  her 
child  to  be  a  baftardj  and  ordering  her  to  maintain  it»  by  paying 
|i^  a  .^reekfor  fo  long  a  time  as  the  child  (hould  be  chargeable  to 

the 
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the  pariQi,  there  to  remain  without  bail  or  mainprissei  except  (he 
ihall  put  in  fufficimt  furety  to  perform  the  faid  otder,  or  clfe,  l^e* 
or  be  otherwife  difcharged  by  due  courfe  of  law.  The  defendant 
was  unmarried  when  the  child  was  born,  but  at  the  time  of  the 
commitment  was  married.  An  objection  was  taken  to  the  war- 
rant of  commitment,  that  the  juftices  of  the  peace  had  no  power 
under  the  iBEiiz*  e.  3.  to  make  this  order  upon  her  for  her  main- 
taining the  child,  (he  being  a  married  woman,  and  incapable  of 
having  any  property.  But  it  was  held  that  a  feme  covert  is  liable' 
to  be  profecttted  for  crimes  committed  by  her ;  that  the  woman 
having  difobeyed  the  order  of  the  juftices,  the  iSEiiz.  prefcribed 
the  puni(hment  inflided  upon  her;  and  that  there  was  no  need  to 
fummon  the  hufband. 

Another  obje Aion  wat  taken  that  by  the  1 8  E/iz.  the  commit- 
ment (hould  have  been  to  the  common  gaol,  whereas  here  it  wa$ 
to  the  houfe  of  correfiion.  But  it  was  held  to  be  a  good  commit- 
tnent  within  the  6G,  i.  ^.  19./  2.  though  it  might  have  been  bad 
under  the  former  ftatute.  Rex  v.  Taylor^  Eajl.  5  G.  3.  Burr.  1679. 

1 2.  A  writ  of  hahiiis  corpus  was  dire£led  to  the  governor  of  TotbiU^ 
fields  Bridewell  to  bring  up  the  bodies  Y.  and  F.  1  he  return  was^ 
that  before  the  coming  of  the  writ  T.  and  F,  were  committed  to 
his  cuftody  by  Sir  J.  F.  one  of  his  Majefty's  juftices  of  the  peace 
for  the  city  and  lit>erty  of  Wejlminfier^  on  the  day  of  the  date  pf 
the  faid  commitment ;  and  then  fet  out  the  wanant  of  commit- 
ment verbatim  (a).  Upon  this  return  an  objeQion  was  taken  to 
the  warrant  of  commitment,  that  it  did  not  (hew  that  Sir  J^  F.^ 
who  made  it,  was  a  juftice  of  peace,  or  had  power  to  commit 
thefe  perfons  \  and  the  court  could  not  take  judicial  notice  that  it 
was  fo.  To  this  it  was  anfwered,  that  it  was  enough  \  the  go- 
vernor of  the  Bridewell  had  in  his  return  alleged  the  commitment 
to  have  been  made  by  one  of  his  majefty's  juftices  of  the  peace^ 
ls*c.  \  and  that  after  convidion  it  was  not  neceflary  that  it  (hould 
appear  upon  the  warrant  of  commitment  that  the  perfon  who 
made  it  was  a  juftice  of  peace ;  it  might  be  fupplied  by  averment. 
But  Lord  Mansfield^  C.  J.  obferved,  that  this  was  ^pon  a  cot^- 
vi£lion,  and  it  ought  to  be  (hewn  that  the  perfon  convicting  had 
<«  thebodiei  authority  to  convid.  It  is  a  commitment  in  execution,  and  the 
•*  ^1^'V^^  authority  of  the  perfon  committing  ought  to  be  (hewn  ;  whereas 
<«  otiierf  here  it  does  not  even  appear  by  whom  they  were  convided,  it  is 
•<  beiewith  only  faid  in  the  warrant  *<  brought  before  me  and  convi^ed." 
«  ?"'  ^u^*  The  not  (hewing  before  whom  they  were  convided*  is  a  grofs 
««  before  me  ncglcft.   The  prifoncrs  were  difcharged.  Rex^i.  Tork  qnd  another^ 

••byM.       Mich.  II  G. 3.  Burr.26^/[. 
**  and  other 

**  cooftable«>  and  convided  upon  the  oilh  of  H.  one  of  the  conftaUes  of  C.  for  being  loqft,  Idlt,  dUor- 
^  derly  perfont,  of  evil  famey  and  common  night- walkersi  agaioft  the  ftatucet,  Sec.  them  to  hard  laboor 
**  until  the  neat  general  quarter  feffions,  therefore  faicly  krep  in  ^ur  cuftody,  or  until  they  fliall  be  dif- 
**  charged  by  due  courfe  of  law.  Given  under  my  hand  and  feal  this,**  ice.  Thcra  uraa  na  name 
added  as  fubfcribed  under  the  warrant  of  commitment,  but  the  name  of  Sir  y,  ¥•  wai  iSet  in  tiM  laaifia 
•vei  the  Ueui  JigiUi ;  and  fo  it  was  in  the  warrant. 


(«)  Which 
was  thus  8 
««  Weft- 
<<  minfter, 
«*  to  wit: 
^  To  the 
•*  governor 
««  of  Toi- 
««  hillficlds 
««  Bride. 
«  well,  or 
««  hisde. 
«•  puty. 
•«  Receive 
«•  into  your 
•<  cuftody 


13.  A  commitment  for  an  offence  againft  the  fmuggling  z€t 
9G.2.  e.  35.  concludedi  that  the  defendant  ftood  committed  to 

cuftodf 
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coftodf  in  die  gaol  (naming  it),  **  there  to  remain  and  continue 
<<  until  he  fhall  be  difcharged  from  thence  by  due  courfeof  hw.^ 
It  was  objeded  that  he  ought  not  to  have  been  committed  till  he 
fliottld  be  dtfcharged  by  due  courfe  of  law ;  but  the  words  of  the 
ftatttte  fliould  have  been  purfued,  viz  *'  till  he  gives  a  fatisfu£lory 
'*  account  of  himfelf  to  the  juftice  who  commits  him,  or  till  he 
<f  makes  proof  of  his  innocence  before  the  faid  juftice,  or  till 
*<  he  gives  o?  finds  fecurity  not  to  be  guilty  of  any  of  the  offences 
«  aforrfaid."  And  the  court  concurred  in  opinion  that  the  com- 
minncnt  was  ill,  on  account  of  the  improper  conclufion.  The 
true  diftinAion  is,  that  where  a  man  is  committed  for  any  crime, . 
either  at  common  law  or  created  by  ad  of  parliament,  for  which 
he  is  puniihable  by  indiflmcnt,  there  he  is  to  be  committed  till  he 
is  difchargcd  by  due  courfe  of  Uw.  But  when  it  is  in  purfuance 
of  a  fpecial  authority,  the  terms  of  the  commitment  muft  be  fpe« 
cial,  and  exa£lly  purfue  that  authority.  Stephen  Majh^  cafe^ 
HU.  12  G.).  Black.  805. 

14*  Apcrfon  had  been  committed  to  gaol  under  the^tf/.  jpG.i. 
r.  34.  yi  I.  by  a  warrant,  ftating  that  he,  with  others  armed,  had 
aided  and  affifted  in  refcuing  uncuftomed  goods,  and  had  affaulted 
and  woyndcf  and  maimed  an  officer  of  excife  in  the  execution  of 
his  duty.  The  words  of  the  ftatute  are,  <<  That  if  any  perfons, 
'<  to  the  number  of  three  or  more,  armtd  with  fire-arms,  or  other 
**  oflSenfive  weapons, (hall,'*  (^r.  An  obje<^ion  was  taken  to  the  com- 
mitment, becaufe  it  did  not  ftate  that  th^  prifoner  was  armed,  but 
only  that  he  did  certain  a£ls  with  others  armed  ;  and  therefore  it 
did  not  appear  that  he  was  charged  with  any  offence  within  the 
aO,  wh  ch  fays,  <^  in  cafe  any  pcrfon  fo  armed  with  fire-  arms  or 
''  other  ofienfive  weapons,'*  Lc*  But  the  court  were  of  opinion, 
that  if  he  was  preffnt,^a£iive,  and  concerned,  it  is  not  neceflary 
under  the  z€t  that  he  (hould  be  individually  armed.  Franklyn^s 
cafe,  Hii.l^G.i^  Leaih^ii^. 

15.  A  qucftion  was  made,  whether  magiftrates  h^ve  a  power  of 
committing  a  pauper  to  prifon  for  refufing  to  anfwer  queflions 
propounded  to  him  rc*lative  to  his  fettlement  ?  the  court  Teemed 
inclined  to  think  they  had  fuch  a  power,  but  did  not  determine 
the  queftion.  But  fuppofing  them  to  have  fuch  a  power,  it  was 
held  that  a  commitment  **  until  he  fliouId  anfwerV  was  right. 
For  a  party  committed  for  refufing  to  be  eiamined  is  to  clear  him- 
felf  i  and  when  he  will  anfwer  he  muft  give  notice  to  the  magif- 
tratc  {a).     Rex  y.  Jack/on  and  afiotber^  Eaft.  27  G.  3.  i  Term  Rep.  W  Boiler, 

that  of  a  coamitmcot  by  the  commiffiorert  of  a  bankrupt*  wbrre  the  party  committed  mult  Icod  word 
»bca  he  Will  iubmit  and  an'fwtr  the  queftion**     1  Teim  Kep.  B.  K..  654.. 


yi&Cji  of  the  offence  of  which  he  was  accufed  ;  and  the  whole      The  £7 
/poiirt  agreed  that  the  commitment  was  void.    It  is  a  commitment  '^^1^^ 


in 
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to  prifon     '  in  execution,  and  not  by  way  of  fafe  cuftody  ttll  a  future  triaL 
^m^'  jRw  V.  Rbodes,  Bajl.  31  G.  3.  4  Term  Rep.  B.  R.  I20, 

fotm :  **  Receive  into  your  cuftody  the  body  of  T.  C,  brought  before  tazH^.H  ^  ice.  eharged  bdorc 
**  me  the  (aid  jaftice,  on  the  oith  of  S.^  for  running  aw«y  before  the  expintion  of  the  fttffon  for  vHiieh 
««  he  wu  hired^  contrary  to  hit  contrary  ai  well  at  a|{fttnft  the  (ttf.  ((  G.  3.  c  S5.  t  3.)  in  foch  calc 
**  made  and  provided,  and  him  lafcly  keep  in  your  cuftody  for  one  month/*  Ac.  U  war  olijedcd  that  the 
%v«rraot  of  commitment  meitly  ftaced  that  the  defendant  was  charged  with  theofilence  without  adding  that 
be  hadalfo  been  oonviAed.  And  Lord  Kenyon,  C.J.  faid,  tharche  cou;t  had  looked  Into  the  oafe  of  Res 
'v.  Rhodea,  and  thought  it  co«ld  not  be  diftinguiihed  from  the  preftat.  The  defendant  wa«  djfchitf|ed; 
|Us  V*  Cooper,  HiL  36  G.  3.  6  Term  Rep,  B.  R.  509. 

17.  The  warrant  of  commitment  in  the  cafe//.  i5.  concluded 
thus,  ^  him  the  faid  P.  R.  therefore  fafely  keep  in  your  cuftody 
**>  until  the  next  general  quarter  fcffions  of  the  peace  to  be  holdcQ 
<<  for  the  faid  county,  then  and  there  to  be  further  dealt  with  ac- 
<<  cording  to  law  ;  and  for  fo  doing,"  &V.  It  was  objedled  that 
thb  commitment  /was  bad,  for  not  having  purfued  the  words  of 
the  ftatute  in  committing  the  defendant  till  .thp  next  feffions,  or 
until  difcharged  by  due  courfe  of  law,  which  the  z&  has  pro- 
vided may  be  done  by  two  magiftrates,  of  whom  the  committing 
magiftrate  (hall  be  one.  And  Buller^  J.  agreed  in  the  exce][>tion^ 
Jifx  V.  Rhoda^  ib. 

For  more  of  Commitments  in  general  fee  Habeas  Corpus  (F.  2}) 
and '  other  proper  titles. 
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jviiier  I.  (Z)  Of  inclofing  and  ftinting  Commons,  otherwifo 
than  by  the  Statute  of  Improvements.  [Alfo,  of 
cultivating  Commons  and  Common  Helds.] 

BY  29  G*  2.  c.  36.  *'  Owners  of  commons  with  the  confent 
<'  of  the  majority  in  number  and  value  of  commoners»  and 
**  a  like  majority  of  commoners  with  confent  of  owners,  and 
<<  any  other  perfons  with  the  confent  of  both,  may  inclofe  any 
'*  part  of  commons  for  the  growth  of  wood.  And  any  recom* 
*<  pence  agreed  to  be  made  to  fuch  commoners,  is  to  be  appro* 
*^  priated  for  the  relief  of  the  poor  of  the  pariOi  in  which  fuch 
<'  commoners  lie.— If  the  wood  be  deftroyed  in  fuch  indofuresy 
<'  the  offender  may  be  puniflied  according  to  6G.uc.  16. — If 
.<<  not  convi&ed  within  fix  months,  the  owner  fhall  have  fatisfac* 
<<  tion  from  the  adjoining  pariihes,  as  for  fences  overthrown,  by 
<<  JUt,  Wefim*  2.  Perfons  defixoying  wopd  in  conundUs  alfo  in«» 
<<  cur  the  penalty  of  6  G.  i.  c*  \^ 
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Bf  3 1  C  2.  t.  41.  '*  The  recompenoe  on  inclofing  is  to  be  paid 
^  to  perfons  iiuerefted  in  proportion  to  their  intereft,  and  not  to 
*<  the  ovtrfeers  for  relief  of  the  poor.  Tenants  for  lives>  of  yeaird 
'<  determinable  on  lives,  are  deemedowners  under  29  G.  2*  dur* 
^  mg  the  continuance  of  their  eftates." 

By  13  G.  2.  c.&\.f.  1*— 3. — 25.  "Arable  lands  in  open  or 
^  common  fields  (hall  be  ordered,  fenced,  and  cultivated,  in  fuch 
*'  course  of  hufbandry,  and  under  fuch  rules  and  reftri^ions  as 
**  three*fourths  in  number  and  value  of  the  occupiers  thereof,  at 
<<  any  meeting,  of  which  21  days  previous  notice  Ihall  have  been 
^  given,  with  the  confent  in  wtiting  of  the  proprietors,  their 
^  guardians^  truftee^j  or  agents,  and  the  re£l:or,  imprgpriatoTy 
*'  or  tithe-owner,  (hall  dired ;  and  fuch  occupiers  may  appoiat 
«'  field*reeves  to  fuperintend  the  iame." 

Se£L  2.  <*  But  fuch  rules  and  reftri£lions  not  to  bein  foree  be- 
^  vond  fix  years,  or  two  rounds  of  tillage.'* 

SeGt*  4.  *'  All  expences  of  fuch  ordering,  fencing,  and  cultt- 
*<  vatingy  which  fliall,  at  a  meeting  to  be  held  after  fit  dajs  no- 
^  tice,  by  the  major  part  in  number  and  value  of  the  occupierft 
^  prefenti  be  deemed  common  expences,  are  to  be  borne  and 
^  paid  by  fuch  occupiers^  in  proportion  to  the  value  of  theif 
<*  lands  in  fuch  common  fields }  and,  for  raifing  the  fame,  aflefil^ 
^  ments  to  be  made  and  colle£ied  upon  them,  asfoch  majority 
^<  (hall  dtreft  ^  which  fli^ll  be  levied  .by  vir^e  of  the  warrant  o£ 
<'  one  juftice,  by  diftrefs  and  fale/* 

SeGt.  7.  "  Three-fourths  in  number  and  value  of  fuch  occu« 
<<  piers  may,  at  any  meeting  to  be  held  in  purfuance  of  44  days 
^  notice,  previous  to  the  ufual.time  of  opening  fuch  common 
^  lands,  poftpone  the  opening  of  the  fame,  for  fuch  reafonable 
^  dme  as  (hall  be  thought  neceflaryi  and  may  fettle  how  long 
«<  the  fiime  fliall  continue  open,  and  limit  and  fettle  the  number 
*^  of  cattle  which  each  occupier  may  turn  on  fuch  common  fields^ 
**  in  proportion  to. the  ftint  or  eftabliihed  ufage/' 

Sc^.  8.  *<  No  cottager,  or  other  peribn  having  ti^t  of  conii; 
*'  mon,  and  having  np  land  in  fuch  common  fields,  ihall  be  ex* 
*<  eluded  his  rjght  of  common,  unlefs  he  contents  in  writing  to 
<*  a  compofition,  annual  payment,  or  other  compenfation/' 

Se€t,  9.  **  If  the  occupiers  (hall  agree  not  to  depafture  in  com* 
^  mon,  and  (hall  allot  what  (hall  be  deemed  by  a  majority  of 
^  fuch  cottagers  or  otbcts  who  have  not  compounded  for  their 
**  right  of  common,  an  equivalent  common  to  be  enjoyed  ex^ 
*<  clufively  by  them,  fuch  cottagers  and  others  not  to  ufe  or  have 
^*  common  over  the  other  part/' 

SeA.  lo.  "  Saves  right  to  perfons  having  feparate  (heep-walks, 
^*  or  paftures  of  cattle,  who  (hall  not  qompound/' 

Seft.  II,  1.29  13,  14*  <*  Balks,  ilades,  or  meers  may  be  ploughed 
.<*  op,  with  confent  of  the  lord  and  threcofourths  of  the  occupiers, 
<<  (except  where  ufed  as  sl  road,)  and  boundary  ftones  to  be 
««  creAed  in.  their  room*'* 

Vol.  IL  M  Seft. 


1 62  Common* 

Scft.  15.  **  The  lord  and  three-fourths  of  the  commoners  may 
k  **  let  a  twelfth  part  of  the  wafle  for  four  years :  the  rents  to  be 

«  applied  in  improving  the  rcfidue .'* 

Scft-  16.  "  Or,  in  cafe  of  dinted  commons,  the  lord  and  a  ma- 
**  jority  of  the  commoners  may  levy  afTcifments  for  that  pHrpofe  i 
«*  to  be  raifed  in  the  mode  prefcribcd  in  the  firft  feftion." 

Scft.  17.  "'The  majority  in  number  and  value  of  owners  ai»d 
**  occupiers  prefent  at  any  meeting  held  after  fix  days  notice, 
«  with  the  lord's  confent,  may  poftpone  opening  dinted  commons 
**  of  padure  for  2 1  days." 

Seft.  18,  19.  •*  Two-thirds  of  the  commoners,  at  any  meeting 
*<  held  after  14  days  notice,  may,  with  the  confent  of  the  lorJ^ 
*<  open  and  fliut  dinted  common  padures,  M'hich  are  open  the 
«  whole  year  *,  but  a  proportion  to  be  fet  apart  for  commoncTS 
**  not  confenting. 

Sc€k.  20.  *'  Stinted  rights  of  common  for  horf<^s  and  other 
'<  cattle,  may,  by  a  majority  of  commoners  prefent  at  any  meet- 
"  ing  heJd  after  ten  days  notice,  be  commuted  for  (heep/* 

Seft.  21.  **  Rams  not  to  be  tjurned  or  to  remain  upon  com- 
««  mons  between  25th  Aiigtift  and  25th  November  in  every  year." 
Sed.  22.  *^  Perfons  otherwife  difabled  may  agree  under  this 
«  aa/' 

SeA.  23.  "  Refkors  or  tithe-owners,  who  fliall  let  their  tithes 
<*  of  common  lands  during  the  fafd  fix  years,  to  be  paid  only  hal£- 
«  yearly.'*    ' 

Sed.  24.  *^  All  agreements  under  the  a£l  to  be  valid,  ndtwitfa- 
•*  dailding  want  of  title  in  the  owners,"  &*<•. 

Sedl.  26.  **  Anions  of  the  cafe  given  in  any  of  (lie  courts  of 
•*  records  of  Wejlmmjltr^  with  double  cods,  againd  any  owner 
*<  or  occupier  not  coriforming  to  any  rules  or  rbgulations  to  be 
<<  made  by  virtue  of  the  a£t." 

{A.  a)  Of  Approvement  of  Common  by  Statute.  [/.  c. 

of  Merton  and  Wejitn.  2.] 

I*  A  NY  perfon  feifed  in  fee  of  part  of  a  wade,  though  not 
**  lord  of  the  manor,  may  approve.  Glover  v.  Leme^ 
9  2>.  £5*  £.  445.  Lord  Ch.  Jud.  Kenyon  there  held,  that,  in  the 
fiatutes  of  Merion  and  Wejtm,  2.  the  lord  of  the  manor  is  put  at 
^wner  of  the  foily  where  they  dand  in  tlie  fame  predicament. 

1.  The  lord  has  no  right  under  the  datute  of  Merton  to  inclofc 
and  approve  the  wades  of  a  manor  where  the  tenants  of  the 
manor  have  a  right  to  dig  gravel  on  the  wadeSy  or  to  take  edovers 
there.     Duberley  v.  Page^  2  Term  Rep.  B.  R.  391. 

3.  Though  a  lord  cannot,  by  virtue  of  the  datute  of  Merton^ 
20  Hen,  3.  r.  4*  indlofe  and  approve  againd  common  of  turbary^ 
and  fo  it  is  exprefsly  laid  down  by  Lord  Coke  in  2  Infi.  87.  in  his 
comment  on  this  datute^  which  we  admit  to  be  good  law^  yet  we 
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ore  of  opinion)  that  when  there  is  common  of  paflure  and  conw 
mon  of  turbary  in  the  fame  wade,  the  common  cf  turbary  will 
not  hinder  the  lord  from  inclofing  againd  the  common  of  pafture^ 
for  they  arc  two  di(lin£^  rights.  Per  Jf^Wes,  C.  J.,  delivering  the 
judgment  of  the  court  in  Fawcett  v.  Strickland^  Com.  Rep.  377. 
6  Term  Rep.  B.  R.  747.  5.  P.  in  Shake/pear  v.  Peppin^  6  Term  Rep. 
B.  R.  741. 

4.  The  law  is  the  fame  whether  the  rights  of  common  of  pafture 
and  of  turbary  concur  in  one  and  the  fame  perfon,  or  do  not.   lb» 

5.  A  cuftom  in  a  manor  that  any  perfon  being  defirous  of  in* 
clofing,  obtaining  the  licence  of  the  lord  when  he  might  be  pre- 
fented  by  the  homnge,  and  that  if  they  thought  that  fuch  inclo**' 
fure  would  be  of  no  prejudice  to  the  tenant,  then  he  might 
indofe,  does  not  abridge  the  lord's  common  law  right  of  inclofmg 
without  any  fuch  application,  provided  he  leave  a  common  fufS- 
cicnt  for  the  tenants.  Duberley  v.  Page^  2  Term  Rep.  B.Ri 
392.  (if.  a.) 

6*  The  right  of  commoners  in  a  common  may  be  fubfervient 
to  the  right  of  the  lord  in  the  foil ;  fo  that  the  lord  may  dig  clay 
pits  there,  or  empower  otho'S  to  do  fo,  without  leaving  fufficienc 
herbage  for  the  commoners,  if  fuch  a  right  can  have  been  proved 
to  have  been  always  ezercifed  by  the  lord.  Bate/on  v.  Green, 
STermRep.  B.  R,  411. 

7.  So  the  lord  may,  with  the  confent  of  the  homage,  grant 
part  of  the  foil  of  the  common  for  building,  if  he  has  immemo* 
rially  exercifed  fuch  a  right.  Folkard  v.  Emmet^  Sittings  cofi 
De  Greji  C.  J.  Eaft.  16  Geo.  3.  5  Term  Rep.  B.  R.  417.  {fi.  a.) 

8.  Tiie  immemorial  exercife  of  fuch  a  right  by  the  lord,  is  evi'- 
dence  that  he  referved  that  right  to  himfelf  when  he  granted  the 
right  of  common  to  the  owners.     3. 

9.  A  cuftom  that  the  owners  of  ancient  mefiuages  Within  i 
manor  have  had  afligned  to  them  by  the  mofs-reeve  certain  por- 
tions of  the  common,  to  be  held  by  them  in  feveralty  for  digging 
turves,  &c.  called  mofs  dales,  and  have  inclofed  and  approved 
fuch  mofs  dales,  (after  clearing  them  of  turves,)  and  held  thextt 
fo  inclofed  in  feveralty,  difcharged  from  all  right  of  common,  ia 
good  inlaw.  Ckri/on  v.  Woodhoufe^  5  TermRep*  B.R.^iz.  (//.)  a. 

(B.  a)  Inquifition,  Pleadings,  and  Proceedings  in  a    [Aj 
noSantery  or  Adions   for    throwing   down    In-  j.^'"^'^ 
clofures. 


I.  "T^HE  proceedings  upon  the  ftat.  Wejim.  a.  a  4(5.  tfrerc  firft  y^^*  ^«' 
^     an  original  writ  to  the  (heriff  to  inquire  who  threw  down  f]^'^*,'?*^ 
the  hedges  of  7.  S.  in  the  night-time,  or  at  fuch  time  as  they  pi.  15.* 
titought  it  would  not  be  known )  and  then  goes  on  as  ah  ori^'snal 
writ  in  trefpafs,  that  if  7.  S.  fecerit  fecurum^  &c.  he  (hould  attach 
the  perfons  guilty  to  anfwer  as  well  to  the  king  for  the  breach  of 
the  peace,  as  to  the  faid  J.  S.  for  the  faid  trefpafs ;  and  hereupon 

M,  %  ih« 


letter 


164  Common. 

the  (herifF  returned  an  inquifition,  which  found  that  the  fatd 
hedges  were  thrown  down  in  the  night-time  by  perfbns  ouknown. 
The  next  procefs  was  a  dijlrtngas  reciting  the  above  writ  and  re- 
turn, and  commanding  the  iherifF  to  diftrain  the  next  adjoining 
villages,  to  fet  up  again  the  faid  hedges  at  their  own  cofts,  and 
alfo  commanding  him  to  inquire  what  damages  the  faid  7. 5.  had 
fuftaincd  in  this  matter,  and  to  reftore  the  fame  to  the  (aid  J.  8. 
The  (heriflf  returns  an  inquifitlon,  finding  that  7.  S.  had  fuftained 
damages  to  100/.,  but  that  the  writ  came  tar^^  fo  that  .he  could 
not  reftore  the  damages  to  J.  S.g  hereupon  was  awarded  ^n  alias 
Js/fringas  to  fet  up  the  hedges,  and  reftore  the  damages  as  before* 
Then  R.C  isfc,  in  the  name  of  all  the  inhabitants  of  G/^oir^j^ 
come  in  and  pray  an  imparlance,  and  then  plead  both  to  the  re- 
pair of  the  fences  and  to  damages.  As  to  the  repair  of  the  fences 
that  R.  C.  was  fcifed  of  the  place  where,  in  fee,  and  that  the 
ftnces  were  ercfted  in  his  foil  ad  mcumentumfuum^  and  therefore 
he  pulled  them  down.  And  as  to  the  damages,  they  plead  that 
the  faid  ^.  S.  did  not  fuftairi  damages  to  above  lo/.,  and  here- 
upon iffiie  was  joined  as  well  by  the  king's  coroner,  as  by  the  pro- 
fecutor,  and  the  jury  found  that  the  faid  J,  S.  fuftained  datnagea 
to  7/.  I  ox,  befides  cofts.  Rex  v.  Inhabitants  of  Giaflonbjy  HiL 
10  G.  a.  Rep.  Temp.  Hardw.  355. 

V^'^'j'  (E.  a)  Extinguifliment  thereof. 

1}  Y  an  inclofure  a^i,  a  certain  portion  of  wafte  land  was  dire£^* 
^  ed  to  be  allotted  to  the  ladv  of  the  manor,  in  lieu  of  her  right 
snd  intereft  in  ^nd  to  the  foil  of  the  reftdue  of  the  wafte,  and  the  re- 
£due  was  to  be  allotted  to  the  feveral  tenants  in  fee  Cmple,  dif* , 
charged  from  all  cufiomary  tenures  and  fervices^  with  a  (aving  claufe 
to  the  lady  of  all  rents^  finesy  fervices^  Ike.  and  all  other  royalties 
mnd  manerial  jurifdiBions  whatever.  When  this  a&  was  pafled^ 
there  was  a  fubfifting  leafe,  granted  by  former  lords^  of  mines 
which  lay  under  the  allotments  to  the  tenants.  Per  cur. — **  Thcfc 
*<  mines  are  not  referred  to  the  lady  by  the  faving  claufe  in  the 
<<  a£l.  In  cafes  of  copyholds,  the  lord  may  have  a  right  to  the 
«  foil ;  but  here  the  copyholders  take  their  allotments  as  freeholds 
««  of  inheritance/'    Tov0iley  v.  Gihfort^  2  D.  (sf  E.  ^ol. 

V'per  ai.  (H.  a)  Appendant*     Pleadings. 

I.tN  ticfpafs  the  plea  ftated,  that  f.  in  right  of  his  ptebendal 
^  eftate,  and  all,  is^c.  have  right  of  common,  C5V.  in  certain 
fields,  whereof  the  locus  in  iquo  is  parcel,  which  right  the  defend- 
ant derives  to  himfelf  and  fo  juftifies  under  it.  The  plaintiff  in 
in  his  replication  traverfes  that  the  cattle  were  the  defendant's 
own  cattle,  and  that  they  were  ieVant  and  couchant  upon  the 
premifes,  and  commoiiable  cattle :  to  this  the  defeodant  demurs 
fpecially^  alleging  that  the-  repliution  is  multifarious^  and  puts 
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fcveni  matters  in  iflue.  But  the  court  were  of  opiniort,  that 
nothing  more  was  travcrfcd  than  the  meafure  of  the  common, 
and  that,  in  fad,  the  property  of  the  cattle  and  the  levancy  and 
couchancy  are  two  different  ciTenti;)!  circumftances  of  their  being 
entitled  to  common,  and  both  of  them  abfolutely  requifite.  It  is 
true  you  mud  take  iflue  of  a  Angle  point,  but  it  is  not  neceflary 
that  that  fingle  point  (hould  conCft  only  of  a  finglc  fa£t.  The 
demurrer  was  withdrawn.  Robin/on  v.  RayUy^  Eaji.  30  G.  2. 
Burr,  316. 

2.  In  replevin  the  defendant  avowed  taking  the  cattle  damage 
feafant  upon  his  foil  and  freehold,  called  Bunbury  Furlong.  The 
plaintiflF  pleads  in  bar,  that  the  place  in  which,  isfc.  was  parcel 
oi  Eaft'Jield  in  the  parifh  of  J?.,  and  that  (he  is  feifed  in  fee  of 
ten  acres  of  land,  with  the  appurtenances,  in  the  parifli  of  £.,  and 
prefcribes  for  common  of  paflure,  for  commonable  cattle  levant 
and  couchant  on  the  faid  ten  acres  of  land  every  year  when  the 
fame  field  hath  been  fown  with  corn,  from  the  titne  the  corn 
bath  been  cut  down  and  carried  away  until  it  hath  been  re-fown, 
as  to  the  faid  ten  acres  appertaining,  and  that  (he  at  a  proper 
time  put  her  cattle  into  the  faid  piece  of  land  called  J3.  F.^  being 
part  of  the  faid  Eafl-fitldi  to  take  her  common  there,  and  that  the 
defendant  de  injuria  Jua^  iffc.  The  defendant  replies,  that  in  the  pa- 
rifli  of  B»  there  are  two  conimon  fields,  Eaft-jield^xiA  Wejl-jield^  ia 
which  the  lands  of  divers  perfons  lie  difperfedly,  and  that  the 
owners  of  thofe  lands,  while  the  fame  lie  uninclofed,  intercommon 
throughout  all  the  uninclofed  parts  of  the  faid  fields ;  he  then  fets 
out  a  cuftom  for  the  owners  when  they  pleafe  to  inclofe  their  re« 
fpe£live  lands,  or  any  part  thereof,  from  the  reft  of  the  field  \  \ 
and  that  from  the  time  of  fuch  inclofures  the  owners  held  the 
lands  fo  inclofed  free  from  common  of  any  other  perfon,  and  that 
in  fuch  cafe  the  perfon  fo  inclofing  has  freed  and  difcharged  the 
reft  of  the  uninclofed  lands  in  the  faid  fields  from  all  manner  of 
common,  in  refpefl  of  fuch  lands  fo  by  him  inclofed  \  that  he, 
defendant,  was  feifed  of  the  place  in  which,  \^c.  lying  in  and 
being  parcel  of  Eajl-jidd^  and  uninclofed  from  the  reft,  in  rcfpeft 
of  which  he  had  rieht  of  common  rhroughout  the  uninclofed  parts 
of  the  field ;  that  he  inclofed  the  place  in  which,  \^c,  by  force  of 
the  cuftom  whereby  all  common  of  pafture  of  every  perfon  in 
right  of  any  land  lyinj;  in  Eajl-Jidd^  in  the  faid  place  in  which,  isfc. 
and  all  right  of  common  of  pafture  of  him  the  defendant 
in  the  uninclofed  lands  in  the  faid  fields  in  right  of  the  faid  place, 
ih  which,  l^c.  from  thence  wholly  ceafed,  and  that  the  defendant 
ought  CO  have  had  and  held  the  faid  place,  in  which,  (s'r.  freed 
from  any  common  of  pafture,  and  that  after  the  inclofure  plain- 
tiflTs  cattle  were  wrongfully  doing  damage.  The  plaintiff  traverfed 
the  cuftom  to  inclofe,  upon  which  traverfe  the  iflue  was  taken. 
At  the  trial  the  cuftom  to  inclofe  was  proved,  but  there  was  fome 
difierence  in  the  evidence  refpe£ting  the  common ;  fome  of  the 
.witi\e(ics  faid,  that  the  owners  of  the  uninclofed  lands  had  a  right 
^f  common  without  ftint^  but  that  the  perfon  who  inclofed  had 
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sot  afterwards  any  right  of  common  \  others  faid,  that  if  a  maa 
inclofed  all  his  land  he  loft  the  right  of  common  totally,  but  that 
if  he  left  any  fmall  part  uninclofed,  he  wus  entitled  to  put  any 
number  of  cattle  to  common,  without  (lint.  Whereupon  the  jury, 
)>j  the  direction  of  the  judge,  gave  a  verdifl  for  the  plaintiff.  But 
a  new  trial  was  afterwards  granted  \  and  the  court  faid,  i  ft.  That 
{he  parties  agree»  by  the  pleadings,  that  while  the  lands  in  thefe 
open  fields  are  uninclofed,  all  have  a  right  of  dommon  for  cattle 
levant  and  couchant.  2dly,  The  cuftom  to  inclofe,  and  that  the 
land  as  foon  as,  and  while  inclofed,  is  free  from  common,  is  fully 
proved.  The  third  matter  is  a  confequence  in  law,  and  wanted  no 
proof,  viz..  that  as  foon  as  any  perfon  has  inclofed,  he  has  ex* 
eluded  himfelf  from  any  right  of  common  on  any  of  the  unin- 
clofed  lands,  and  any  judgment  given  upon  this  record  cannot  be 
a  bar  to  any  other  party  who  may  claim  common  in  thofe  fields 
without  levancy  and  couchai^cyf  How  v.  Strode^  Mich*  6  G.  7. 
2  mif.  269. 

s^?°^*j'  (K.  a)  Prefcription.     Pleadings. 

I.  |N  replevin  for  taking  cattle  at  0.  the  defendant  made  cog- 
^  nizance  as  bailiff  of  Lord  A.  whofe  foil  and  freehold  O. 
was,  and  juftified  taking  the  cattle  doing  damage  at  0.  The  plea 
in  bar  fet  forth,  that  long  before  and  at  the  time  when,  tsfc.  C« 
was  feifed  in  his  demefne  as  of  fee  of  and  in  a  certain  meffuage, 
f^c.  with  the  appurtenances  in  5.,  and  that  the  faid  C.  and  all 
thofe  whofe  eftate  he  then  had  and  now  has  of  and  in  the  faid 
mefluage,  is^c.  with  the  appurtenances,  have  had  and  ufed  and 
have  been  accuftomed  to  have  and  ufe,  and  of  right  ought,  &r. 
for  themfelves,  their  farmers,  is'c.  occupiers  of  the  faid  melTuage, 
i^c.  with  the  appurtenances  for  the  time  being,  common  of  paf- 
ture  on  O.  for  commonable  cattle,  isfc.  The  replication  traverfed 
the  right  as  ftated  in  the  plea  in  bar,  and  on  the  trial  the  plaintiff 
had  a  verdifi.  It  was  moved  in  arreft  of  judgment,  becaufe  the 
plea  in  bar  did  not  ftate  that  C  and  thofe  whofe  eftate,  (s^c.  had 
been  immemorially  entitled  to  the  right  of  common.  Sed  perair. 
—Though  this  is  not  accurately  ftated,  yet  at  any  rate  it  is  fuf- 
iipient  after  verdift;  for  unlefs  a  prefcriptive  right  had  been 
proved,  the  plaintiff  could  not  have  obtained  a  vrrdift.  Ciarle  v. 
King  andotberSi  Eajl,  22  G.  3.  3  Term  Rep.  B.  R.  147. 

2.  Trefpafs  for  breaking  and  entering  the  plaintiff's  clofc  called 
S.  Common^  otherwife  S.  Delves^  and  digging  ftones  therein,  tsTr. 
and  carrying  them  away.  Plea,  that  there  arc  certain  waftes  or 
commons  lying  opeti  to  one  another,  called  S.  Common^  otherwife 
S.  Delves,  being  the  clofe  in  which,  (sfc.^  the  other  called  S.  Green  i 
that  one  of  the  defendants  was  feifed  in  kc  of  certain  tenements^ 
in  right  of  which  he  prefcribed  for  the  liberty  of  digging  ftones 
/  in,  upon,  and  throughout  the  faid  clofes  called  S.  Common^  other- 
)ivife  S.  Delves,  and  S.  Green,  for  repairs,  to'r.  and  that  he,  (his, te- 
nements wanting  repairs,)  in  his  own  right|  and  the  other  de^^ 
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fendant  as  his  fervant,  entered,  ^c,  for  that  purpofe.  Replica* 
tion  travcrfing  the  prcfcription  in  S.  Common^  otherwife  S.  Drives ^ 
dropping  5.  Green.  Rejoinder  tendering  iflue  on  the  prcfcriptioni 
both  in  S.  Common  and  S.  Green* — To  this  there  was  a  fpcclul  de- 
murrer, becaufe  the  defendants  in  their  rejoinder  did  not  tender 
an  iflue  on  the  fa£t  traverfed  by  the  replication»  and  becaufe  the 
iflue  tendered  in  the  rejoinder  is  too  large,  comprehending  not 
only  the  {2l€L  of  the  prcfcription  traverfed  by  the  replication,  but 
alfo  a  matter  of  fa£t  not  alleged  or  traverfed  by  the  replication, 
namely,  a  prcfcription  to  dig  for  (tones  in  S.  Green;  and  becaufe 
the  laft  prcfcription  fo  attempted  to  be  put  in  iflue  is  wholly  im- 
material and  irrelevant  in  this  a£tion,  tsfc.  But  the  court  were 
clearly  of  opinion  with  the  defendants,  for  no  injury  is  don^  to 
the  plaintiff'  by  this  mode  of  pleading  \  iox  the  defendant  having 
prefcribed  for  the  whole,  mud  prove  the  whole  prefcription, 
otherwife  he  mud  fail  at  the  trial :  whereas  great  injudice  might 
be  done  to  the  defendant  if  he  were  not  permitted  to  plead  this 
prefcription  of  the  whole  :  for  if  he  were  not,  he  would  not  be 
permitted  to  give  evidence  of  afts  of  ownerfliip  over  S.  Green^ 
when  perhaps  his  own  convenience  might  have  led  him  to  exer- 
cife  more  frequent  adls  of  ownerfhip  over  that  part  of  the  com- 
mon than  over  the  othtr  part  at  a  greater  dldance  from  his  own 
home.  If  the  defendants  t'itle  were  derived  under  a  grant  which 
extended  over  both  commons,  they  might  undoubtedly  have  fet 
forth  in  their  plea  the  whole  of  their  grant ;  then  they  may  alfo 
plead  their  prefcriptive  title,  fince  every  prcfcription  prefuppofes  a 
grant.  All  prefcriptions  are  in  their  nature  entire ;  and  when 
they  are  pleaded  the  adverfe  party  cannot  deny  a  part  only,  but 
mud  cither  demur  or  travcrfe  the  whole.  Moorewood  v.  Wood  and 
another^  Hi/.  3 1  G.  3.  4  Term  Rep^  B,  R.  1 5 7. 

3.  Replevin  for  taking  20  (heepin  a  certain  place  called  TJndley 
Common,  Avowry,  that  defendant  and  M.  his  wife,  in  right  of 
the  faid  M»  were  feifed  of  certain  premifes,  in  right  of  which  , 
defendant  was  entitled  to  common  of  padure  in  locus  in  quo  for  all 
commonable  cattle  (except  flieep)  levant  and  couchant  in  and  upon 
the  faid  premifts,  wicli  the  appurtenances;  and  becaufe  the  cattle 
were  wrongfully  in  hrus  damage-feafant,  defendant  avows  the 
taking,  is^c,  plea  in  bar  prefcribes  in  right  of  a  ctrtain  mefluage 
and  divers  lands  for  common  of  padure  in  Undley  Contmon^  in 
which,  i5V  for  20  fliec  p  levant  and  couchant,  and  in  and  upon  the 
faid  mefluage  avxA  lands  every  year,  at  all  times  of  the  year  at 
plcafure  as  belonging  to  the  fntd  melluage  and  lands  ;  and  fays 
that  the  faid  (lieep  were  ufing  the  faid  common  of  paUure,  Re- 
plication traverfes  the  prefcription.  At  the  trial  a  verdi^  was 
found  for  the  plaintiff,  the  evidence  being,  that  he  had  a  right  to 
common  of  padure  at  all  times  of  the  year  on  Undlej  Common  : 
but  that  the  tenant  of  a  certain  farm  called  U,  //•  larm^  had  a 
right  to  have  the  (heep  folded  on  the  lands  of  that  farm  when 
they  fed  on  Undley  Common.  It  was  alfo  proved  by  an  old  occu- 
pier of  the  farm,  that  he  had  received  a  compenfation  from  a 
pcrfun  who  had  turned  fticep  on  the  common  for  noi  folding  them 
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oil  the  fkrm.  tt  Wa^  afterwards  moved  (io  let  aCde  tlie  verdid, 
()n  the  gound  that  the  prcfcription  ii^as  not  proved  as  hid;  being 
qualified  with  the  right  of  the  occupier  of  U.  H.  Farm,  to  have 
flieep  folded  on  his  lands.  The  court  at  firft  feemed  to  doubt 
whether  the  prefcription,  dating  the  right  of  common  for  the 
ibeep  at  all  times  of  the  year,  at  the  will  and  pleafure  of  the 
plaintiff,  did  not  give  him  a  right  to  continue  the  (heep  on  Ae 
common  all  night ;  and  if  fo»  it  was  repugnant  to  the  evidence, 
which  proved  that  they  were  to  be  folded  at  night  on  27.  H.  Farm. 
But  upon  confideration  they  held,  that  the  words  (at  all  times) 
were  to  be  underftood  according  to  the  fubje£l-matter,  and  the 
iifual  courfe  of  feeding. (beep,  which  feldom,  if  ever,  remained 
during  the  night  on  the  common  on  which  they  were  turned  out 
to  pafture,  but  were  driven  to  a  fold.  The  words  (all  times)  miift 
be  taken  to  mean  all  ufual  times.  That  the  folding  the  flieep  on 
tf*  H.  Farm  was  not  part  of  the  entire  prcfcription  for  common 
,  of  pafture  on  UndUy  Common^  but  a  condition,  or  rather  confider«i 
ation  fubfequent  to  the  enjoyment  of  the  right  i  and  therefore  not 
HeccfTary  to  be  ftated,  which  it  would  have  been,  had  it  been  pre« 
cedent.    Brook  v.  /^//r/,  Mich,  34  6. 3.  2  /f.  Blackft.  224. 

For  more  of  Common  in  general,  fee  ^Btom  (N.  b),  ^Jjke  (D), 
CopyMd,  Inhabitants  (B),  Levant  (5*  Couchant,  Nufance,  Prim 
Jit  AfpTinder^  add  other  proper  titles. 
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svuwaj.  ^A)  His  Intereft  in  the  Land,  and  what  Things  he 

he  may  do. 

!•  'T^RESPASS  for  taking  and  difperfing  a  load  of  fern.  The 
^  defendant  pleaded,  that  he  occupied  land  in  A.  the  te- 
nants whereof  had  right  of  common  in  the  locus  in  quo,  and  that 
the  plaintiCF  wrongfully  came  and  cut  fern;  whereupon  the  de-* 
fendant  fcattered  it  prout  ei  bene  licuit.  On  demurrer,  judgment 
for  plaintiff;  for  commoner,  if  injured,  may  have  his  aQioni 
but  the  plaintiff,  by  cutting  rhe  fern,  had  converted  it  to  his  own 
iife.     Woodfon  v.  Nevjton^  in  A  R.  2  Sir,  "JTJ, 

2.  Where  the  right  of  common  is,  if  the  lord  ere£ls  a  confey- 
burrow  on  the  wafte,  the  commoner  cannot  either  chafe,  kill,  or 
dcftroy  the  conies  :  much  lefs  can  he  dellroy  the  burrows,  or  dig 
the  lord's  pit  for  that  purpofe  5  but  he  muft  feek  for  a  remedy  by 
;tdion.     Cooper  y,  Marjbal,  1  Burr.  259.    Sec  alfo  2  Wilf.  $2. 
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3.  So  alfo,  a  commoner  eamie^  jaftify  cMtmg  down  trees  plant- 
^  hj  rhe  ford  on  the  wade,  akhoogh  there  be  not  a  fuficiencf 
of  common  left ;  bitt  his  remedy  ts  fay  aAion  on  the  €afe>  or  by  . 
sf(Bze.     Sadgrove  r.  Kirhy^  6  Term  Rep.  B.  R,  483. 

4«  But  it  ^  lord  of  a  manor  make  a  hedge  roimd  the  €en>* 
mon,  or  do  anr  other  aA  that  entirely  ^xehides  the  commonet 
from  exerciiing  bia  right,  the  latter  may  do  whatever  is  necefiary 
to  let  himfelf  into  the  common.  But  if  the  commoner  can  get 
into  the  common,  and  enjoy  k  to  a  certain  extent,  and  his  right 
be  merely  abtidged  by  the  act  of  the  lord  ;  in  that  cafe  his  remedy 
is  by  a£non  on  the  cafe,  or  by  af&ze.  PerhorAKenyon^  C.  J* 
6  Term  Rep.  B.  R.  486.  S.  P.  in  Cc^per  t.  Marfbol^  f  Burt.  259^ 

(B)  Adlions  [a)  by  and  againft  Conimoners.  C  A  3 

1.  ^O  an  adion  of  trefpafs  brought  by  the  lord  againft  a  com-  ||^^^^ 
'>    moner  for  fpoiling  and  deftroying  his  peat,  and  filling  up  a^Smol^ 
the  holes  out  of  which  it  was  dug,  the  ^fendant  pleaded  a  jufti-  ^^^^  (i)- 
fication  under  a  tight  of  common  in  and  through  the  faid  waite 
appendant  to  his  houfe,  life,  and  that  the  plaintiff  had  dug  this 
peat  in  feme  parts  of  the  common,  and  laid  it  up  in  other  parts  of 
it,  whereby  he,  the  defendant,  was  hindered  from  enjoying  right 
of  common  tarn  ampU  modo^  &c.  and  therefore  he  juftifies  the 
breaking  and  removing  of  the  faid  heaps,  and  filling  up  the  holes, 
doing  as  little  damage,  l^e.    The  lord  replied,  that  the  defend- 
ant did  the  trefpaffes  ie  injuria  fua  propria  ahfque  tali  caufd  ;  ixpon 
which  iffue  was  joined,  and  the  queftion  was,  Whether  the  plain- 
titf  could  upon  this  iffue  give  in  evidence  that  there  was  a  fuffi- 
cieacy  of  common  left  ?   And  it  was  refolved  that  he  could  not* 
Dayroi/eif  Efquire^  v.  Howard^  Eaji.  3  G.  3.  Burr.  1 3  85. 

2.  In  replevin  for  diftraining  fheep  upon  a  wafte,  the  defendant  S.  C. 
avowed  as  being  entitled  to  a  right  of  common  in  refpe£l  of  ^'l^^'^** 
10  acres  of  land  in  his  poffeffion,  for  two  (heep  for  every  acre  of  Maiufidd 
tfaefe  10,  and  becaufe  the  plaintiff*s  (heep  were  doing  damage  to  in  giving 
that  right  the  defendant  dittrained  them.  ^  The  plaintiff  pleaded  {hlffif 
feverai  pleas  in  bar,  in  one  of  which  he  derives  a  right  of  common  HaU  v. 
to  himfelf  as  tenant  of  8  acres  of  land,  with  the  like  limitation,  Harding 
diat  is,  for  two  (heep  ior  every  acre ;  and  being  poffeffed  of  thofe  \l^^  cafe 
8  acres,  he  put  16  (heep  on  the  common,  where  they  continued  of  Dixon 
until  the  defendant  wrongfully,  \s^c.    To  this  the  defendant,  !' ft?°*\|^ 
after  admitting  plaintiff's  right  of  common,  replied,  that  at  the  ,2t.  c.  pi." 
time  of  the  diftrefs  the  plaintiff  had  16  (heep  upon  the  common  3.  marg.) 
befides  thofe  which  the  defendant  diftrained ;  that  he  left  the  firft  ^'V'^** " »« 
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mentioned  16  to  ufe  the  common,  and  only  diftrained  the  fuper-  ,238.  and 
numcrarj  16,  with  which  the  plaintiff  had  overcharged  the  com-  Freem.tyj. 
mon  of  his  own  wroner,  and  which  were  doine  damage,  fo  that  T"  "?"* 
the  defendant  could  not  enjoy  his  common  torn  atnplo  moao,  &c.  bothftdet. 
"The  plaintiff  demurred,  and  the  cafe -was  very  fully  argued,  after  The  right 
which  the  plaintiff  had  judgment.  It  was  faid  by  Lord  Man/'  ?|[^""^ 
Jlfldy  C.J.  that  the  right  of  diftraining  feemed  to  turn  upon  this,  wat  forui 
that  wherever  there  is  af  colour  of  right  for  putting  in  the  cattle  a  cattle,  le- 
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cottchaii»9  commoner  cannot  diftrain,  bccaufe  it  would  be  judging  for  him* 
dft^^  •  and  ^^^^  '^  *  qucftion  that  depends  upon  a  more  competent  inquiry  : 
the  queftion  ^ut  whcre  cattle  are  put  upon  the  common  without  any  colour  or 
«at,  Whe-  pretence  of  right,  the  commoner  may  diltrain  them,  and  therefore 
^mmraer  ^^  "^^  diftrain  the  cattle  of  a  ftrangen  But  here  the  plaintiff 
caadif.  had  a  colour  for  putting  in  his  cattle,  though  in  fzQ.  he  might  ex* 
*'*•"  ^'^  cecd  the  due  number.  He  might  put  them  in  under  the  idea  or  pre- 
l^^  tence  of  having  more  acres  of  land  than  he  really  had.  And  though 
commoocr  in  the  pleadings  he  has  ftated  his  number  of  acres  to  be  only 
lor  over-  eight,  yet  the  qucftion  as  to  the  right  of  diftraining  depends  on 
TbStwu a  ^^^  nature  of  the  common,  and  not  on  the  particular  fa£ls.  In 
lolc  to  ihew  cafes  where  a  writ  of  admeafurement  lies  between  commoners, 
^%A^^  one  cannot  diftrain  the  other  ;  he  cannot  for  his  own  benefit  ad^ 
ant  ihraM  ^^^^ure  the  right  of  the  other.  Hall  y.  Harding  and  athers^  Eaft, 
not  be  tr.      9  G.  3*  Burr,  2426. 

itAed  upon  the  objeflion  chat  the  commooer  could  not  diftrain  a  fellow>coranioner*a  cattle.  But 
Fieeman**  report  of  the  cafe  wai  c'ted  for  the  defoidanty  becaufe  ic  ii  there  (aid  to  be  agreed,  that 
»btre  a  commoner  it  entitled  to  common  for  a  certain  number  of  cattle  (a«  for  10  or  any  other  cenain 
Bnmber),  there,  if  he  furcharged,  another  commoner  might  diftrain.  It  it  unneceftary,  faid  his  Lord- 
ftipy  to  give  any  opinion  as  to  the  commoner*!  right  of  diftraining  where  the  oomber  it  abfolutely  cer- 
tain, that  it,  where  the  other  commoner't  claim  it  for  xo»  lo,  or  30,  without  aojr  relation  to  the  quantity 
•f  land  I  for  in  the  prefent  cafe  the  prefcripcion  is  for  two  Ibeep  for  every  mere  of  land,  and  therefore 
the  whole  number  is  not  abfolately  ceruin  in  itfelf,  bat  depends  upon  the  number  of  acres  which  the 
commoner  it  poflefled  of.  And  there  it  thit  eOentiai  diftinaion  between  the  two  cafes,  ihat  in  the 
former  the  ovc> charge  is  clear  and  felf-evideot  (for  ic  requires  no  judgment  or  proof  to  decide  whether 
SO  are  more  than  10) ;  and  in  fuch  a  right^of  common  there  would  be  no  colour  o(  right  for  the  over- 
plus number  ;  but  in  the  latter  cafe,  where'the  number  of  cattle  to  be  paftured  depends  on  the  number 
of  acres  which  the  commoner  ispoffeflcd  of,  ic  requires  a  medium  to  determine  the  proper  proportion  or 
number  of  caitk,  that  is,  an  admeifureroent  of  the  conuDoncr*s  land  ;  and  when  the  qucftion  depends 
upon  a  collateral  fnd,  or  upon  a  matter  of  judgmeoti  the  party  ioUrefted  can  never  he  a  competent 
judge  in  his  own  caufe.     fVr  Burr.  a430,  i .  ' 

It  was  faid  by  Bathurft,  J.  and  not  denied  by  the  reft  of  the  court,  that  if  a  man  who  hai  a  right  of 
common  upon  the  l«Kd*a  wade  for  cattle  levant  and  couchant  upoi>his  land,  furcharge  the  common,  the 
lord  cannot  for  that  caufe  diftrain  y  for  the  lord  cannot  judge  thereof.  And  it  was  faid  by  Blackftane,  J. 
that  where  a  man  turns  in  his  cattle  under  fome  colour  of  right  of  common  the  lord  cannot  diftrain  j 
hut  if  it  Appears  he  has  no  right  at  all,  he  may  diftrain.     Anon.  Trio.  10  G.  3.  3  Wilf.  126. 

^'^'  3.  In  an  afiion  on  the  cafe,  the  plaintiff  ftated  in  his  declara- 

The  (te-^*  tlon,  that  he  was  pofleffed  of  a  certain  mcfluage  and  lands,  in  right 
fendantio  of  which  he  was  entitled  to  common  of  pafture  on  a  certain 
*^-'k'k  wafte  for  all  his  commonable  flieep  levant  and  couchant  upon  his 
plladed  his  ^^*^  niefluagc  and  lands,  and  that  defendant  wrongfully  eat  up 
right  of  and  depaftured  the  grafs  on  the  faid  wafte  with  divers,  to  wit, 
common  to  ^oo  (hcep  and  200  lambs,  whereby  the  plaintiff  could  not  enjoy 
certin*  ^"^  common  of  pafture  in  fo  ample  a  manner  as  he  ought.  Upon 
nanab  r,and  the  general  ifTue  pleaded,  the  caufe  went  to  trial,  when  the  plain- 
fuch  plea  fiff  proved  his  right  of  common,  and  fliewed  that  the  defendant 
bMn  gojd  :  ^•^^  ?^^*^  *  Commoner,  and  had  furcharged  the  common  by  putting 
then  the  on  more  than  his  ftinf,  whereupon  the  defendant  called  no  wit- 
P'*'""f.  nefTes,  but  objefted,  that  the  plaiutiflF  could  not  recover  under 
hate  ^dcn!fd  ^^^^  general  form  of  declaring,  but  ought  to  have  fet  forth  tJic 
the  defend,  defendant's  particular  right  of  common,  and  (hewn  how  he  had 
ant*t  right     exceeded  that  richt,  and  that  this  was  the  diftin£lion  in  declaring 

cf  c 'minon  •n./i.  •  'l-  C        ^  '     n.  rryxT 

abCoiuteiy,  againlt  a  Itranger,  and  as  m  this  cale  agamft  a  commoner.  Ine 
or  cak«n  u  Gourt,  after  two  arguments,  ordered  the  cafe  to  ftand  over  for  judg- 
^y  f'^^^J^^  mcnt  until  another  term,  and  then  determined  in  favour  of  the 
Kf-le.  »!**•:    I  luiiitiiT."    Thf v  thought  the  defendant  might  havegiv^n  his  whole 
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right  In  evidence  upon  the  general  ifTue;  that  it  was  not  at  all  tbeaefeod. 
material  one  way  or  other  ;  that  the  whole  of  the  cafe  arofe  out  *?^  ^^  '*''- 
of  the  plaintiff's  own  evidence  ^  it  appeared  he  had  a  good  caufe  puron  200 
of  a£iionj  and  was  injured  ;  and  that  upon  the  whole  the  declar-  Acep  when 
ation  was  right-  Athw/Qn  Y.TeafdaU,  Eajf.  1 2  G.  3..  3  fFil/,2j3.       r^^^J* 

on  100  ;thif  repiicatian  would  not  have  been  a  departure,  but  would  have  fortified  the  declaration  ;  for  ths 
plaindtf* cannot  divine  what  evidence  the  defendant  will  will  fet  up.  Per  De  Grey,  C.  J.  3  Wilf.  290-1. 

It  feeoDS  that  in  an  aflion  againft  the  lord  tt  ia  necefTary  to  ibew  a  parctcnlar  furchirg?.  VkU  2  Mod.  6. 
and  in  Lucw.  107.  it  was  (o  he!4  /  r  cur,  but  tlut^was  not  the  point  there  in  judgmeot  \  Co  it  it  not  a 
judicial  determination,  3  Wilf.  190. 

it  feems  dear  that  when  an  a£^ion  on  the  cafe  it  brought  againft  the  owner  of  the  foil,  for  obftru£lin^ 
a  commoner  in  the  enjoyment  of  his  common^  the  particular  injury  done  muft  be  Aewn  in  the  declara- 
tion.    ih» 

A  commoner  cannot  dtftrain  the  fupemumerary  cattle  of 'a  commoner  before  admeafurement ;  bat  be 
may  aAer  %  and  be  may  always  diflrain  the  cattle  of  a  ftranger.  Ptr  Btackft.  J.,  faid  to  have  been  m 
B.  R.  whilft  he  fat  in  that  court,  3  Wilf.  28 7^  probably  the  cafe  of  Hall  ▼.  Hardiogy  mfra^fl.  %.  VvS» 
Hem*a  Pleader, 64.  117.  1x5.  207.  2t6.  flaft.  £ntrieS|  6s6.  539*  [a),  Co.  £nt.  9.  Thomp.  £nc  31S. 
Lutw.  123^. 

4.  The  plaintiff  in  his  declaration  ftated,  that  he  was  poffeflcd  ^-  c.  Ben 
and  was  the  occupier  of  a  certain  mefTuage  and  ten  acres  of  land  ri^}^^ 
in  Zr.  and  by  reafon  thereof  was  entitled  to  common  of  pallure  on  926. 
£•' common  for  all  his  commonable  cattle  levant  and  couchant  upon 
his  faid  mefluage  and  lands  every  year,  at  ail  times  of  the  year,  as 
belonging  and  appertaining  to  his  faid  mefluage  and  lands.     He 
then  ftated  a  cuftom,  that  every  occupier  of  lands  and  tenements 
in  L.,  entitled  to  common  of  pafture  in  L.  common^  hath  been 
ufed  to  cut  down  rufiies  growing  on  the  faid  common  every  year 
during  the  fummer  quarter,  and  to  place  them  on  the  common  to 
dry,  and  to  carry  away  the  fame,  when  dried,  for  litter  for  the 
cattle  fo  levant  and  couchant  as  aforefaid  of  fuch  occupiers  of  lands 
and  tenements  entitled  as  aforefaid  ;  and  then  dated  that  the  de* 
fendant  wrongfully  fpoiled,  mowed,  and  cut  down  ten  acres  of 
the  grafs  and  ruihes  growing  on  the  faid  common,  and  carried 
the  fame  away,  whereoy  the  plaintiff  could  not  for  a  long  time 
enjoy  his  common  of  pafture  and  right  of  cutting  and  carrying 
away  rufhes  tarn  amplo  modoy  &c.     After  verdi£l  for  the  plaintifl^ 
the  defendant  moved  in  arreft  of  judgment,  and  tobk  feveral  ex- 
ceptions to  the  declaration ;  ift,  that  a  cuftom  to  take  a  profit  ia 
the  foil  of  another  is  bad,  and  for  this  cited  GatewarcPs  cafe^ 
6  Rip.  jp.  j.     But  on  the  other  fide  was  cited  ^Lev.  160.  Lynng 
Regis  V.  Taylor^  and  I  R/)IL  Ah\  560.  pi,  12.;  and  the  court  over« 
ruled  this  objef^ion. — The  fecond  objedion  taken  was, that  the  title 
to  the  common  is  ill  fet  out  in  the  declaration ;  fot  it  only  alleges 
that  the  plaintifi^  was  pofTcffed  of  a  mefluage  and  lands,  and  by 
reafon  thereof  was  entitled  to  common,  ^c. ;  to  which  it  was 
anfwered,  that  this  is  an  aflion  for  a  tort  agamft  a  ftranger,  a 
mere  wrong-doer,  and  it  is  fufficient  for  the  plaintiff  to  allege  that 
he  is  pofTefled,  CsTr.     And  of  that  opinion  was  the  whole  court.— 
A  third  obje£lion  was,  that  it  appeared  by  the  declaration,  that  the 
plaintiff  claimed  the  right  to  cut  and  take  the  rufhes  on  the  wafte 
for  litter  for  his  cattle  as  a  right  appendant  to  his  right  of  com- 
mon, which  cannot  be  in  their  nature  and  quality ;  for  a  thing 
incorporeal  cannot  be  appendant  to  a  thuig  incorporeal,  and  both 
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thefe  are  tncorportal  riphts ;  and  4  Rep»  '^6.  h.  was  cited.    To 
vliich  it  was  anrweved,  tnat  the  right  to  cut  and  take  ru(hes,  &V. 
is  not  claimed  or  alleged  to  be  appurtenant  to  the  right  of  com- 
mon, but  t»  be  a  part  of  or  as  a  circumftance  of  the  right  of  com* 
mon,  and  it  is  a  reafonable  and  ufeful  part  thereof.     And  of  that 
opinion  was  the  whole  court. — A  fourth  objection  was,  to  duplicity^ 
the  count  confiding  of  two  diftinA  and  feveral  rights^  viz.  a 
right  of  common,  which  does  not  lie  mprettdre^  and  a  right  to  cut 
and  take  away  ruflies,  which  lies  wholly  in  prendre^  and  fo  the  two 
cannot  be  joined  \  to  which  a  like  anfwer  was  given,  and  allowed 
to  be  good  per  cur.  as  to  the  third  obje£iton ;  and  fo  judgment  was 
given  for  the  plaintiff*.     Beau  v.  Bloom,  Micb.  14  G.  3.  Wll/l  456. 
j;.  The  plaintiff  declared  on  his  pofleffion  of  a  mefluage  anil 
lands  in  B*  for  which  he  was  entitled  to  common  of  pafture  on 
B.  Heath,  for  his  (heep  levant  and  couchant,  but  that  the  defendant, 
on  the  1  ft  January  1774  and  afterwards,  wrongfully  turned  3000 
ihcep  thereoUf  whereby  the  plaintiff'could  not  enjoy  tarn  amph  modo, 
&c.    There  was  a  feconil  count,  in  which  the  plaintiff  prefcribed  * 
for  his  faid  right  of  conmion ;  and  a  third  and  fourth,  in  which 
the  defendant  was  chai|[ed  with  furcharging  the  common  with 
more  fteep  than  he  ought  to  have  done.    On  not  guilty  pleaded, 
the  plaintiff  proved  at  the  trial  that  his  farm  confided  of  300  acres 
in  j8.;  that  B»  Heath  contained  aooo  acres,  of  which  50  lay  in 
the  pari(h  of  W.  and  die  reft  in  B.s  that  the  defendant's  farm 
confifted  of  32  acres  in  IT.i  that  the  plaintiff  and  thofe  whole 
cftate  he  bad,  ufed  to  turn  on  from  100  to  300  (heep  every  year  \ 
but  there  was  no  evidence  given  whether  he  turned  on  any  in 
17779  that  in  1777  the  defendant  turned  on  the  heath  above 
1000  iheepy  befides  lambs.    The  plaintiff  had  a  verdidy  fubjefl 
to  the  opinion  of  the  court  \  and  it  was  obje£ted  q\\  the  part  of 
the  defendant,  that  the  plaintiff  ought  not  to  maintain  his  a£iion 
for  an  injury,  becaufe  he  had  fuffered  no  damage,  as  it  did  not 
appear  that  he  turned  any  (heep  on  the  common  that  year.     But 
the  court  held,  that  the  plaintiiF,  both  in  his  declaration  and  evi- 
dence, had  ihewn  what  was  material  to  his  a£kion.   The  queftion 
is  merely  upon  the  nature  of  the  defendant's  aA,  and  the  great- 
nefs  or  fmalbefs  of  it,  not  on  the  plaintiff's  exercife  of  his  right. 
It  is  fufficient,  if  the  right  be  injured,  whether  it  be  exercifed  or 
not.     Wells  V.  JVatling,  Mich.  19G.3.  Blackfi.  1233. 

6.  A£lion,  on  the  cafe,  by  one  commoner  againft  another  for 
furcharging  the  common.  At  the  trial,  the  plaintiff  proved  the 
fa&  of  the  defendant's  having  furcharged ;  but  it  appearing  that 
the  plaintiff  alfo  had  furcharged  to  a  greater  amount  than  the  de- 
fendant, the  plaintiff  was  nonfuited.  He  afterwards  obtained  a 
rule,  calling  on  the  defendant  to  (hevV  caufe  why  the  nonfuit 
fhould  not  be  fet  afide,  and  a  new  trial  granted,  becaufe  one  tort 
could  not  be  fet  off  againft  another.  And  the  rule  was  after- 
wards made  abfolute,  for  the  plaintiff  had  proved  the  whole  of 
his  declaration  by  proving  bis  right  to  the  common,  and  that  the 
defendant  had  put  on  it  more  cattle  than  he  had  a  right  to  do ; 
and  whether  he  exceeded  his  right  or  not,  made  no  part  of  the 
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iflbc  which  the  jury  were  to  try.  The  liTue  was,  whether  thfe 
defendant  had  been  guilty  of  any  wrongi  and  whether  the  plains 
tifF  had  been  injured  by  it  in  the  fmaliefl  degree.  Hob/on  v.  Todd^ 
MicK  31  (7. 3*  4  Term  Rep.  B  R.*}i* 

7.  Replevin  for  taking  in  a  certain  placej  called  Holt-JUU^  one 
gelding  and  three  mares  of  the  plaintiff.  Cognizance,  that  locus 
was  an  open  common  field ;  that  A,  P.  was  feifed  in  fee  of  ten 
acres  of  land,  parcel  of  the  faid  field,  who  demifed  the  fane  to 
defendant  for  a  year,  and  fo  on  from  year  to  year,  and  acknow<- 
ledged  taking  the  cattle  damage  feafant.  There  were  four  pleas 
in  bar  9  the  three  firft  prefcribing  for  ^  right  of  commoi,  the 
fourth  dated,  that  in  Holufieid  the  lands  of  divers  perfons  lay  in- 
termixed, and  not  divided  from  one  another  by  any  fences ;  that 
R^  J.  was  feifcd  ia  fee  of  fifty  acres  of  land  in  the  faid  com- 
mon»  lying  open  and  difperfed,  and  that  from  time  imniemoriai 
the  mares  and  geldings  of  the  refpe£tive  owners  of  the  fntd  fifty 
acres  of  land,  and  their  tenatits  levant  and  couchant  theieon,  and 
depaftiiring  and  feeding  there  yearly,  (fpecifying  the  tines  of  the 
year  and  the  mode  of  commoning,-with  reference  to  the  carrying 
'  the  com  out  of  the  field,)  have  ufed  to  (Iray  and  efcape  out  of 
the  faid  50  acres  into  all  the  other  parts  of  the  faid  fields 
whereof,  td^r.,  and  to  kitetcommon  there;  and  that  the 
mares  and  geldings  of  the  refpe^live  owners  of  al  the  other 
J>art8  of  the  faid  field  have,  in  like  manner,  ufed  u  ftray  and 
cfcape  into  the  faid  fifty  acres  of  land,  and  to  interconmon  there; 
which  faid  ftrayings,  efcapings,  and  intercommonin{s  have  been 
called  and  known  by  the  name  of  Shack.  It  then  listed  a  demife 
of  the  laid  fifty  acres  from  R.  J.  to  the  plaintiff,  andthat  the  com 
being  off  the  ground,  the  cattle  in  the  declaration  nentioned  be- 
ing eommonable  cattle,  levant  and  couchant  upon  the  faid  fifty 
acres,  and  feeding  and  depafturing  there,  ftrayed  ant  efcaped  into 
the  bcusf  the  fame  lying  open  and  uninclofed,  aid  continued 
there  until  the  defendant  de  injuria  fua^  &c.  Repl2?ation  proteO- 
ing  againft  the  intercommoning  dated,  that  before  md  at  the  time 
of  the  making  of  the  articles  of  agreement  thereiiafter  mention* 
ed,  the  plaintiff  was  occupier  of  half-^ear  land  h  the  pari&i  of 
*//.,  and  that'before  the  laid  time  when,  iifc,  to  fit,  on,  JSV.,  fay 
certain  articles  vf  agreement  between  the  defendant  of  die  one 
:part,  and  the  plaintiff  and  divers  other  owners  ftid  occupiers  of 
-half-year  land  in  the  faid  parifii,  reciting  {inir  -al.)  that  die 
defendant  was  entitled  (for  a  certain  term  cf  yeifs)  to,  and  bad  a 
right  to- feed  and  depafture  his  flock  of  (heep  i^*  over,  and  upon 
the  eommbn' heaths  and  wade  grounds  in^tlvepaHh  at 'all' times  of 
the  year,  and  in,  ovet,  and' upon  die  pMnmol  fields  and  hall- 
ryear  kinds  from  fnch  a  tlaoe  tofuoh  a  thne  in  Irevy  year,  except 
uMien  the  fame  were  foWn  with-wlieat^^r  rye  ;/«Ad  «Ifo  rectthigt 
that  the  oecupiers  of  half  •year  lands  •  had  *a  ight  to  feed  thefar 
•great  cattle  at  large  in,  over,  and  upon  the  fid  common  heaths 
-and  wade  grounds,  and  alfo  in,  over,  atfd  upoi  the*  (aid  common 
•£cKl6  ahd  half ^yeaxL  lands  (except  as  aforefaicl),  during  the«faki 
time  in  every  year  tbat  the  fame  were  fubjecl  ti  bef6d4>y  the  faid 
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foci  of  flieep ;  it  was  agreed  between  the  faid  parties  tliat,  for 
the  eonfiderations  therein  mentioned,  all  the  faid  half-year  lands 
fliould  yearly,  and  at  all  times  of  the  year  during  the  faid  term 
be  exempted,    freed,   and  difcharged  from  being  fed  and   de- 
paftured,  not  only  by  the  faid  flicep  of  the  defendant,  but  alfo  by 
or  with  the  great  cattle  going  promifcuoufly  at  large,  and  that 
the  kalf. year  land  fhould,  during  the  faid  term,  in  all  rtfpe£ts  be 
coniidered  and  ufcd  as  whole  year  land,  and  be  feparately  fed 
and  (!epafl:ured  by  the  flieep  and  great  cattle  of  the  refpeAive  oc- 
cupiers thereof,  or  fuch  as  they  (bould  take  to  pafture  only.     A 
covenant  was  next  recited,  that  neither  of  the  faid  parties  (hould, 
nor  would,  during  the  faid  teriki,  turn  any  (heep  or  cattle  loofe, 
or  permit  them  to  go  at  large  on  the  faid  common  fields  or  half- 
year  lands,  but  feed  and  depafture  them  on  the  lands  in  their  re- 
fpeftive  occupations.    There  were  then  averments  that  the  de* 
fendant  had  not  fed  any  of  his  cattle  on  the  common  fields  or 
half-yeai  lands  in  the  parifh  except  his  own ;  that  the  term  was 
unexpired  j  that  H,  field  in  which,  {ffr.  and  whereof,  Isfc.  was 
a  common  field,  and  that  the  defendant's  land  was  half-year  land  ; 
and  that  u  the  faid  time  when,  &fr.  the  cattle  in  the  declaration 
mentioned  were  turned  loofe  and  going  at  large  on  the  faid  land 
of  the  W\C  defendant,  parcel  of  the  faid  common  field,  contrary 
to  the  faid  articles  of  agreement  and  the  faid  covenant.     To  this 
replication  there  was  a  general  demurrer;  but  after  argument  the 
defendant  had  judgment,  the  court  thinking  that  the  plaintift* 
having  agr<ed,  by  deed,  not  to  exercife  his  right  of  common  with 
regard  to  tie  avowant,  he  was  a  (tranger ;  that  the  deed  was  a 
releafe  or  eitinguifhment,  pro  tempore^  of  the  plaintiff's  right,  and 
tliat  it  miglt  have  been  pleaded  as  fuch ;  that  a  party  may  date 
a  A^eA^  and  leave  it  to  the  court  what  is  the  operation  of  it ;  if 
the  legal  opration  is  miftated  the  plea  is  bad,  but  if  the  deed  n 
only  ilated  vithout  its  legal  operation  it  is  good ;  the  agreement 
by  the  deed  vas,  .that  the  land  (hould  be  exempted.    JVhiteman  v. 
•Aiff^,   Mkh.jl  G,  3.   2  H.  Biackft.  4. 

B.  Trefpal  for  breaking  and  entering  plaintiff^'s  inclofure,  and 
breaking  dowi  gates,  polls,  tsfc»  Fle.a  that  locus  in  quo  was  part 
of  5.  common  and  within  and  part  of  the  manor  of  W,  \  that 
four  clofes  of  land,  called  F.^  are  within  and  part  of  the  fante 
manor;  that  ii  1789  the  lords  of  the  manor  granted  the  faid  four 
clofes  to  S.,  on  of  the  defendantsr  in  fee,  according  to  the  cuilom 
•of  the  manor,  and  that  the  tenants  of  that  cuAomary  tenement 
have,  iromemoiaJly,  claimed  to  have  common  of  pafture  on  the 
faid  common,  aid  alfo  the  liberty  and  privilege  of  digging  for, 
and  carrying  avay  fand^  loam,  and  gravel,  in  and  from  the  faid 
common  for  nceflary  repairs;  that  defendant  5.,  and  the  other 
defendants  as  hi:  fervants,  entered  into  locus^  being  parcel  on  the 
faid  common,  £r  the  purpofe  of  digging  for  and  carrying  away 
fand,  istc.  for  th  neceifary  repairs  of  the  faid  S.  and  alfo  put  in 
his  cattle  to  feed,  and  becaufe  the  locus  was  wrongfully  feparated 
and  divided  fron  the  refidue  of  the  faid  common  by  'the  faid 
.  gates^  poftsi  lie.  by  reafoo  whereof  S.  could  not  enjoy  his  com- 
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inon  and  right  tarn  amplo  twdo,  the  .defendants  broke  down,  CsV* 
There  were  other  Gmilar  pleas,  in  which  the  rights  were  claimed 
in  refpeft  of  other  tenements  belonging  to  fome  of  the  other  de- 
fendants ;  and  in  one  of  them  the  tenement  was  ftated  to  be'  a 
mefluage.  Replication  that  the  lords  of  the  manor,  in  17949 
conveyed  the  /ocui  to  the  plaintiff  in  fee,  to  the  intent  that  he 
might  inclofe  and  approve  the  fame ;  that  by  virtue  of  the  ftatute 
he  did  inclofe  and  approve,  leaving  in  the  reCdue  of  the  faid 
common  fui&ctent  common  of  pafture  and  fufficient  fand,  loam, 
and  gravel,  for  the  defendant,  and  all  others  having  right.  To 
this  replication  there  was  a  demurrer;  but  the  court  gave  judg- 
ment for  the  plaintiff,  on  account  of  the  defe£is  in  the  defend- 
ants  pleas,  in  each  of  which  it  was  ftated,  that  the  defendants 
entered,  fsfc,  for  the  purpofe  of  digging  for  and  carryine  away 
(and  for  the  neceflary  repairs  of  the^id  defendant.  They  thought 
that  no  queftion  could  be  made  about  any  of  the  pleas  but  that  in 
which  it  «was  ftated  that  the  tenement  was  a  mefluage.  And 
with  TtfpcGt  to  that,  they  faid  it  ought  to  have  been  exprefsly 
alleged,  that  the  houfe  was  in  want  of  repair }  that  the  defend- 
ants entered  for  the  purpofe  of  digging  for  and  carrying  away 
fand,  (5V.  for  the  neceflary  repairs  of  that  houfe  ;  and  that  they 
ufed  the  fand,  is^c.  for  that  purpofe,  in  order  that  the  plaintiff 
might  have  traverfed  thefe  fa&s.  Ptppin  v.  Shake/pear  andotbtrs^ 
Trin.  366.3.  6TirmRep.  B.R.'^4,^. 
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(I)  By  Devife.    By  what  Words.  [  C  ] 

^   '        ^  ^  5Vincrs9. 


See  Suppl  tit.  Devife  (D.  c),  poft.  ~  '^      * 

(K)  Condition  what ;  and  what  a  lamitation. 

See  SappL  tit.  Dtvife  (E.  c),  (N.  c),  poft. 

€ 

(O)  How  to  be  created  \and pleaded."]  C^A  J 

N  an  indenture  of  leafc  there  were  thefe  words :  '*  Provifo 
**  that  if  the  leflee  (hall  commit  wilful  wafte,  then  the  leafe  fhalL 
^  determbe  and  ceafe."  Upon  demurrer  to  a  declaration  in  cove- 
nant npon  thisy  the  queftion  was,  whether  thefe  words  <<  provifo/' 
&V.  fliould  be  cofiftnud  tQ  be  words  of  condition  or  covenant  ? 
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if  it  be  a  condition,  then  a  breach  of  covenant  is  impropetif 
affigned.  And  the  whole  court  were  of  opinion  that  it  was 
a  condition ;  for  though  a  provilo  may  amount  either  to  a  con- 
dition or  a  covenant,  yet  that  mud  be  when  thcf  intent  of  th^ 
parties  leads  to  fuch  a  conftrufiion  refpeftively ;  but  in  the 
principal  cafe  there  appeared  no  fuch  intention,  nor  any  nccef- 
fity  to  conflrue  it  a  covenant,  for  there  were  other  provifions 
in  the  leafe,  by  way  of  covenant,  for  the  benefit  of  the  leflbr. 
Birchallw.  Strut burfl,  in  Scacc.  Trin.  8  Geo.  I.    Bunb.  1 14, 

sv\xifxi^'  (T)  Condition   precedent.      What  fliall  be  faid   a 

Condition  precedent,  and  what  fubfequent.    [And 
PlcadingS\ 

t.  '^HE  plaintiiF  declares  upon  a  fpecial  agreement,  that  in 
'>    confideration  of  252/.  paid  to  the  defendant,  he  agreed  to 
transfer  6000A  Soutb^Sta  (lock  to  the  plaintiff,  his  executors^ 
adminiftrators,  or  afligns,  at  any  time  before  the  9th  of  Januarj 
1710,  within  three  days  after  the  fame  (hould  be  demanded  by 
note  in   writing,^  delivered  to  the  defendant,  or  left  for  him  ac 
Jits  houfe  in  Angel  Ccurtf  upon  payment  of  the  further  fum  of 
9000/.    Then   he  fets  forth,  that  he  appointed  one  J.  M.  to 
demand  the  (lock  and  pay  the  price  it  wa^  agreed  to  be  fold  at ; 
whoji^  on  the  25th  March  1720,  left  a  note  in  writing  at  the 
defendant's  houfe,  requiring  him   to  transfer  the  ftock  on  the 
^8th;  where,  he  fays,  he  attended  all  the  while  the  books  were 
^P^">  ^^^  ^^^  defendant  did  not  appear  to  transfer.    The  de- 
fendant pleads,  that  the  demand  waa  made  by  the  plaintiff  the 
aoth  January,  and  that  upon  the  2 1  (I  he  transferred  the  ftock 
according  to  the  agreemeutb     The  plaintiff  replies,  that  he  did 
not  transfer  the   ftock  on   the  2in.,  mode  et  forma^  as  he  haa 
pleaded;    and  the  defendant   demurs;  and  amongft   other  ex* 
ceptions  it. was  argued,  that  the  agreement  was,  that  upon  the 
_        ^     transferring  the  ftock  the  plaintiff  (hould  pay  9000/.  which  it  it 
,  *    be  not  a  condition  precedent,  yet  it  is  ac  ieaft  a  concurrent  aA, 
and  therefore  the  plaintiff  (hould  have  (hewn  that  he  had  the 
money  there  to   have  paid  upon  the  transfer;  but  all  \it  faya 
is,  that  y.  M*  attended  to  accept  the  ftock,  not  to  pay  for  it, 
though  his  authority  was  at  firft  >oth  to  demand  and  pay.     And 
per  Pratt,  C.  J. — The  payment  of  the  money  is  not  a  condition 
precedent,  but  a  concurrent  a£t ;  and  if  the  defendant  had  been 
-    •    -       there,  the  plaintiff  mu ft  have  laid  down,  his  money,  though  not 
fo  as  to  part  with  it  till  transfer.     Merrit  v.  Rane,  Trin.  7  G.  i. 

^ &r.  458.  / 

nJ.  Lord  2.  In  debt  for  a  penalty,  the  plaintiff  dfcchres  that  he  covt» 
thc'pitin.^*  nan  ted  to  transfer  to  the  defendant,  on  or  before  the  21ft 
tiftde.  September,  fo  much  ftock;  and  that  the  defendant,  in  confideratiom 
cU'tt,  that  pramijforum,  covenanted  to  accept  and  pay  *«  for  it ;"  and  then 
JJnuiUfli  ^y^^^$  that  he  was  at  the  books  the  :tift  September^  et paratus fititt 
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'tt  obtuth  ad  transferendum  to  the  plaintifF,  who  then  and  there  ^^  the  de- 
refufed  to  accept  or  pay.  On  demurrer  it  was  objcdcd,  that  "  for  JjJjfjI"J^J 
*'  it'*  made  it  a  condition  precedent,  and  therefore  to  entitle  him-  thtt  the 
felf  to  this  aftion  the  plaincifF  (hould  have  (hewn  an  a£iual  transfer  pt'intiflr 
of  the  ftock,  and  the  rather  here,  becaafe  the  covenant  was  not  Mymtotot 
to  pay  the  money  till  the  day  of  transfer,  which  brings  this  cafe  tender  of 
out  of  the  diflin£lion  laid  down  ni  Thorpe  v.  Thorpe^  SaiL  171.  »^^'-  ^f 
*'~'Sid  per  eur.    In  conjideratume  pramtffbrum  is  in  confideration  of  ^^^  ^^w" 
the  covenant  to  transfer,  and  not  of  an  a^ual  transferring,  for  which  befbre  the 
the  defendant  has  his  remedy;  or  if  it  were,  a  tender  and  re-  day  of  the 
fufal  would   amount   to  performance :   in   all    thefe  •  cafes   the  the^bookt 
great   queftion  is,   who   is  to  do  the  (irft  a6t  ?  but  when  the  transfer  to 
transfer  is  to  be  upon   payment,  there  is  no  colour  to  make  him  »<^/. 
the  transfer  a  condition  precedent.    Blackvjell  v.  Najb^  Mich,  ^^'i^ 

9  G.  1.   Str.  535.     '  coDfider- 

■tioa  wheieof  the  defendant  agreed,  that  he  would  on  or  before  the  ihutting  of  the  books  accept  the 
4bck»  and  woald  thea  pay  for  the  fame  :  ATerment^  that  the  plaintiflF  was  at  the  SoutboSta  Hvufi  the 
4«y  of  (hutting  of  the  books,  and  offered' to  transfer,  but  the  defendant  did  not  appear,  whereupon 
be  fold  out  the  ftock,  and  biings  his  adion  for  the  deficiency.  It  was  objc^ed  to  the  dedarationt 
that  the  plaintiff  had  fliewn  no  caufe  of  action  \  for  that  the  covenant  to  pay  waa  only  on  acceptance,  and 
.  hat  was  only  a  tender,  but  no  acceptance.  After  two  arguments,  Pratt,  C.  J.  delivered  the  opinbn  of 
the  court  in  favour  of  the  declaration  j  observing,  that  the  obje^ion  was,  that  the  plaintiff  ibould  have 
done  die  firft  aft  by  transferring  or  tendering  at  leaft,  ei(e  how  could  the  defendant  adtanc  accipere 
ttfitver*  phmdt  f  This  depends  upon  the  wording  of  the  indenture,  and  the  intent  of  the  parties.  It 
could  never  be  the  intention  to  make  the  payment  depend  upon  the  defendant's  own  acceptance.  Adtmie 
is  the  time  mentioned  for  the  transfer,  not  the  a£l  of  transferring;  and  ic  would  be  unreafonable  to  oblige 
the  plaintiff  to  part  with  the  ftock  firft,  fince  every  body  knows  that  was  not  the  nature  of  cbefe  agree* 
flMiits.  The  money  is  not  to  be  paid  as  the  confideration  of  a  traasier,  but  of  a  covenant  to  transfer  | 
•ad  the  true  confideration  in  this  cafe  is  the  remedy  v>»ich  t'e  defendant  has  upon  the  covenant  to  tranf- 
ler*  Thefe  are  mutual  eovenants,  and  therefore  though  there  is  no  tender  fufficientty  alledged,  yet 
the  deda'ation  is  welt  enough.  Wyvill  v.  Stapleton,  Mich,  1 1  G.  t.  Str.  614.  This  wu  a  decifion 
ia  the  court  of  B.  R.  in  error,  and  the  reporter  fays^  that  the  judgment  wu  aftcrwttda  reveribd  ia 
parliament,    yidiffi^  pl«7»  8,9,10.  ' 

3*  F.  being  the  furviving  partner  of  2V.  brought  an  aAion 
upon  the  following  note,  and  likewife  declared  on  an  indebHatut 
effumpfit:  <<  Received  and  borrowed  of  N.  and  Co.  4500/. 
**  which  I  promife  to  repay  with  intereft,  on  his  transferring  to 
<<  me  or  order  550/*  South^Sea  ftock."    The  tender  of  ftock  was  ^ 

proved  to  be  after  the  death  of  N.  And  Raymond^  C.  J.  was  of 
opinion,  that  it  being  tied  up  to  a  tender  by  N.  (who  had 
time  during  life,  if  not  haftened  by  requeft,)  no  tender  after  hig 
death  could  make  this  an  abfolute  debt  recoverable  upon  an 
indebitatus  ajfumpfit^  but  the  plaintiff  muft  go  upon  the  fpecial 
count.     Fowler  v.  Sir  Thomas  Samwell^  Mich.  12  G.  i.  S/r.  653. 

4.  The  plaintiff  declared,  that  in  confideration  of  730/.  lox. 
to  be  p;iid  by  the  defendant,  he  (the  plaintiff)  covenanted  on  or 
before  fuch  a  day  to  transfer  the  produce  of  634/.  7/.  6d.  in 
lottery  annuities  fubfcribed  by  the  plaintiff  j  and  that  the  de* 
fendant  covenanted  to  accept  and  pay;  and  the  plaintiff  fet 
forth  that  the  company  allowed  X73/«  1 6/.  ftock  upon  the  f aid 
annuities;  and  then  fet  forth  that  he  made  a  tender  thereof  to  the 
defendant  upon  the  day,  and  that  the  defendant  refufed  to  accept. 
•The  defendant  pleaded  that  there  was  no  tender,  to  which 
the  plaintiff  demurred;  and  upon  joinder  the  court  of  King's 
fica^b  gave  judgment  for  the  plaintiff^  for  they  faid  that  there 

N  %  were 
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were  mutual  C0Yenant$>  viz.  an  exprefs  covenant  from  the 
defendant  to  pay  the  plaintiff  730/.  lo/.  and  then  a  diftin£t 
covenant  from  the  plaintiff  to  transfer  the  produce  of  the 
annuities  to  the  defendant  i  and  the  covenants  therefore  being 
mutual)  they  held  that  the  tender  wad  out  of  the  cafe,  and  that 
the  plaintiff  was  not  obliged  to  anfwer  it  $  for  if  the  plaintiff  did 
not  tender^  the  defenclatit  has  his  remedy  againft  him  for  not 
doing  it.  Dawfonet  Ux.  v.  Myer^  Trin,  laG.  i.  Str.j  12*> 
Affirmed  in  Error  in  Cam*  Scacc,  Ibid, 

5.  In  cafe  upon  ajfum^t^  the  plaintiff  firft  recited  the  pendency 
of  a  former  a£lton  brought  by  the  defendant  againft  him,  and 
a  compromife  thereof,  upon  an  agreement  for  the  payment  of 
the  cofts  of  it  by  the  prefent  defendant  to  the  prefcnt  plaintiff^ 
on  the  now  plaintiff  giving  him  a  general  releafe,  and  laid  the 
defendant's  promife  to  pay  him  his  demand  to  have  been  made 
in  confideration  that  the  faid  W.  (the  now  plaintiff)  would 
execute  to  the  faid  J.  (the  now  defendant)  a  general  rcleafe,  to 
bear  date,  Isfc.  (the  day  before  the  agreement),  and  to  ba  filled 
up  in  the  common  and  ufual  form  of  general  releafes ;  he  (the 
prefent  defendant)  undertook  to  pay  (the  prefent  plaintiff)  all  the 
cofts  and  expences  that  he  had  been  at  in  defending  the  faid  fuit» 
feeing  counfel,  fubpcenaing  witneffes,  journies,  and  all  other 
charges  and  demands  in  the  faid  fuit  whatfoever,  as  foon 
as  a  bill  of  the  faid  cofts  could  be  prepared  and  produced  to  him. 
Then  the  plaintiff  avers,  that  his  cofts  and  expences  in  the 
faid  fuit  were  21/.  3/.  *]d,\  and  that  a  bill  of  fuch  cofts 
and  expences  was  prepared  and  produced  to  the  defendant, 
whereof  he  had  notice.  After  judgment  by  default,  and  in« 
quiry  executed,  it  was  moved  to  arreft  the  judgment,  for  that 
the  plaintiff*  ought  to  have  averred  that  he  had  given  or 
tendered  to  the  defendant  a  general  releafe  executed,  his  giv- 
ing fuch  a  releafe  appearing  to  be  a  condition  precedent.  And 
the  court  were  of  opinion,  that  the  plaintiff  had  not  averred 
performance  of  what  was  to  be  done  on  his  part,  nor  (hewn 
that  he  was  ready  to  perform  it  ;  and  this  not  being  after 
verdi£^  the  judgment  was  arrefted.  Collins  v«  Gibhs%  Mich. 
33  G.  2.  Burr.  899. 
rfi^Hun-  ^«  Where  the  participle  ^^  doings  performing^*  tec.  is  prefixed 
lock  T.  to  a  covenant  by  another  perfon,  it  is  cicarly  a  mutual  covenant, 
Biacklowc,  jjy^j  jjQ^  ^  condition  precedent.  Per  De  Crey^  Ch.  J.  in  Boom  v. 
H5.  Sed.      Eyre^  Trtn.  19  G.  3.  Blackft.  1313. 

S.  c.  7.  In  an  afiion  of  debt  for  non- performance  of  covenants^ 

te^'ii'i^oo  ^^^  declaration  ftated  that,  by  articles  made  the  24th  AfarrA  1770^ 
on  the  cafe  the  plaintiff  for  the  confiderations  thereinafter  mentioned,  co- 
for  non.per.  vcnauted  With  the  defendant  to  ferve  him  for  one  year  and  a 
f*'"!*l"  **^  quarter  next  enfuing,  as  a  covenant  iervant  iii  his  trade  of  a  filk 

sn  agree*         *  _«'  «.«.^t  •/• 

ment,  the  mcrcer,  at  200  Lper  annum  \  and  m  conuderatton  of  the  premifeSf 
decUnuon,  the  dcfcsidant  covenanted  that,  at  the  end  of  the  year  and  a 
rolTthatdie  V^^^^^^y  ^^  woufd  give  Up  his  bufinefs  of  a  mercer  to  the  plaintiff 
liainttfft,  M  and  a  nephew  of  the  defendant^  or  fome  other  perfon  to  be 

nooiinated 
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nominated  by  tbe  defendant,  and  give  up  ta  them  His  (lock  in  tffigneesof 
trade  at  a  fair  valuation;  and  that»  between  the  young  trader«,  re****^* 
deeds  of  partnerihip  fliould  be  executed  for  14  years ;  and  from  enutJed^o 
and  immediately  after  the  execution  of  the  faid  deeds,  the  de-  the  equity  * 
fendant  would  permit  the  faid  young  traders  to  carry  on  the  faid  ^f,^^/^^' 
bufinefs  in  the  defendant's  houfe.    Then  the  declaration  dated  a  14.90I.  bank 
covenant  by  the  plaintiff^  that  he  would  accept  the  budnefs,  tsfc.  ftock, which 
and  fliould  and  would,  at  and  before  the  fealing  and  delivery  of  •"J^'^^' 
the  deeds,  caufe  and  procure  good  and  fufficient  fecurity  to  be  and  chac  Iht 
given  to  the  defendant,  to  be  approved  of  by  the  defendant,  for  defendant 
the  payment  of  250/.  monthly  to  the  defendant,  in  lieu  of  a  JhattMs^^' 
moiety  of  the  monthly  produce  of  the  (lock  in  trade,  until  the  equity  of 
value  of  the  ftock   ihould   be   reduced   to  4000  /.     Then  the  rtd«mp  w« 
plaintiiF  averred  performance  on  his  part,  but  that  the  defendant  ^^^  ^ 
had  refufed  to  furrender  and  give  up  his  bufinefs  at  the  end  of  l.  by  the 
the  year  and  a  quarter.     The  defendant  pleaded;  ift,  that  the  P'*'*»^*'ff«» 
plaintiflF  did  not  offer  fufficient   fecurity  5   2d,  that  he  did  not  tbeVfl^uid 
give  fufficient  fecurity  for  the  payment  of  the  250/.,  (sfr.  To  execttteto 
both  ^^hich  pleas  the  plaintiff  demurred  generally.     Lord  Man/-  ^-  •g«n«- 
foU,  C.  J.  in  delivering  the  opinion  of  the  court,  exprefled  him-  I,*j  "jj|„,^ 
felf  to  the  following  effeft: — There  are  three  kinds  of  covenants;  anddemands 
I  ft,  fttch  as  are  called  mutual  and  independent,  where  either  whi^thcy 
party  may  recover  damages  from  the  other  for  an  injury  he  may  jUd  uST* 
have  received  by  a  breach  of  the  covenants  in  his  favour,   and  him>  ftated 
where  it  is  no  excufe  for  the  defendant  to  allege   a  breach  of  '***  ■«'**- 
the  covenant  on  the  part  of  the  plaintiff.     2d,  There   are  cove-  1,,^  ^^„^ 
nants  which  are  conditions  and  dependent,  in  which  the  per-  that  on  G/i 
formance  of  one  depends  on  the  prior  performance  of  another;  ^^vioghis 
and  therefore  till  this  prior  condition  is  performed,  the  other  ^firmdi 
party  is  not  liable  to  an  aAion  on  his  covenant.     3d,  There  is  by  the 
alfo  a  third  fort  of  covenants,  which  are  mutual  conditbns  to  be  c^f^l'o^* 
performed  at  the  fame  time;   and  in  thefe,  if  one   party  was  puiodflff 
ready  and  offered  to  perform  his  part,  and  the  other  neglc£ied  aifigning  t» 
or  refufed  to  perform  his,  he  who  was  ready  and  offered  has  ^'^*p7 
fulfilled  his  engagement,  and   may  nfSintain  an  a£tion  for  the  Sbodd  ap. 
default  of  the  other,  though  it  is  not  certain  that  either  is  ob-  point,  fo  fir 
liged  to  do  the  fir  ft  aft.     His  Lordlhip  proceeded   to  fay  that  i'*'"^*^.^ 
the  dependence  or  independence  of  covenants  was  to  be  coUeded  ^^i^^  of  ** 
from  the  evident  fenfe  and  meaning  of  the  parties,  and  that  redemptioo, 
however  tranfpofed   they  mi^ht   be   in   the  deed,  their  prece-  "^P^  *• 

J  n     ,  »  1  •  r«  I'll--  r  «cutingto 

dency  muft  depend  on  the  order  ot  time  m  which  the  mtent  of  him  a  gene. 
the  tranfa£lion   requires  their  performance :    that    in    the   cafe  »l  rcleaib 
before  the  court,  it  would  be  the  greateft  injuftice  if  the  plabtiff  ^^^"j:^'"* 
ibould  prevail.    The  effence  of  the  agreement  was,  that  the  de*  maoda* 
fendant  Ihoutd  not  truft  to  the  perfonal  fecurity  of  the  platntifF,  which  thcj 
but,  before  he  delivered  up  his  ftock  and  bufinefs,  fliould  have  J'^^ ^Tm 
good  fecurity  for  the  payment  of  the  money.    The  giving  fuch  the  defend/ 
iecurity,  therefore,  muft   neceffarily  be  a  condition  precedent.  *^^  A«*U 
And  the   defendant  had  judgment.     Kiag^My.  Prefton^  Eafi.  ^^^^ 

13  G.  3.  cited  Doug.  689.  pay  (four  • 

monthi 
•ftd  the  ccitUkait  Ihovld  te  qm/irgitd  hy  the  cban^fUor,  end  od  the  pUintifTs  •ffignirg  the. 
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equity  of  ledempdoB  u  albreCiid  to  L.  or  any  perlbn  he  Iboqld  appoint^  and  ciecntiot  mad  ddifcriiif 
luchgencrtl  relcafe)  the  fum  of  6i  1 1.  to  the  piaiatifft  fw  the  benefit  of  the  cieditoii  of  the  bankrapt* 
Then,  after  ftating  motual  promi(et»  the  plainciffc  averred  the  confirmation  of  the  certificate  hy  the 
chancellory  and  that  at  the  expiradoa  of  Ibor  months  from  that  time  the  plaintifli.  oflicred  to  the 
defendant  to  afiigOy  as  fir  as  in  them  lay,  the  faid  equity  of  redemptioot  aod  to  esecvte  and  delifer  ta 
L.  a  general  relttfe»  ftc.  and  did  tender  to  the  defendant  a  drafc  of  foch  aflignmcntand  relaafe  to  L. 
lor  the  defendant's  approbation  thereof;  and  did  ofler  to  ezecnce.and  deliver,  and  would  have  eiecnted 
and  delivered  fuch  afiignment  and  releafe,  but  that  the  defendant  abfolntely  difcharged  the  plainttfla  from 
executing  the  fame,  or  any  afltgnment  or  releafe  whstfoeter ;  and  then  affigned  for  breach,  that  the 
defendant  did  not  pay  the6iil.  The  defendant  pleaded  that  the  phdatiffs  did  never  esecntc  aa 
aflignment  of  the  (aid  equity  of  redemption  and  a  general  releafe,  and  deliver  or  tender  fuch  afllgnmeat 
and  releafe  fo  executed  to  L.  or  to  time.  To  this  plea  there  was  a  fpecial  demurrer,  and  after 'Wgu* 
snentthe  plaintifiThad  jndgment.  An6  ptr  Lord  Mansfield,  C  J.— The  party  moft  fliew  he  was  ready} 
hot  if  the  other  flops  him  on  the  ground  of  an  intention  not  to  perform  bis  part,  it  is  not  neceflary  for 
the  firft  lo  go  further  and  do  a  nugatory  ad.  And  Boiler,  J.  remarked,  (upon  an  argument  made 
nfe  of  by  the  defendant's  counfel,  refpe&ng  a  tender  of  money,  citmg  the  cafe  of  Suckling  v.  CoiiBy» 
Noy,  74.)  that  the  quefHons  on  tenders  were  very  diffeTcnt  from  ^t,  they  having  arifea  not  npoa 
what  ihall  excole,  but  upon  what  is  a  tender.  Jf  the  party  pleads  a  lender,  he  muft  prove  one.  But  the 
dedfioQs  would  have  been  very  different  in  the  cafes  of  that  fort,  if  there  had  been  any  ad  of  the  one 
party  ftated  on  the  record  which  had  pftvented  the  other  from  making  a  complete  tender.  Jones  and 
others,  Afiignees,  v.  Berkley,  Trin.  11  G.  3.    Doug.  6S4. 

Thadecla.  g.  The  plaintiflFi  by  deed^  conveyed  to  the  defendant  the  equity 
a!^!of*^  of  redemption  of  a  plantation  in  the  Weft  Indies^  together  with 
debt  for  the  the  ftock  of  negroes  upon  it,  in  confideration  of  500/.  and  an 
P«Mltyof  annuity  of  i6o/.  per  annum  for  his  life}  and  covenanted  that  he 
^^^^  had  a  good  title  to  the  plantation,  was  lawfully  pofleflcd  of  the 
ftated,  that  negrocs,  and  that  the  defendant  (hould  quietly  enjoy.  The  de- 
bytheagrce-  fendant  covenanted,  that  the  plaintiff  well  and  truly  performing 
defendmt  ^'^  ^°^  every  thing  therein  contained  on  his  part  to  be  performed^ 
was  to  pur-  the  defendant  would  pay  the  annuity.  In  an  a£tion  of  covenant 
chafe  ^  the  qq  ^\^  deed,  the  plaintiff  afTigned  a  breach  in  the  non-payment  of 
ciriainftfm,  ^^^  annuity  \  to  which  the  defendant  pleaded  that  the  plaintiff 
j^c  at  a  was  not,  at  the  time  of  making  the  deed,  legally  pofTefTed  of  the 
c^^oF'c'*  negroes  on  the  plantation,  and  fo  had  not  a  good  title  to  convey, 
rceruin  *'  The  plaintiff  demurred  generally,  and  had  judgment:  and/rr 
day,  in  the  Lord  MansHild^  C.  }•— The  diftin£lion  is  very  clear,  where  mutual 
#^|Jo^ns  covenants  go  to  the  whole  of  the  confideration  on  both  (ides,  they 
pUinlff  was  s^^c  mutual  Conditions,  the  one  precedent  to  the  other.  But 
to  accept  of  where  they  go  only  to  a  part,  where  a  breach  may  be  paid  for  in 
*  ^^"J*?'  damages,  there  the  defendant  has  a  remedy  on  his  covenant,  and 
^rTeoderof  fhall  not  plead  it  as  a  condition  precedent.  If  this  plea  were 
certain  pre.   to  be  allowcd,  any  one  negro  not  being  the  property  of  the 

Sftndanf*  plai^^^ff*  ^^"'^   ^^^  ^^^  aftion.     Boone  y.  Eyre,  Eoft.  17  G.  3. 
mt  a'U^ili     I  li.  Blackft.  273.  («.  a.) 
price,  to  be  ' 

deduAed  from  that  at  which  the  plaiotifTs  were  valued,  the  remainder  whereof  was  to  be  paid  la  mqoey ; 
that  all  timber  trees  which  then  were  upon  any  of  the  above  efbiet  were  to  be  valued,  and  the  prices  paid 
by  the  refpedive  purchafen  at  a  certain  tioM  s  aad  the  breach  affigned  was,  that  the  defendant  sc* 
fofed  to  complete  his  purchafc.  The  defendant  pleaded,  that  after  the  making  the  agreement  the 
plaintiff  cut  down  divers  tinr.ber  triei  in  the  declaiation  and  agreement  mentioned,  and  sgreed  to  be 
valued  and  paid  for,  wheieby  the  plaintiff' difabled  himfelf  from  performing)  and  it  became  and  was 
impollible  for  him  to  perform  and  fulfil  the  fsid  agreement  on  his  part ;  for  whidh  reafon  the  defendant 
declined,  and  refufed  to  carry  the  fild  articlet  into  execution  on  Im  part,  ts  he  lawfully  might,ftc.  Upon 
a  general  demurrer  to  this  plea  the  defendant  had  judgment.  And  L4>rd  Loughborough,  C.  J.  in  4e« 
livering  rb«  opinion  of  the  court,  obferved,  that  it  had  been  argued  on  tht  part  of  the  pbintiff,  that 
the  agreement  itfpe6Hng  the  trees  was  not  a  condition  precedent,  and  therefore  a  breach  of  that  agree- 
ment could  not  be  pleaded  in  bar  of  the  ad^ion.  In  fupport  of  which  argument  the  caiSe  of  Boone  ▼. 
E)re  had  been  cited  j  but  his  Lordfhip  faid,  that  in  that  cafe,  though  the  court  of  K.  B.  held  the  plet^in- 
fufficieot,  yet  thev  laid  down  a  clear  and  well-founded  difthiAjon,  that  where  a  covenant  went  totfia 
whole  of  the  confidcrAtioo  «m  both  lides,  there  it  was  a  condition  precedent,  but  where  it  did  not  go  to 
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the  vbole»  but  only  to  party  tlieffe  it  wai  not  i  conditioa  precedenty  and  each  party  n^uft  refort  to  hit 
feparafe- remedy,  and  for  thii  plain  and  obvioot  reafon^  becaufe  the  datnagea  might  be  unequal,  f 
He  rtroarkcd  alfir,  that  die  cafes  of  Huolocke  ▼•  Blacklowe,  a  Saond.  IJ9.  and  Cole  v.  ShaUctt^* 
3  Lev.  41.  were  cicedt  aa  being  in  favour  of  the  plalndfT.  But  (faid  he)  it  is  unnecelTary  to  enter 
into  the  difcnffion  of  tbofe  cafes,  though  perhaps  doubts  may  reafooably  be  entertained  of  the  dodrine 
laid  down  in  Saunders,  and  though  the  cafe  cited  by  him  in  his  argument  may  deferve  full  as  much 
can6deration  as  that  which  was  the  fubjedi  of  the  determination  of  the  court ;  for  we  found  our 
opinion  on  the  prefcnt  cafe,  on  the  ground  of  the  diftinftion  in  Boone  ▼•  Eyre,  which  we  think  a  fair  and 
Ibond  one.  Then  the  qudftion  is.  whether  the  covenant  of  the  plaintiff  lOtt  to  the  whole  confideration 
of  that  which  was  to  be  done  by  the  defendant  }  Now  the  plaintiff  clearly  covenanted  to  convey  ani 
cftate  to  the  defendant,  in  which  all  the  timber  growing  upon  the  el^ate  wu  neceffarily  included. 
The  timber  was  not  disjoined  from  the  eftate  by  the  feparate  valuation  of  it.  It  was  csprel'sly  agreed^ 
that  all  trees,  &c.  which  then  were  npon  any  of  the  elates,  ihoold  be  valued  ;  but  it  is  not  to  be  per- 
mitted to  a  parry  contraAing,  ti  convey  lands,  which  includes  the  timber,  by  his  own  ad,  to  change  the 
nature  of  it  between  the  tinae  of  entering  into  the  contra^  ind  that  of  performing  ic  If  it  may  be  in 
any  fort  a  confideration  to  the  party  purchafing  to  have  the  timber,  the  party  felling  ought  not  to  be 
permitted  to  alter  the  eftate  by  cutting  down  any  of  it.  This  is  not  an  adion  of  covenant,  where  one 
party  has  performed  his  part,  but  is  brought  for  a  penalty  on  the  other  party  refufing  to  execute  a  con. 
trad.  But  to  entitle  the  party  bringing  the  adion  to  a  penalty,  he  ought  pondoaliy,  exadly,  and 
literally  to  complete  his  part.  1  he  plea  is  therefore  a  gy)d  bar  to  the  adioa«  The  Ouke  of  St.  Albania 
T.  Shore,  Tria.  19  G.  3.    i  H.  Blackft.  ftyo. 

9.  In  an  a£lion  by  the  ailignees  of  a  bankrupt  upon  a  policy  of  The  pro* 
infurance  againft  fire,  the  declaration  (wt.  aLJ  dated  one  oi  the  p?[**'*.**^'^ 
terms  of  infurance  to  be,  that  perfons  fuftaining  any  damage  by  furanc'e* 
fire  ihould  make  affidavit  of  the  fame,  and  procure  a  certificate  Company 
under  the  hand  of  the  minifter   and  churchwardens,  together  [JJ"'7'^d** 
with  fomc  other  reputable  inhabitants  of  the  parifh  not  concerned  in  cafe  of  * 
in  fuch  lofs,  importing,  that  they  were  well  acquainted  with  the  i"f«»  fhould 
charader  and  circumllances  of  the  pcrfon  or  perfons  Infured,  and  J^^g^^j* 
do  know  or  verily  believe,  that  he,  (lie,  or  they,  really  and  by  mif-  under  the 
fortune,  without  any  fraud  or  evil  pra^ice,  have  fudalned  by  bands  of  the 
fuch  fire  tlie  lofs  and  damage  as  his,  her,  or  their  lofs  to  the  va-  S^u,'ci^*".^ 
lue  therein  mentioned ;  but  till  fuch  affidavit  and  certificate  of  dens,  and' 
fuch  infured's  lofs  fhould  be  made  and  produced,  the  lofs  mo-  of  fomere- 
ney  iliall  not  be  payable ;  it  then  ftated  that  the   bankrupt  did  ho^febiui. 
make  affidavit  of  his  lofs,  and  that  the  minifter  of  the  parifli  in  ersof  the 
which,  is^c,  long  before  and  at  the  time  of  the  lofs,  dwelt  and  P»"^  "»«. 
refided  at  a  diftance  from  and  out  of  the  parifh,  and  was  wholly  foSJ^iSJ^  ** 
unacquainted  with  the  charafler  and  circumftances  of  the  bank-  importing, 
rupt,  and  wholly,  unable  to  make  fuch  certificate  as  by  the  faid  *« '*»«/»»« 
policy  was  required,  but  that  the  bankrupt  did  procure  and  de-  t^(h*|he 
liver  a  certificate  under  the  hands  of  A.f  B„  isfc.  reputable  inha*  charader 
bitants  of  the  parifii,  who  were  not  concerned  in  the  faid  lofs,  *"*  circum. 
importing,  {^r.   The  defendants  pleaded  feveral  pleas,  upon  which  thc"info«d, 
iffiies  being  joined,  and  the  parties  going  to  trial,  the  plaintiffs  and  know 
obtained  a  verdi£i.     No  notice  was  taken  of  the  certificate  re-  J5^JIf",Jj^**' 
quired,  or  the  want  of  it  in  any  of  the  pleadings  except  in  the  he  really 
declaration.     It  was  moved  to   arreft  judgment,  on  the  ground  and  by  mif. 
that  the  title  of  the  plaintiffs  to  recover  was  not  fct  forth  in  the  J^'jiJ^j^ 
declaration,  inafmuch  as  it  did  not  appear  that  the  certificate  kiod  of*"^ 
required  had  been  procured  and  produced.     And  after  argument,  fraud  or  evil 
the  court  were  of  opinion  that  though  a  perfon  were  a  bmd  fide  ^^l^^l^ 
fufitrer,  ftill  he   is   not  entitled  without  a  certificate ;  that  the  cainedby 
ftipulation  was  a  condition  precedent ;  that  there  fliould  be  a  cer-  ^'e  ^«  'ofa 
lificatc }  that  there  was  no  kind  of  fraud  \  that  the  cxcufe  of  the  y^^^ 
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thepoUdet    minifter  was  frivolous  i  that  the  plaintiiF  ought  to  have  averred ' 
ofthitcom.  the  performance  of  the  ftipulation  ;  and  that  the  obje£kion  was 
pilSncifft,      "^^  waived  by  the  defendants  having  pleaded  over.     Oldman  and 
who  were     another ^  Affignas^  y.  Btwiebe  and  others y    Mich*  266.3.    7,H^ 

ftMXiti  in  their  aeclaration,  that  the  bankrupt  did  procure  and  deliYer  to  the  company  a  certificate  under 
the  bands  of  divert  reputable  boufeholderf »  namini;  theoii  importiogi  &c.  but  chat  the  roioider  and 
churchwardens^  without  any  reafonable  or  probable  caufe,  wrongfully  and  unjuftly  refufed  to  fign  any 
certificate,  yet  the  company  bad  not  paid  or  facitfied  the  lofs.  The  defiendants  pleaded  (int.  ml.)  chat 
the  minifter  and  chnrchwardeni  did  not  rcfure,  wrongfullyy  injorioofly,  and  without  reafonable  or  pro* 
bable  caufe»  to  fign  the  certificate  s  after  ilTue  joioedy  the  p*aintiffs  obtained  a  verdi£t,  and  a  mocion 
ynM  made  in  aneft  of  judgment.  After  argumenti  the  C.  J.  Buller»  and  Rooke,  J.  feemed  to  think 
that}  fi&ppofing  the  printed  propofals  to  be  conditions  precedent^  there  had  been  a  performince  n  pruf 
Irat  that  in  truth  the  policy  being  a  commercial  contraft  was  to  be  conArued  liberally,  and  the  true 

Xoeftioo  waSf  whether  the  lofs  had  fairly  been  incurred  }  If  it  bad,  (and  it  appeared  on  the  rccotd  to 
ave  (b  happened,)  the  refii&l  of  the  minifter  and  churchwudens  was  without  caufe,  and  therefore  the 
plaintifiTs  were  entitled  to  maintain  their  afiion*  But  Heath,  J.  appeared  to  diflw  from  the  rrft  of  the 
court.  It  being  underftood  that  a  writ  of  error  wu  intended  to  be  brought,  judgment  was  given  for 
the  plaintiffs.  Wood  v.  Worlley,  Mich.  36  G.  3.  ft  H.  Black  ft.  574.  A  writ  of  error  being  ac- 
cordingly brought  in  the  King*s  Bench,  that  court  reverfed  the  judgment  of  the  Common  Pleaa. 
It  was  held,  that  the  procuring  the  certificate  was  a  condition  to  be  performed  by  the  infured  pre. 
cedent  to  payment  by  the  infurers.  Lord  Kenyon  remarked,  that  if  there  be  a  condition  precedent 
to  do  an  impoffible  thing,  die  obligation  becomes  fingle;  but  however  improbable  the  thing  may  be,  it 
BDttft  be  complied  with,  or  the  right  which  was  to  attach  on  its  being  performed  does  not  veft.  If  the 
condition  be,  that  A.  ihall  infeoff'  B.,  and  A.  do  all  in  his  power  to  perform  the  condition,  and  B. 
will  not  recdve  livery  of  feifin ;  yet  from  the  time  of  Lord  Coke  to  the  prefent  moment  ic  has  not  bren 
doubted,  but  that  the  right  which  wu  to  depend  upon  the  performance  of  that  condition  did  nor  arife. 
He  did  not  fee  how  the  terms  ry  pra  were  applicable  to  the  fubjcA ;  the  argument  for  the  p)aint<ft'  beiow 
went  to  (hew,  that  if  none  of  the  inhabitants  of  this  pari(h  certified,  a  certificate  by  the  inhabitants  of 
the  next,  or  of  any  other  pariih,  would  hare  ar^fwercd  the  purpofe.  But  the  afTured  cannot  fubfiitu'e 
one  thing  for  another.  And  Lawrence^  J.  obferved,  that  if  a  perfon  undertake  for  the  ad  of  a  ftranger, 
that  ad  muft  be  done.  Worfley  v.  Wood  and  others,  AfTtguees  in  Error.  Trin.  36  G.  3.  6  Term  Rep. 
B«  R.  710.     yide  Routledge  v.  Burrell,  i  H.  Blackft.  254. 

It  was  faid  lo.  The  Covenant  in  a  charter-party,  on  which  the  plaintiffs,  in 
V  b'the'^'  ^^  aftion  brought  upon  it,  afligned  their  breach,  was,  '*  that  not- 
cafe*of  Ho-  **  withftanding  the  (hip  was  let  to  freight  but  for  903  tons,  yet 
tham  V.  the  <«  the  defendants  Qiould  lade  on  board  as  many  goods  as  the  fliip 
CompMy*  **  could  bring,  or  was  capable  of  taking  in  with  fafety,  payigg  to 
that  the  '  **  the  owncrs  freight  for  the  fame  according  to  the  tonnage 
right  of  c<  aforefaid."  In  a  former  part  of  the  charter-party  dated  in  the 
^e"veft<Sf  declaration,  there  was  a  covenant,  that  to  the  end  the  tonnage  of 
in  the  plain*  the  faid  (hip  and  the  freight  thereby  payable  might  be  the  better 
tiffs,  was  afcertained,  no  claim  (hould  be  admitted  or  allowance  made  by 
Sbei^g'^dU  ^^^  defendants  for  (hort  tonnage  or  deficiency  in  loading  the  (hip 
hefted  by  a  in  or  for  her  homeward-bound  voyage,  unlefs  the  fame  (houid  be 
fubfequent  certified  by  the  defendants'  prefidents,  agents,  fa^f .  from  whence 
MmdMr'  *^  ^^^^^  rtzAvc  her  laft  difpaich;  which  faid  certificate  the  faid 
not  taking  prefidcnts,  agents,  tsfc.  refpedively  (hould  give  to  the  mailer  for 
xht  proper  th^  time  being,  if  reafonably  demanded ;  and  alfo  unlefs  fuch 
cane  a*^  fliort  tonnage  be  found  and  made  to  appear  on  her  arrival  in  the 
▼ey  after  the  river  Thames^  upon  a  furvcy  to  be  taken  by  four  (hipwrights  or 
^^^ih^  others  to  be  indifferently  named  and  chofen  by  the  defendant^ 
mi*bam^'  ^^^  ^^  plaintiffs  \  but  no  fuch  furvey  (hould  be  taken  or  allow 
Thit  there-  auce  made  in  cafe  bulk  (hould  be  found  to  have  been  broken  be- 
Sl^um."'  *  ^^^^  demand  for  fuch  (hort  tonnage  (hould  be  made.  The  de- 
ihince,  the  claration  then  ftated,  that  although  the  defendants  put  on  board 
omiffion  of   the  (hip  goods  to  the  amount  of  003  tons,  and  although  die 
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fhip  could  have  brought,  and  was  capable  of  taking  in  ^th  fafety,  to  defeat  Om 
goods  to  the  amount  of  lOO  tons  more  from  Bombay  to  London^  rilrhtl^ac. 
and  although  the  defendants,  their  factors  and  afligns,  had  notice  tioo  oace 
of  the  premtfes  before  (he  failed  from  the  Eaft  Indies  to  England^  veftcd^whe* 
and  were  required  to  load  the  (hip  with  the  refidue  of  the  goods,  by^the^me 
fo  as  to  complete  her  loading,  and  put  on  board  her  for  the  ofapro?ifo^ 
faid  voyage  what  (he  could  reafonably  and  fafely  have  carried,  ^y^^'yofa 
and  although  the  plaintiffs  were  ready  to  have  taken  in  thp  fame,  otTcooT* 
yet  the  defendants,  their.fadors  and  adigns,  refufed  fully  to  load  ditioa  fab. 
the  faid  (hip,  or  to  put  any  more  goods  on  board  her,  and  that  ^«q»coc»/c 
(he  was  therefore  obliged  to  fail  from  Bombay  to  London  deficieif^  Mcurebe^ 
in  her  loading  to  the  amount  of  loo  tons,  yet  that  the  defend-  miner  of 
ants  had  not  paid  for  fuch  deficiency.     The  defendants  pleaded  ^^^^»  ^ 
that  the  allowance  claimed  for  (hort  tonnage  and  deficiency  in  ^J^  [1 
loading  was  not  certified  by  the  defendants'  prefidents,  agents,  tbe  defeod. 
ttV.    Replication,  that  the   plaintiffs  requefted  the  defendants*  ^^"Jj 
prefidents,  agents,  f^c.  to  certify  the  deficiency,  but  they  refufed.  ^e  iofiaeT 
After  verdi£l  for  the  plaintifi^s,  it  was  moved  to  arreft  the  judg-  oait,tliouf^ 
ment,  becaufe  the  plaintifiB  had  not  averred  in  their  declaration,  j^Sa!^^ 
that  a  certificate  of  (hort  tonnage  was  obtained  from  the  defend-  the  vast  of 
ants'  fervants  before  the  (hip  failed  from  India,  and  becattfe  it  f  certiaca^i^ 
was  not  averred  that  upon  her  arrival  in  the  river  Thames,  and  VeSiftbf* 
before  bulk  was  broken,  a  furvey  was  had,  and  that  fuch  (hort  taken,  that 
tonnage  was  found  and  made  appear;  both  which  it  was  infifted  thefe^did 
were  conditions  precedent  to  the  plaintiffs'  right  to  recover  for  JJ^J"'^^ 
(hort  tonnage.     But  per  AJbhurft^  J.  (who  delivered  the  opinion  follow  as  a 
of  the  court),  there  are  no  precife  technical  words  required  in  a  conie^uenc^ 
deed  to  make  a  ftipulation  or  condition  precedent  or  fubfequent ;  ^,',[^ 
neither  does  it  depend  on  the  circumftance  whether  the  claufe  groaodftr 
is  placed  prior  or  pofterior  in  the  deed,  fo  that  it  operates  as  a  *neftiBg  ^ 
provifo  or  covenant  (a).    It  is  unnece  Jary  to  fay  whether  the  Vxorm'' 
claufe  relative  to  the  certificate  be  a  condition  precedent  or  not.  Rep.  a.  R«- 
for  granting  it  to  be  a  condition  precedent,  yet  the  plaintiffs  ^45* 
having  taken  all  proper  fteps  to  obtain  the  certificate,  and  it  be-  ^')  "^"^ 
ing  rendered  impoflible  to  be  performed  by  the  negle£l  and  de-  oicai  words' 
fault  of  the  defendants'  agents,  which  the  juryhave  found  to  be*  todiftinguidi 
the  cafe,  it  is  equal  to  performance.     Hotham^  Knt.  and  another  ▼•  ^^^l^jj^^' 
tbe  Eajl  India  Company,  HiL  27  G.  3.    1  Term  Rep.  B,  R.  6^9^       andfubfe. 

quents  but 
the  fame  words  may  indifferently  make  cither,  according  to  tbe  intent  of  the  perfon  who  crcttet  it^ 
I' ft  Lord  C.  Tathot  in  Robinfon  ▼.  Comyns,  Hil.  9  G.  2.  Caf.  Temp.  Taib.  166. 

I  !•  To  an  a£lion  of  debt  to  recover  the  penalty  mentioned  in  Whwtwo 
articles   of  agreement,  the  fubftance  of  which  was,  that  the  jfj^^ 
plaintiflT  (hould  fell  his  eftate  for  a  certain  fum  to  the  defendant,  tho  fiu^ 
on  or  before  a  certain  day,  and  the  defendant,  in  confideration  ^"^  nd. 
whereof  agreed  to  pay  that  fum  on  the  day,   and  on  failure  to  ^ff? 
pay  the  penalty ;  the  defendant  pleaded  in  feveral  pleas,  that  the  talaan  ac- 
plaintifi^  did  not,  on  or  before  the  day  mentioned,  or  at  any  time  5j*?^**^ 
after,  convey  to  the  defendant  the  dUte,  and  that  the  plainti^  JSJ^Hi!!^' 
at  the  time  of  making  the  agreement  had  nothing  in  the  pre-  or  anoffer 
siifei  whereby  he  could  be  enabled  to  coaftjp  ^f*  to  which  ^^?^ 
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applies  to  all  the  phiutiff  demurred,  but  the  defendant  had  judgment.    For 

i^^^m''^*  it  was  held  by  the  court,  that  thefe  were  dependent  covenants  ^ 

borough  V.  ^^^  ^^^  ^"^  party  conveyed  his  eilate,  he  was  to  receive  the 

Newhaven,  purchafe-moncy,  and  when  the  other  parted  with  his  money,  he 

c******  "ed  ^"*  '^  ^^^^  ^^  cftatc;  ihcy  were  reciprocal  concurrent  z€tif  to 

4  Term^*^  ^  performed  by  each  other  at  the  fame  time.     GooJjfon  v.  Nunn^ 

Rep.  B.  R.  Trin.  32  G.  3.  4  Term  Rjp,  B.  R.^6l• 

The  cafe  f  2,  To  an  a£^ion  of  debt  on  bond,  the  fubfllance  of  the  con- 

^xHaiMof  dition  of  which,  after  reciting  that  Sir  J.  C.  had  delivered  to 
Dewfc,  V.  the  plaintiflFs,  for  value  received,  a  fet  of  bills  of  exchange, 
^s**'d  bearing  even  date  with  the  bond  drawn  by  Sir  J*  C,  on  C  in 
\oi^^vin.  -Bamhyt  •  for  i2f  104^^  ftar  pagodas,  payable  60  days  after  fight 
Abr.  271.  to  the  order  of  Z>.  and  Co*  and  by  them  indorfed,  and  alfo  indorfed 
was  cited,  i^y  j^^  j|„j  ^j^g  defendant,  was,  that  if  thofe  bills  or  any  of 
rcliedni  them  fliould  be  dulv paid  at  Bombay  according  to  their  tenor,  or 
in  the  cafe  if  they  or  any  of  them  ihould  be  returned  and  comeback  to 
of  French  England  du\j  protefted  for  want  of  payment,  and  Sir  J.  C,  D.,  M.^ 
beli,THi  3"^  (he  defendant,  or  any  of  them,  (hould  pay  to  the  plaintifi 
BUckii  within  30  days  after  any  of  thofe  bills  fo  returned  with  proteft 
1^3'  duly  made  for  want  of  payment,  (hould  be  produced  to  the  faid 

tioo  on  a  Sir  J,  C,  Z>.,  ilf.,  and  the  defendant,  or  either  of  them,  or  legal 
bond  with  a  notice  given  to  them,  the  full  amount  of  fuch  bills  of  exchange, 
ditionuT"  after  the  rate  of  10  s.  fterling /^r  pagoda,  then  the  obligation 
that  in  the  was  to  be  void,  or  otherwife  to  remain  in  full  force ;  the  defend- 
laii.men-  ant  pleaded,  firft,  that  the  fet  of  bills  in  the  condition  were  not, 
^qoeftlon  "^  ^^*"^  *"?  ^^  them,  returned  nor  come  back  to  England 
wn,  whe.  duly  protcftcd  for  want  of  payment  \  and  fecondly,  in  fubftance, 
ther  a  pro-  that  the  faid  bills  returned  with  proteft  upon  them  for  non-pay« 
Jayroent**"'  *"cnt  were  never  produced  or  legal  notice  given  of  them  to 
nade  in  Sir  J^  C,  D.,  M.f  and  the  defendant,  or  either  of  them.  The 
England,  plaintiff  replied  that  the  bills  were  fent  to  Bombay^  to  the  plain- 
biUa  moi.  ^^^^  ^gcnt,  in  order  to  their  being  prefented  to  C,  but  at  the 
tloned  in  time  of  their  arrival  there,  C  was  not  in  Bombay  \  that  the  bills 
theccndiiion  ygf^xt  fliewn  to  the  attomcy  of  C  who  was  requefted  to  accept 
^*ifbr  non-  *  (hem,  but  who  rcfufcd  fo  to  do;  that  thereupon  the  bills  were 
acceptance,  protcftcd  for  non-acccptance ;  that  the  bills  being  neither  ac- 
*^"ft  ''^d  ecpted  nor  paid,  were  fo  protefted,  returned^  and  came  back  to 
beequivaient  £ngiand.  To  the  fecond  plea  the  plaintiffs  replied  the  fame 
to  a  proteft  matter  in  fubftance  as  in'  the  former  replication,  adding  an  aver- 
fornon-pay.  nig^t,  that  the  bills  which  had  been  returned  protefted  for  non- 
in  India,  acceptance,  had  been  produced  and  (hewn  to  the  parties,  accord- 
md  the  b*Ut  ing  to  the  terms  of  the  coiAition«  Thefe  pleadings  came  before 
£»""i^ce  ^^  court  upon  demurrer,  and  the  queftion  made  was,  whether 
with  that  the  plaintiffs  had  (hewn  that  they  had  fubftantially  performed  the 
protcftupon  conditions  on  their  part  to  be  performed,  before  the  right  to 
hwtthdd***  ^^  ^^^  ^®  performance  of  the  conditions  on  the  part  of  the 
to  be  rea.  obligor,  or  the  penalty  was  to  attach  ?  And  the  court  held,  that 
fiMiablc  to  there  .was  no  colour  to  argue  that  the  plaintiff  had  performed 
■TOtefts»de  ^^^  condition,  but  on  the  contrary  that  tbev  had  totally  failed, 
in  £osiaod.  The  co&ditioo  called  upon  thenx  to  return  tne  bills  protefted  for 

noa- 
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non*payment,  but  they  had  never  been  proteded  for  non-pay-  «fterpw. 

ment,  they  therefore  never  could  be  returned  ;  there  never  could  ^"J^*^'^ 

be  notice  of  their  having  been  returned  proteded  for  non-pay-  party,  and 

snent;  not  having  been  fo  returned  according  to  the  plain  import  ^^eomd 

of  the  condition,  they  had  failed  in  performing  that  preliminary  uJIJ^**^^ 

a£i  upon  which  the  condition  to  be  performed  by  the  defendant  proteftmade 

was  toarifci  and  confequently  they  could  not  be  permitted  to  in  England, 

maiQtain   their  aftion.     French  and  another  v.  Campbell,    Trin.  ^^awjj^**" 

33  ^'  3-     2  ^'  Blochjl.  163.  fonnance  c€ 

'  the  con- 

dition, by  which,  upon  the  billt  being  returned  with  a  proteft  for  non- payment,  the  partiea  w«ie 
hoond  to  pay  the  money  expreiTed  in  the  condition,  and  conirqaently  the  bond  became  foifeitcd.   %  H* 
^Blackft.  163. 

13.  A£lion  of  covenant  on  an  agreement  for  a  copartnerlhip 
between  the  plaintiff  and  the  defendant;  the  plaintiff  agreed  to 
take  the  defendant  into  partnerfhip,  and  alfo  to  affign  over  to 
him  a  moiety  of  the  intered  in  his  houfe,  to  commence  from 
and  after  the  29th  September  then  next,  on  tbc  terms  that  the 
defendant  fhould  pay  the  plaintiff,  on  or  before  the  faid  29th 
of  September^  the  fum  of  300  /.  as  a  premium  or  fee  to  be  ad- 
mitted into  the  partnerfliip.  The  (lock  was  to  be  valued  by  two 
perfons  chofen,  one  by  each  of  the  parties,  and  the  defendant 
was  to  advance  a  fum  equal  to  the  value  of  the  (lock*;  and 
proper  articles  of  copartnerfliip  were  as  foon  as  convenient  to 
be  made  out.  The  breach  af&gned  was,  that  the  defendant  had 
not  paid  the  300/.  on  the  day  limited,  although  the  plaintiff  was 
willing  to  take  him  into  partnerfliip.  The  defendant  pleaded, 
I  ft,  that  no  articles  of  partnerfhip  had  ever  betn  made;  2d,  that 
the  half  intereft  in  the  leafe  of  the  premifes  had  not  been  con- 
veyed to  him.  To  both  which  pleas  the  plaintiff  demurred. 
•  It  was  contended  for  the  defendant,  that  the  teafe  and  copartner- 
lhip being  to  run  immediately  from  and  after  the  day  on  which 
the  payment  was  to  be  made,  the  conveyance  muft  be  on  or  be- 
fore that  time;  but  it  was  held,  that  the  words  <*  from  and  after^ 
feemed  to  exclude  that  day ;  a  leafe  to  hold  from  and  after  any 
day  may  well  be  by  a  fubfequent  conveyance  to  commence  from 
that  time,  and  that  the  covenant  of  the  defendant  was  precedent 
to  the  other,  and  was  broken  before  the  other  was  to  be  executed. 
Walker  Y.  Harris^  Trln.  33  G.  3.  Anjtr,  245. 

14.  Error  in  B.  R.  of  a  judgment  in  C.  B.  in  an  zQ\on  of 
covenant  for  non-payment  of  rent  for  three  years  and  a  quarter. 
due  zt  Lady-day  17959  on  an  indenture  of  demife  from  the  plaintiff 
to  the  defendant  for  feven  years  from  Chriftmas  1791.  The  de- 
fendant in  the  adion  craved  oyer  of  the  deed,  in  which  there 
were  covenants  by  hifn  to  repair,  to  preferve  fruit-trees,  {5V. 
to  deliver  up  the  premifes  at  the  end  of  the  term,  &r.  &r.;  and 
alfo  a  provifoj  that  in  cafe  the  defendant,  his  executors,  &r.  (houid 
be  minded  at  the  end  of  the  firft  three  or  five  vears  of  the  term 
to  quit  and  yield  up  the  premifes,  and  of  fuch  his  mind  (hould 
give  notice  in  writing  fix  months  before  the  expiration  of  the 
faid  firft  three  or  five  years;  then  and  in  fuch  cafe,  from  and  after 
the  expiration  of  the  brft  three  or  five  yearsj  and  payment  of  all 

rents 
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rents  and  arrears  of  rent  and  duties  on  the  tenants^  part  to  be 
paid  and  performance  of  the  covenants  contained  on  the  part 
of  the  lefiee,  until  the  expiration  of  the  firft  three  or  five  yearSf 
the  indenture  and  every  claufe. therein  (hould  ceafe  and  be 
utterly  void.  The  defendant  then  pleaded,  that  as  to  the  rent 
due  at  Chriftmas  1794  nothing  was  in  arrear;  and  as  to  the 
rcfidue  of  the  rent  claimed  from  Cbriflmas  1794  to  Lady-day 
1795,  that  fix  months  before  the  end  of  the  firft  three  years,  to 
wit,  on  the  24th  June  1 794,  under  and  bv  virtue  of  the  provifo 
contained  in  the  indenture,  he  gave  notice  to  the  lefifor  of  hit 
intention  to  quit  at  the  Chrtfitnas  following ;  which  notice  the 
leflbr  accepted,  and  that  at  the  expiration  of  the  faid  notice  be 
gave  up  (he  pofieffion,  ^r.  The  plaintiff  replied  to  the  firft 
part  of  the  plea,  that  the  rent  due  at  Chriftmas  1794  was  in 
arrear  and  unpaid,  on  which  ifliie  was  joined,  and  which  ifl!ue 
was  afterwards  found  for  the  defendant ;  and  as  to  the  other 
part  of  the  plea,  that  the  defendant  did  not  pay  all  rent  and 
arrears  of  rent  and  duties  on  the  tenants,  part  to  be  paid,  &V. 
and  perform  all  the  covenants  contained  in  the  indenture  on  the 
part  of  the  lefTce,  until  the  expiration  of  the  firft  three  years, 
according  to  the  form  and  tSt€t  of  the  provifo  :  to  this  the  de- 
fendant demurred  fpecially,  afligning  for  caufes  that  the  plain- 
tiflF  did  not  thereby  deny  or  traverfe  any  of  the  matters  con- 
tained in  that  part  of  the  plea  to  which  the  fame  was  meant  to 
be  a  replication ;  but  attempted  to  introduce  a  collateral  and 
immaterial  ifliie,  and  that  the  replication  did  not  fuftain  the 
adion  or  fupport  the  declaration,  but  was  a  departure,  Is^c. 
The  court  of  C.  B.  gave  Judgment  for .  the  plaintiff,  which  was 
affirmed  in  the  K>B,  the  court  being  of  opinion  that  the 
words  of  the  provifo,  as  well  as  the  obvious  intention  of  the 
parties,  created  a  condition  precedent.  Porter  y.  ShepbarJ,  in 
Error,  EaJL  36  G.  3.  6  Term  Rep.  B,  R.  665. 

15.  j1.  having  a  niece,  an  infant  of  about  feventeen,  devifed 
to  her  the  furplus  of  her  perfonal  eftate,  to  be  paid  to  her  at 
her  age  of  21,  and  if  (he  fliould  die  before  21  or  marriage,  the 
teftatrix  devifed  it  over ;  the  niece  fliall  have  the  intereft  paid  her 
in  the  mean  time,  the  devife  over  being  but  a  condition  fubfe- 
quent.     Nicbolh  v.  OJborn,  2  P.  Wms.  420.  Trin^  ^1^1* 

16.  John  Richard/on  Ci/rr^  having  an  eftate  for  life,  under  the 
will  of  Sarah  Currer,  with  remainder  in  tail  to  Htnry  Richard/on^ 
devifed  his  own  eftate,  together  with  the  eftate  under  the  will,  to 
truftees  to  ufes,  by  which  the  tenant  in  tail  would  take, only  a 
life  eftate,  but  provided  that  his  own  eftates  Ihould  not  be  con- 
veyed until  the  tenant  in  tail  (hould  fuffer  a  recovery,  and  bar  the 
remainders  in  the  former  will.  Henry  Richard/on  did  aQs  of 
owncrfliip,  and  prepared  for,  but  never  fufiered  the  recovery,  and 
died.  This  is  a  condition  precedent,  which  the  tenant  in  tail  not 
having  performed,  John  Richardfon  Curret^s  own  eftate  never 
vefted,  and  the  eftate  of  Sarah  Currer  is  not  affe^ed  by  it.  2  Bro% 
Ch.  Rep.  6'j.  Roundel  v.  Currer,  Eaft.  1 786. 

For  more  of  Conditions  precedent,  fee  tit^Drv^,  Rjtmainitr 
(Wj  per  tot.  Stocks  per  tot.  i^nd  other  proper  titles. 
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(T,  2)  Precedent  what,  and  what  fubfequent.     As    C  B  ] 
to  Marriage  and  Carriage  Portions.  5 vjner  Zf. 

See  Suppl.  tit.  Marriage  {K),  (K.  2)jpo/l. 

(T.  7)  Breach  relieved.     In  what  Cafes  of  Condi-  I  C 

tions  precedent  or  fobfequent.  L-I2!L2J 

r.  jf  Having  been  elefted  to  one  of  the  travelling  fellowfliipt 
-^*  under  Dr.  Ratclff's  donation,  received  the  falary  for  five 
years,  and  then,  inftead  of  travelling  beyond  fea  for  five  more,  as 
the  will  requires,  upon  ill  health,  refigns  j  the  truftees  accept  the 
refignation,  and  put  another  in  his  room.  This  is  a  difpenfation 
of  the  condition  ;  if  chey  had  refufed  to  accept  the  refigaation,  it 
would  have  been  other  wife,  i  Jlti.  358.  Attorney^Generalv.Dr* 
Stepbens^  Eaft.  10G.2. 

2.  Where  the  hufband  for  a  valuable  confideration  covenants 
that  his  wife  (hall  join  with  him  in  a  iiije  \  this  court  will  enforce  a 
performance  of  fuch  covenant :  but  if  it  appears  to  be  impoflible 
for  the  hufband  to  procure  his  wife's  confent,  (as  fuppofe  there 
are  difi^ences  between  them,)  the  court  will  not  decree  it,  efpe- 
cially  if  the  hufband  offers  to  return  the  money,  with  interefl  and 
cofls,  and  to  aafwer  damages.  HaJi  V4  Hardy ^  3  P.  Jf^mi,  187. 
Trift.  1733. 

(U)  What  fliall  be  faid  a  Condition  againil  Law.    [  A  ] 


[^nd  Pleadings.] 


5  Vioer  94. 


I.  npHE  condition  of  a  bond  entered  into  by  the  parfon  to  the  Debtoa 

^    patron  of  the  church  was  general  to  refign  on  requeft ;  *•?■?<*»  con. 
and  an  a£lion  being  brought  on  the  bond,  it  was  faid  per  cur.  ^^^^  ** 
that  thefe  bonds,  though  to  reGgn  generally,  are  good,  and  have  benefice. 
been  fo  allowed  conllantly ;  and  that  there  are  many  cafes  of  it,  The  court 
becaufe  they  may  be  on  good  and  valuable  confideration,  and  not  [he'^dafemi. 
fimoniacal  as  in  cafe  he  takes  a  fecond  benefice,  or  for  non-  ant's  coua« 
refidence;  and  that  a  court  of  equity  will  infill  on  thefe  bonds  ^*^' "i*"*  ^'*« 
where  made  on  a  good  confideration.     Turner  v.  Hawkins,  Trin.  fuch'bSndu 

4  G.I.   Forte/c.  2S^*  tbej  having 

been  fo  often 
•ftiblSlhed  tvfft  la  a  court  of  equity*  And  alio  wliere  the  conditioa  it  geaemU  and  not  barely  to  refign  co 
a  firtiealar  pcrfoB.  Pcele  v.  Com.  Carliol.  Mich.  6  G.  i.  Str.  227.  The  plaintiff  wat  prefentcd 
tea  living  by  tin  defendaat,  and  previous  thereto  gave  a  general  bond  of  refignation,  after  the  end  of 
M*  yeaiSy  oa  three  moatbi  requeft.  A€t\on  foed  at  law  and  judgment  recovered  on  the  bond.  Biil  by 
fiaiaiiff  for  aa  iajiuidiofl,  and  int.  «/.  for  a  difcovery  whetiier  the  defendant  had  not  fold  the  advowfon 
CacK  thi  ead  of  fix  yeait,  with  a  promife  of  procuring  an  immediate  refignation.  Tha  defendant 
dbmorred  tir  the  difcovery,  ai  tending  to  fubjed  to  the  peaaltiet  of  the  ftatute  againft  fimony  i  the 
^coimer  w«  ovcrrakd.  Bat  Lord  Hardwicke,  C.  was  of  opinioni  that  the  fale  of  an  advowfon  during 
a  vacancy  it  not  within  the  ftatate  of  fimony  {  a  iaie  of  the  next  prefentation  if,  but  it  it  void  by  the 
coauDon  Jaw  t  be  faid,  thefe  fort  of  bonds  are  good  at  law,  and  fo  they  are  in  equity,  unlefs  an  ill  ufe  it 
acteapled  to  be  made  of  them,  m  which  cafe  the  court  of  Chancery  will  interfere.  Gray  v.  Hefiteth, 
^'Va^t*    las  last  cafe  te  the  Hottfe  of  Lwda  it  wai  dtcei  nined,  that  age&eralbond  ofrcfigoatioa 
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bad*  The  Blihop  of  London  ▼.  Frytche,  13  G.  3.  but  ic  feemt  to  have  been  contnir  to  the 
opinion  of  thejudgea^  eicept  LordThurlow,  C.-^'ln  an  a&ion  of  debt  on  a  bond  given  by  an  incumbent 
10  the  patroB»  on  prefentatiooy  to  refide  on  the  living*  or  to  reiign  if  he  did  not  return  to  it  after 
Bodce  ;  and  alio  not  to  commit  wafte,  ice  on  the  parfonage-houfc.-  Lord  Kenyon,  Ch.  J.  declared  hia 
•pittioOf  that  a  bond  for  perform4nce  of  fach  duties  is  not  illegsl,  for  the  plaiotifF  did  not  call  for  a  rclig- 
MCion  of  the  incumbent*  but  merely  for  a  performance  of  thoie  duties  which  in  morality,  religion,  and 
law  be  ought  to  do.  And  BuUer,  J.  Uldf  he  could  not  find  any  inamorality  or  illegality  in  the  bond. 
Baglhaw  V*  Bo&ley,  Mkh.  31  G.  3.  4  Term  Rep.  B.  R.  7H.  In  anorher  cafe,  which  was  debt  on 
bond*  conditioned  to  refide  to  ferre  that  core  and  no  other,  to  refign  in  favour  of  the  patron's  foo,  and  to 
keep  in  good  imir  the  re£lary-houfe  and  chancel  j  to  which  the  defendant  pleaded,  firft,  that  the 
agreement  was  mnoniacal  ^  fccond,  that  be  had  performed  every  part  of  the  agreement,  except  that 
vc^pefttng  the  refignation  t  to  tfacfe  pleas  there  wai  a  general  demurrer  and  joinder  ;  but  the  court 
(underftaodtng  that  it  was  Intfcnded  to  carry  the  cafe  up  to  the  Hoofe  of  Lords;  gave  judgment  for  tho 
plaintiff,  without  hearing  any  vgument.  They  faid,  that  as  this  was  not'precifely  fimilar  to  the  cafe 
•f  the  Bilhop  of  Londooy  tbej  woe  booad  by  the  eftabUflied  feries  of  precedents  to  give  judgooent  for 
tepbiatifi^    Partridieu.  Whifton»  Trin.  31  G.  3.    4  Term  Rep.  B.  R.  359. 

S.  (t  Burr.       2.  In  the  condition  of  a  bond  it  was  recited  that  Jy.  P.  and 
'^  the  pbiintiflTy  having  contraQed  a  love  for  each  other,  had  agreed 

to  Utc  together  on  terms  ;  that  ff^.  P.  (hould  find  the  plaintiflF 
in  neceflaries,  and  if  he  happened  to  die  in  her  lifetime,  or 
fliottld  refufe  to  live  with  her,  he  (hould  pay  her  an  annuity  of 
60  /.  per  annum  \  all  which  (he  was  to  forfeit  if  (he  left  him :  for 
the  performance  of  all  which  the  condition  was.  In  an  a£lion 
brought  by  the  plaintiiF  againft  the  adminiftrator  of  W.  P.» 
the  defendant  pleaded  that  the  bond  was  given  for  an  unlawful 
confideration,  that  of  living  together  in  a  (late  of  fornication, 
and  was  therefore  void  in  law.  The  plainti(F  replied  that  (he 
being  a  virgin  was  feduced  by  W.  P.  and  that  the  bond  was 
given  as  a  compenfatidn  for  her  chaftity,  ?nd  as  a  proviiion  for 
her.  Demurrer  tnde.  And  per  cunam^^Htvc  is  no  virtuous 
part  in  the  contrafl.  All  is  calculated  for  the  purpofes  of  pro* 
ftitution.  Inftead  of  premium  pudiciiU,  this  is  pretium  impudtcitis* 
Judgment  pro  defendant.  IValker  v.  Perkins^  Mich,  j  Geo.  3» 
£laci.  stj. 

3.  The  condition  of  a  bond  was  (o  pay  a  lady  an  annuity  of 
30/.  in  con(ideration  of  a  paft  cohabitation,  and  the  court  held 
it  to  be  a  lawful  and  confcientious  confideration.  Turner  v, 
Vaugban^  Eajl.  7  G.  3.     2  Wilf.  339. 

4.  The  condition  of  a  bond  was,  that  if  the  obligor,  his  heirs, 
executors,  or  adminiftrators,  (hould  hire  one  S.  C.  as  a  fervant, 
for  fttch  a  time  as  (hould  gain  him  a  fettlement  in  the  pari(h  of 
S.,  and  (hould  permit  and  fuffcr  him  to  gain  a  fettlement  in 
the  pari(h  of  5.,  or  if  the  faid  S.  C.  (hould  gain  a  fettlement, 
by  the  afliftance  of  the  obligor,  any  where  out  of  the  pari(h  of 
C»  then,  C5V.  and  refolved  by  the  court  that  the  bond  was  a 
good  one,  an4  nothing  illegal  appeared  in  it.  Whiting  and  oiher 
ChurehwardenSf  ffc,  v.  Punehard^  Eajt.  10  G.  3.     3  Wilf.  50. 

^e  Butlp  note  i.  to  C^.  LitU  206.  b. 
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(Z)  What  Condition  (hall  be  faid  to  be  repugnant  to    C  B  ] 

the  Eftate,  or  not.  £2^112!: 

LANDS  are  leafed  to  a  horfedealer  for  21  years,  at  rack-rent; 
with  a  provifo  for  the  landlord's  re -entry  on  the  tenant's 
committing  any  zQ.  of  bankruptcy  whereon  a  commiflion  (hould 
iflue.  lliis  condition  was  held  good  ;  but  Bailer^  J.  faid,  that 
there  might  be  great  reafon  for  a  di(tin£tion  between  fuch  a 
£laufe  in  a  hufbandry  leafe  for  2 1  years,  (as  the  one  in  quedionj) 
and  in  a  leafe  for  a  long  term.  Roe  v.  GaUiers,  2  D.t^  E.  133. 


iner  iit« 


(C  a)  What  fhall  be  faid  a  Condition  impoffible.    iXi 

See  ButL  note  i.  to  Co.  Liu.  206.  a. 

(S.  a)  What  fliall  be  faid  a  Performance,  and  what  a  5X!!i!i!ii 

Forfeiture.     [By  Deed.'] 

I.  A  Warrant  is  granted  for  nominating  two  lives  in  a  copy- 
^^  hold  eftate  held  under  the  crown  as  part  of  the  duchy 
of  Cdrnwaliy  but  fubje£l  to  thefe  conditions^  viz.  Provided  the 
ffiate  be  perfeBed  infix  months  after  the  date  of  the  warrant,  and  the 
warrant  inrolled  before  the  auditors  of  the  faid  duchy,  and  thdt  the 
fine  be  firfi  paid  into  the  hands  of  the  Receiver^General  of  the  faid 
Juchfy  or  his  deputy,  andfo  certified  under  one  of  their  hands  and fea/s. 
The  fine  was  not  paid  till  after  the  expiration  of  the  fix  months. 
The  firidt  letter  of  the  warrant  not  being  complied  with,  the  fame 
was  held  void  by  the  court  of  Exchequer ;  whofe  decree  w^s 
confirmed  in  Dom,  Proc.     Moore  and  Crofsj  i  Bro.  Pari.  Ca.  84. 

2.  Demife  of  a  meffiiage  and  mill  for  21  years  at  a  yearly  rent, 
with  a  proYifo  for  re-entry  on  non-payment  of  the  rent,  or  breach 
of  any  of  the  covenants.  Amongft  the  covenants  was  one  in 
the  following  words,  viz.  **  that  the  lefiee,  his  executors  or  ad- 
^*  miniftrators,  (hall  not,  nor  will  at  any  time  or  times  during  tifis 
"  demife,  q/Jign,  transfer,  orfet  over,  or  otherwife  do  or  put  away 
<*  this  prefent  indenture  of  demife,  or  the  premifes  hereby  de- 
***  mifed,  or  any  part  thereof,  to  any  perfon  or  perfons  whom- 
<*  foever,  without  the  confent  of  the  leflbrs,  their  heirs  or  afligns, 
*^  in  writing  under  their  bands  and  feals  firft  had  and  obtained 
'<  for  doing  thereof."  The  leflee  afterwards,  without  any  previ- 
ous licence,,  demifed  the  premifes  for  a  period  three  months  ihort 
of  his  own  term.  The  court  of  C.  B'.  was  of  opinion,  that 
this  underleafe  was  not  a  breach  of  the  provifo.  Affign,  transfer, 
undfet  over,  they  faid,  were  mere  words  of  aiBgnment  5  •'  other* 
<<  fi;^^or^»f0«tfaj^,''fignified  any  other  mode  of  getting  rid  of 
the  premifes  entirely,  and  could  not  be  confined  to  making  a 
Mdci^lcafe.    Crufoe  y.  Bugby^  %  Bl.  766.  3  JFUf  ^6^.  S.  C. 

3.  Demile 
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3.  Demife  for  years  to  one,  his  executors  and  adminiftratots  ^ 
with  a  provifo,  that,  if  the  leflee,  his  executors  or  adminiftrntors^ 
fliould  aflign  without  licencei  then  the  leafe  (hould  be  void. 
After  the  lefTee's  death,  the  term  then  in  the  hands  of  his  ex- 
ecutor was  taken  in  execution.  The  court  of  K.  B.  were  equally 
divided  in  opinion,  whether,  by  this  involuntary  aflignment,  the 
leafe  was  forfeited  or  not ;  Lord  Mansfield  obferving,  that  as 
by  the  terms  of  the  leafe  the  executors  were  to  take,  the  re- 
ftri£iion  appeared  repugnant  to  the  grant  itfelf,  inafmuch  as 
alienation  was  neceflary  to  execute  the  truft  of  the  executorfhip. 
Lord  Stanhope  v.  Skoggs^  cited  in  2  Durnf.  isf  Eqft^  134.  I40« 
Afterwards  Buller^  J.  in  ib*  430.  faid,  that  the  doubt  of  the 
court  in  this  cafe  was,  that  the  aflignment  was  the  zQ.  of  law 
and  not  of  the  party.  See  Goring  v.  Warren^  dated  in  6  Fin.  85. 
fl^  9.  and  fince  reported  in  2  Eq.  Ca,  Air.  100. 

4*  Leafe  from  the  duchy  of  Lancafter^  in  which  was  a  provifo, 
that  the  leafe  and  all  qffignments  thereof  fliould  be  inroUed  within 
three  months  from  the  date,  with*  the  auditor  of  the  duchy ;  or 
otherwife  fliould  become  void.  The  lefiee  afterwards  made  a 
leafe  for  a  period  fomewhat  lefs  than  what  remained  unexpired 
of  the  original  term ;  but  no  inrolment  was  made  of  this  un- 
derleafe.  The  court  of  J9. 12.  were  of  opinion,  on  the  authority 
of  Crt^oe  V.  Rugby^  that  this  underleafe  was  not  within  the 
provifo.     Kinnerfley  v.  Orptf  i  Doug.  56. 

5.  Demife  for  21  years,  in  which  was  contained  a  provifo, 
that,  if  the  leflee,  his  executors  or  adminifirators,  fliould  at  any 
time  during  the  faid  term  fet^  let^  or  ajfign  over  the  faid  thereby 
demifed  premifes,  or  any  part  thereof,  without  the  licence  or 
Gonfent  of  the  leflbr,  his  executors,  life,  for  that  purpofe  firft 
had  and  obtained  in  writing,  then  the  demife,  isfc.  fliould 
be  void.  The  leflee  entered^  and  then  died  inteftate.  After- 
wards his  adminiftratrix  demifed  the  premifes  for  a  period  one 
day  fliort  of  the  original  term.  Some  tranfa&ions  took  place 
between  the  leflbr  and  leflee,  and  his  adminiftratrix,  both  prior 
and  fubfequent  to  this  underleafe,  but  they  were  held  not  to 
vary  the  cafe.  The  court  of  B.  R.  were  of  opinion,  that  the 
words  of  the  provifo  extended  in  this  cafe  to  an  underleafe ;  and 
that  the  condition  was  broken  by  the  demife }  and  Buller^  J. 
obfervcd  that,  in  the  cafe  of  Crufoe  v.  Rugh,  (which  was  cited 
in  favour  of  the  underleafe,)  the  word  ^*  /^t'Mvasnot  ufed,  which 
was  there  a  material  one.  AJhhurJl^  J.  however  exprefled  his^ 
doubt,  whether  the  re(lri£lion  in  this  cafe  would  have  extended 
to  the  executors  and  adminijlrators  of  the  lefiee,  unlefs  they  had 
been  exprefsly  named.    Roe  r.  Harrifon^  2  Durnf*  (^  Eafi,  425. 

With  refped  to  the  performance  or  forfeiture  of  conditiotia 
created  by  mils,  fee  Stiff  L  tit.  Vnn/e  (G.  c)i  /^t 
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(Z.  a.  4)    To  fave  harmlefs.     Pleadings.  [  A  ] 

^  ^'  °      .  5Vincri75. 

1.  "pHE  plaintifT  in  his  declaration  fet  forth  a  covenant,  which  Fk/*  Dudley 
*     recited,  that  the  defendant  had  fold  a  certain  quantity  of  ''"^^|||,°"* 
goods  to  her  teftator,  which  had  been  arrelled  zt  Archangel  by  Rep!B.R. 
JE.  jff.,    and  therefore   the   defendant   covenanted   to  fave   him  584* 
harmlefs  from  any  cods  or  damages  relating  to  fuch   feizure; 
and  then  affigned  for  breach,  that  E.  B.  having  arrefted  the  faid 
goods  prate^tu  of  a  debt  due  from  the  defendant  to  him,  touch- 
ing which  arreft  the  teftator  was  put  to  1500/.  expence,  which 
the  defendant  had  neglected  to  pay.     To  this  declaration  it  was 
obje£ledj  that  the  covenant  did  not  extend  to  tortious  a£ls,  for 
which  the  plaintiiF  had  a  remedy,  and  therefore  the  title  of  £.  Bm 
ought  to  have  been  fet  forth ;  whereas   here  it  was  only  faid 
pratextu.     But  centra^   it  was  argued  and  agreed  by  the  court, 
that  though  it  was  a  generalrule,  that  in  thefe  cafes  the  plaintifF 
muft   fliew  a  title  in  the  difturber  (a),  yet  it  extends  only  to  («)?<» 
cafes  of  a  general  covenant,  and  not  where  it  Is  particular  againft  which  pur- 
the  a  As  of  particulafr  perfons,  for  there  it  takes  in  even  tortious  ^fScLnT^' 
a£ls.     Perry  v.  Edwards,  Mich*  7  G.  I .  Sir,  400.  .  ftate,  that 

the  difturWr 
kad  lawful  right  and  tide,  and  having  fuch  lawful  right  and  title,  entered  &c.^  for  in  afligning  a  bieach  of 
coreoant  it  is  fufficient  if  it  h  certaioy  to  a  general  intent,  yuit  f  oftcr  v.  Pierfon,  4  Teroa  Rep.  B.  R» 
^17. 

2.  Debt  on  bond,  conditioned  to  indemnify  the  plaintiff.  The 
defendant  upon  oyer  pleaded  generally  quod  indempnem  confervavit^ 
without  (hewing  how.  And  upon  a  general  demurrer  it  was 
agreed,  the  plea  was  ill  before  the  a£t  for  amendment  of  the 
law,  for  that  no  ifTue  could  be  joined  upon  it.  But  then  it  was 
objeAed  that  this  (hould  have  been  (hewn  for  caufe  of  demurrer. 
And  of  that  opinion  was  the  court,  for  the  fubftance  is  the 
faving  harmlefs,  and  how  that  was  done  is  but  matter  of  form, 
fo  the  plaintiff  prayed  leave  to  dtfcontinue,  upon  payment  of 
cods,  which  was  granted  accordingly.  IVhite  v.  Cleaver^  HiL 
12  G.  I.  Sir.  681. 

3.  Debt  on  6ond.  The  condition  was,  that  if  the  defendant 
(hould  indemnify  plaintiff  for  what  beer  and  ale  he  (hould  de- 
liver to  one  S.,  then  the  bond  to  be  void.  Plea  that  the  plaintifF 
delivered  no  beer  to  5.  after  the  makipg  the  writing  obligatory. 
Replication,  that  he  did  deliver  beer  to  the  faid  S,  to  fuch  a  fum ; 
general  demurrer  and  joinder.  In  fupport  of  the  demurrer  it 
was  obje£led,  that  it  did  not  appear  by  the  replication  that  the 
beer  was  delivered  before  the  filing  of  the  bill.  And  per  Lee^ 
Ch.  J.— It  would  have  been  better  to  have  faid  «  before  the  filing 
*'  the  bill  ;'*  but  as  this  is  upon  a  general  demurrer,  and  it  is  only 
matter  of  form,  judgment  for  the  plaintiff.'  Thnalc 'v.  Vaughan^ 
Hii.  16  G.  2.  I  mi/.  5. 

4.  Debt  oh  bond,  brought  by  the  plaintiffs  as  churchwardens 
of  the  paTi(h  of  A.    The  defendant  craves  oyer  of  tlie  condi- 
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tiotii  which  isi  that  if  he  keep  the  parifl)  harmlefs,  and  mam* 
tain  a  certain  badard  child,  then  the  obligation  to  be  Toid^ 
otherwife  to  remain  in  full  force,  and  then  pleads  non  damnific 
icatus.  Replicationi  that  defendant  did  not  provide  for  and 
maintain  the  child  from  fuch  a  day  till  fuch  a  day,  and  ^at  the 
pariih  have  been  obliged  to  pay  5  /•  to  maintain  the  child  during 
that  time»  tt  i^  par.  Mirifoan.  Rejoinder,  that  the  defendant 
provided  for  the  child  during  that  time,  and  ifiue  thereon ;  which. 
Ming  found  for  the  plaintiffs,  it  wa$  moved  in  arreft  of  judg- 
ment, becauie  it  did  not  appear  upon  the  record  that  the  child 
Waa  born  in  the  parifli  of  A,^  and  therefore  the  paridh  v/as  not 
chargeable,  an5i  could  not  be  damnified.  But  it  was  anfwered 
and  agreed  by  the  court,  {Gufidry^  J.  only,)  that  it  appeared 
upon  the  record  the  plaintiffs  were  churchwardens  of  the  parifli 
€f  ^.f  and  the  court  would  intend  that  it  was  proved  at  the 
tnaX  that  the  child  was  bom  in  the  parilhof  A.  Ceoh  ami 
miotber  w.  Petiit^  C.  B,  Eajl.  26  G.  2.     2  WUf.  5. 

5.  Debt  on  bond,  whereof  the  defendant  craves  oyer  and  fe(g 
tat  the  condition  \  whereas  the  inhabitants  of  S.  have  threatened 
to  fue  A.  for  nominating  W,  L.  to  be  curate  of  5.  chapel  vol 
the  parifli  of  K*  Now  the  condition  of  this  obligation  is  fuch, 
that  if  W.L.  {hall  fave  haxmtefs  and  indemnified  the  faid  An 
from  all  damages,  expences,  and  fums  of  money  which  the  faid 
A.  or  his  executors  (hall  be  obliged  to  pay  by  reafon  of  the  fatd 
A.  making  fuch  nomination,  or  ihall  fave  him  harmlefs  and  in- 
demnified from  all  fuits,  Isfc,  by  reafon  thereof,  or,  l^c.  then  the 
^obligation  tQ  be  void,  otherwife,  \fe.  and  pleads  n<m  d^mnificttus. 
The  plaintiff  replies,  and  affigns  for  breach,  that  he  was  obliged 
to  pay,  and  did  pay,  fo  much  money,  by  reafon  of  fuch  nomine- 
tion  of  W.  L.  to  the  faid  curacy  of  S.  The  defendant  demurs 
'i;eneral|y,  and  objeds,  that  the  replication  is  not  iffuaMe  \  that 
the  breach  aiCgned  is  ill,  becauie  the  plaintiff  only  fays  he  bat 
i)een  obKged  to  pay,  aad  did  pay,  but  does  not  fay  how  he  was 
obliged  to  pay  iti  whether  by  fuit  or  how,  and  the  conditMHi  i$ 
Co  fave  harmJeft  from  fuits.  Civri^— The  obje6lion  ought  not 
to  prevail,  for  this  is  only  matter  of  form,  but  if  it  was  matter 
of  fubftance,  the  breach  is  well  enough  ai&gned  and  tffuaUc* 
Judgmeat  pro  quer.  Simmons  v.  Latighome^  Hilm  27  G*  2. 
k  WHf.  II. 

d»  Debt  on  bcxid*  The  condition  whereof  recited,  that  G.  N. 
J^ing  UXtA  in  fee,  C^r.  died  inteftate,  (5*r,  leaving  a  fon  J.^  &c. 
nnd  A^  N.  his  widow  then  living;  that  J^  &c.  were  about  to  fell 
the  eftatet  and  that  A.  N.  had  married  a  fecond  huibaud  D.  li^ 
that  a  doubt  had  arifen  concerning  her  right  to  dower^  and  that 
it  was  agreed  that  30  L  part  of  the  purchafe-money  of  the  eftate 
Ihould  be  left  in  the  hands  of  W.  (the  defeqdant),  in  ofder  to 
indemnify,  (5V.  from  the  faid  claim,  bV.  and  all  cofta  and 
charge9|  ike.  The  condition  then  was,  that  if  IF.  (the  defeat 
ant)  and  one  C,  or  their  heirs,  executors,  and  admiiiiftra&>n^ 
Ao^Id  indemnify  the  ^aintiff  from  all  claim  of  dower  that 
iiaight  be  made  by  the  faid  A. N^  u  widow  of  <r«i^*  oitf  of 

4  .the 


&e  ftid  ptemHes^  and  of  and  from  all  cofts^  chatges,  damages^ 
demands,  isTr.  that  might  arife  or  happen  by  or  from  fach  ciaim, 
&V«  then»  \sfc.  Plea,  that  defendant  had  indemnified.  Repli* 
cation,  that  D.  JT.  married  the  widow,  and  exhibited  a  bill  in 
Chancery  for  arrears  of  dower ;  that  plaintiff  anfwered  die  bill, 
and  expended  8  /•  10  /•  for  cofts  in  the  faid  fuit.  Demurrer  inde  | 
and  for  caufes  the  defendant  fliews,  firft,  that  the  replicatioa 
is  not  a  dire  A  anfwer  to  the  plea ;  ad,  no  ifiue  can  be  taken 
upon  it ; '  3d,  that  no  breach  of  tlie  condition  was  fufficiently 
Ibewn  in  it.  Bed  per  n/r.— The  cafe  is  moft  clearly  within  the 
words  and  meaning  of  the  condition :  the  obligee  nas  been  aU 
ready  damnified,  and  therefore  has  a  right  to  be  immediately  re- 
imburfed.  Befides  here  was  30/.  left  in  the  purchafer's  hands 
to  indemnify  the  plaintiflF,  and  the  indemnification  is  againft  thq- 
claim  and  all  confequences  of  it.  The  obligee  has  nothing  to  do 
with  the  claimant's  right ;  it  is  enough  that  he  is  damnified  by 
the  claim  :  he  is  not  to  (lay  until  the  determination  of  the  fuit ; 
he  has  an  immediate  right  to  be  reimburfed.  Judgment  for  the 
plaintiff.     Ciai/ofterY.  WMer^  Eaft.  31  G.  a.  Burr.  574. 

7.  Debt  on  bond,  'which  was  to  indemnify  plaintiff,  ^e^ 
againft  expenccs,  as  to  a  baftard  child.  Plea,  that  the  child  ia 
an  infant  in  the  arms  of  its  mother,  and  that  defendants,  while 
the  child  and  mother  were  with  them,  took  care  of  it  and  pro* 
vided  for  it  every  thing,  but  that  the  mother  hath  taken  away 
the  child  from  the  defendants;  and  that  it  hath  not  fince  been 
delivered  to  them  by  the  plaintiiSF,  tt  bocj  &c.  Plaintiff  replies^ 
that  it  is  true  the  child  was  carried  away  bv  the  mother,  who 
for  fome  time  provided  for  it ;  but  for  replication  fays,  that  it 
afterwards  became  chargeable  to  the  parifh,  and  that  the  plaintiff 
hath  been  obliged  to  pay  fuch  charges  to  the  parifii,  whereby  h^ 
is  damnified,  et  hoc^  &c.  Rejoinder  infift^  that  the  child  was  an 
infant  under  feven  years  of  age,  and  in  the  keeping  of  the 
mother ;  and  that  it  was  not  in  defendants'  power  to  take  it  from 
her  and  keep  it,  fo  as  to  indemnify  the  plaintiff.  To  this 
plaintiff  demurred,  and  (hewed  for  caufe  that  the  rejoinder  is 
argumentative,  neither  confeffes  and  avoids,  or  traverfes  or 
denies,  and  is  alfo  a  departure  from  the  plea.  The  whole 
court  were  of  opinion  that  the  plea  was  bad ;  the  defendants 
could  plead  nothings  but  one  of  thefe  two  things,  either  that 
plaintiff  had  not  been  damnified,  or  (in  excufe)  if  he  had  been 
damnified,  he  himfelf  was  the«occaGon  thereof}  neither  of  which 
Ifaey  had  done.  The  mother's  taking  away  thie  child  was  no 
excufe  at  all.  The  replication  hath  (hewn  how  the  plaintiff  was 
damnified,  and  the  rejoinder  in  effe£t  hath  admitted  it,  becaufc' 
at  hath  not  denied  it.  Hullani  v.  Mauliin  and  amtketp  Trin* 
33  t^34G.2.   aJTi^.  ia6. 

8.  Debt  on  bond,  conditioned  for  the  faithful  and  boneft  fer-  lE>e&t  00 
vice  of  one  JT.  B.  as  clerk  to  die  plaintiff  in  his  trade  of  a  J^'^,  J|* 
brewer.    Defendant  pleads  that  the  plaintiff,  on  the  day  of  the  after  crtTiof 
date  of  the  bond  (13th  July  1771),  exercifed  and  carried  on,  in  oyer  of  the 
lui  own  aame  onlyi  the  urade  of  a  brewer,  and  fiom  that  day  ^^{f^, 
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the  piaintifli  ^xitU  a  Certain  day  (26th  D^r^m^rr)  following)  and  no  longer  $ 
^^*^^j  and  that  the  fcrvice  of  the  clerk  in  the  condition  mentioned 
in  o  ih:ir'  ^^^  intended  to  be  executed  by  the  faid  IF.  B.  to  the  plaintiff^ 
fervice,and  in  his  trade  of  a  brewer,  fo  carried  on  by  him  on  his  own  ac- 
empioywi  count  only;  and  that  the  plaintiff  on  the  ] aft-mentioned  day 
the^r  ^op  entered  into  partnerfhip  with  one  J.  Z>.  and  carried  on  the  trade 
and  count,  from  thcnce  in  their  joint  names.  That  W.  B,  on  the  13th 
Imd^'ha'di  ^'^'•^  '77*>  cntcrcd  into  the  fervice  of  the  plaintiff,  and  con- 
obiigorshad  tinned  with  him  therein  until  he  entered  into  partnerfliip  with 
agreed  to  be-  J.  D,  (a6th  December)^  when  he  quitted  the  fervice  of  the  plain- 
riro/hrfi  '*^'  carried  on  by  him  alone,  and  afterwards  on  the  fame  day 
delity,  as  far  entered  iuto  the  fervice  of  tbe  plaintiff  and  J.  D.  in  their 
at  9001.  partnerfhip  trade;  and  that  during  all  the  time  W.  B.  continued 
dared  that  *"  ^^^  fcrvicc  of  the  plaintiff  alone,  he  did  faithfully  fervc  and 
ifP.  j.  perform  the  condition  of  the  bond.  The  plaintiff  replies,  ad- 
fliouid  faith-  mitting  the  fa£ls  ftated  ;  and  further  fays,  that  upon  his  taking 
count"for  3^'  ^'  ^"'^  parmcrfliip,  ff^,  B.  was  continued  clerk  from  thence 
and  pay  to  Until  the  I  ft  September  1772,  and  was  not  difcharged  by  the 
thepiamtiffi  plaintiff  and  7-  -O-  o*"  Either  of  them;  and  which  faid  continuance 
mone^he**^  of  the  faid  W.  B.  in  his  office  is  the  faid  quitting  the  fervice  of 
ihouidatany  the  plaintiff,  and  entering  into  the  fervice  of  the  plaintiff  and 
time  receive,  J;  f).  mentioned   in   the  defendant's  plea;  and  that  JF*. -B.  on 

^riicTofthe  ^^^^  '9'^  ^^Y  ^^  '^^gHft  '77^*  rcceivcd  in  his  faid  office  147/.  13/. 
piaintifTs,  on  account  of  the  plaintiff  ^nd  his  partner,  and  was  requefted 
and  did  not  fcy  the  plaintiff  to  pay  the  fame  to  him  and  J.  D.,  but  that 
^.  then  the  ^^- ^*  ^^^th  «ot  paid  the  fame  to  them  or  either  of  them. 
fonditionto  Demurrer  iW^,  and  joinder.  The  court  were  of  opinion  that 
'TT'^'  the  defendant's  plea  was  well  pleaded;  J"or  the  rule  is,  when  the 
from  We  *  defendant  craves  and  fets  out  the  oyer  of  the  condition,  to  plead 
date  of  the  generally  the  performance  thereof,  this  is  a  good  bar  to  a  com- 
fcond,23d  ipQj^  intent,  until  the  plaintiff  replies  and  alleges  a  breach 
,77p"[fn  within  the  condition  of  the  bond,  which  they  were  of  opinion 
the  24tb^  he  had  not  done;  for  the  defendant  ought  not  to  be  bound  beyond 
iir"*lai"^ff  ^^^  fcopc  of  his  engagement,  which  was  to  be  anfwerable  for 
jcarrfcd'on  *  ^^^  fidelity  of  W,  B.  to  the  plaintiff  only,  not  to  the  plaintiff 
bufincfiin  and  any  other  perfon  or  pcrfonsi  when  the  plaintiff  took  a 
Iiime«*oni  •  P^^'tner,  there  was*  an  end  of  the  obligation;  the  condition  was 
that  the  '  Confined  to  the  plaintiff*  only,  and  the  breach  affigned  is  for 
fervice  in-  non-payment  of  the  money  to  the  plaintiff"  and  J.  D.  or  either 
pe°fonned^  of  them,  which  is  not  within  the  condition.  So  judgment  was 
by  the  con-    for  the  defendant.     Wright  v>  Rujfelly  HiL  14  G.  3.  iW^Hf^SZ^* 

dition  was 

to  the  plaintiffs  in  the  trade  of  bankers^  (b  carried  on  by  ihe  plaintiffs  only,  and  not  in  paitnerfliip  with 
any  other  perfon  \  that  on  the  24th  June  1780  the  plaintiffs  received  into  partner(hip  R.  B.;  that 
p.  J.  then  quitted  the  fervice  of  the  plaintiffsy  and  again  on  the  %\xh.  Jane  17S0  entered  into  the 
fervice  of  the  plaintiffs  and  R.  B.,  and  that  P.  J.  whiift  he  remained  in  the  fervice  of  the  plaintiffa 
^one,  vireli  and  fakhfuUy  accounted,  &c.  The  defendants  pleidcd  another  piea,  that  P.  J.  entered 
into  the  fervice  of  the  plaintiffs  on,  &c.  and  continued  in  the  fame  until  the  Z4th  June  1 780,  and 
then  quitted  the  fervice  of  the  plaintiffs,  and  during  that  feivice  accounted,  Ac.  The  plaintiffs  replied 
to  the  former  plea,  (proteffing  againfl  the  intention  of  ferving  the  plaintiffs  only,)  that  the  fervice  waa 
infant  and  intended  to  be  performed  to  them  in  the  bufinefs  fo  then  csrried  on  by  them  during  all  the 
time  they  (hould  continue  in  the  fame  bufinefs,  and  the  faid  P.  J.  ihould  continue  to  ferre  dicrein« 
Tiiac  on  the  l4^th  June  1780  they  admitted  the  faid'R.  B.  into  paitnerihip  in  dieir  faid  trade,  and  ia 
the  fame  houfe  wherein  they  exercifed  it  at  the  time  of  making  tbe  faid  writing  obltgatoryj  who  by 
foch  admiflioii  became  eaiiLlcd  10.  one-fourtk  (hare  of  tbe  Crad^  aad  hath  fo  xontiaued.      That  oa 
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Ihe  %%d  fcbruiry  1779  the  faid  P.  J.  entered,  Sec.  and  continued  in  the  fervice  of  the  plaTntlffs  till 
the  lith  February  17S1,  and  was  nut  dujing  a!l  chat  fims  dlfcharged.  The  replication  then  affigoed 
a  breach,  that  after  the  partneriliip  and  whiift  P.  J.  fo  continued  in  their  fervlce,  to  wit,  on  fuch  aday, 
he  received  in  his  faid  office  of  G.  20 1.  i^«.  three  fourths  of  which,  to  wic,  15I.  izs.  was  received 
by  him  on  account  of  the  plaintiffs,  which  fum  the  faid  P.  J.  was  afterwards  lequefied  to  pay,  bur, 
Urc  To  the  latter  plea  the  plaintti)^s  replied,  that  P.  J.  did  not  quit  the  fexvice  of  the  plaintiflfa 
from  the  X 3d  February  1779  till  ths  l6th  February  17S1,  and  then  affigned  a  Weadi  firniUr  to  that 
in  the  replication  to  the  former  plra.  Rejrinder  to  the  firi)  replication,  (pratefting  that  the  fcrvice  was 
not  intended  to  be  performed  as  in  the  replication  mentioned,  protecting  alfo  that  the  plaintiffs  dij  not 
take  the  faid  R.  B*  into  partnerihip  in  the'r  faid  trade,  and  in  the  fame  houfe,  &c.)  that  after  the 
partner&ip  ail  the  monies  received  by  P- J-  in  his  faid  office,  &c.  were  received  by  him  on  the  joint 
account  of  the  plaintiffs  and  R.  B.  as  copartners,  traverfing  the  receipt  of  three  fourths  of  the  money 
in  the  replication  by  P.  J.  on  th^  account  of  the  plaint'iffs.     To  the  fecond  replication,  that  P.  T. 

Quitted  the  fervice  of  the  plaintiffs,  mo<io  et  forma,  &c.  on  which  iffue  was  joined.  I'he  plaintifft 
urrejoioed  to  the  firft  rejoinder,  taking  iffur  on  the  tiaverfe.  At  the  irJAl  a  c^fe  was  rrfetved  for  the 
opinion  of  the  court,  the  faAs  of  which  accorded  with  ihofe  alleged  in  the  plcadm^^s,  and  the  queflion 
was,  whether  the  defendant  was  liable  to  the  plaintiffs  in  the  af>ion  ?  For  the  defendant,  the  cafe  of 
Wright  and  Ruffell  was  reiied  on  ;  but  the  court  were  of  opinion  that  thsre  was  a  diftin^ion  between 
that  cafe  and  the  prefcnr,  and  that  the  intention  of  the  panics,  which  appeared  to  be  that  the  fervice 
was  to  be  performed  in  and  the  lecurities  given  to  the  fiiop  and  counting- houfe,  ra'^her  than  to  the 
pontiffs,  ought  to  govern  the  cooit  in  making  their  decifion.  Willes,  J.  faid  he  could  not  accede  to 
thedoArioe  laid  down  in  Wright  and  Ruffell  to  the  extent  in  which  it  wjs  there  carried.  And  Buller,  J. 
ob&rved  that  in  that  cafe  the  breach  <alligned'was  for  embd^xting  the  whole  partnerihip-money,  and  .he 
obfierved,  that  from  the  report  of  that  cale,  that  Gould,  J.  laid  much  f\itU  upon  the  point,  that  the 
breach  was  fo  afligned,  whereas  it  ihould  have  been  for  the  plaintiffs*  money  only.  Which  objedtion* 
bowerery  Mr.  J.  Buller  faid  be  did  not  fee  the  foice  of;  he  faid  that  Lord  Ch.  J.  De  Grey  feeroed  to 
rely  much  on  the  taking  in  a  new  partner  b<'ing  the  plaintiffs*  own  ad,  and  which  determined  the 
obligation.  Buty  faid  he,  I  wifli  he  had  gone  further,  and  faid  what  would  have  been  the  cafe,  fup« 
pofiog  there  had  been  mutual  bondty  the  one  that  the  plaintiffs  fliould  continue  to  employ  the  clerk, 
the  other,  that  he  flioold  a£^  honeffly;  if  the  plaintiffs  had  taken  in  a  new  partner,  whether  they 
would  not  ftill  have  been  obliged  to  employ  the  clerk?  If  that 'would  not  have  difcharged  the 
obligation  to  employ  it  is  decifive,  for  both  the  obligations  muft  be  equally  binding.  Here  the  charge 
is  not  Increafed,  thefecurity  is  not  given  for  the  ability,  bvit  for  the  fidelity  of  the  clerk.  If  a  dif- 
foeot  conftruAion  were  to  prevail,  it  might  equally  be  faid  that  if  the  plaintiffs*  trade  had  been  but 
300 1.  j^  annum  at  the  time  of  giving  the  bond,  th^y  (hould  not  increafe  it  without  application  to  the 
foietiea.  The  p<ftta  was  delivered  to  the  plaintjtfs.  Barclay  and  others  v.  LufaSj  Mich.  24  G.  3. 
I  Term  Rep.  B.  R.  191.  Fidefcji^  pi.  it.  , 

9.  Debt  on  bond  given  hj  the  defendant  to  the  churchwardens  , 
•f  0.  (in  confideration  of  the  furrender  of  a  copyhold  e (late  to  , 
the  defendant  and  his  heirs,  by  one  J.  E, )  with  condition  to  in-  . 
demnify  the  parifli  from  all  cofts  and  charges  which  they  (hould 
fuftain  on  account  of  the  fupport  and  maintenance  of  the  faid 
7.  E.  and  ji,  his  wife,  and  fuch  child  or  children  as  (hould  be 
00m  of  the  body  of  the  faid  A*  The  defendant  pleads  mn  dam^^ 
nificaJus.  The  plaintifFs  reply  that  they  have  been  forced  and 
obliged  to  lay  out  fo  much,  on  account  of  the  maintenance  of 
the  faid  ^.  and  her  children-,  to  which  the  defendant  rejoinSi 
that  the  plaintiffs  had  not  laid  out  the  faid  funi  tnodo  ei  forma  on 
the  account  in  the  replication  mentioned.  On  the  trial  it  ap  - 
peared  that  the  plaintiffs^  had  paid  feveral  weekly  fums,  to  the 
amount  of  23  /.,  for  the  fupport  of  A.  and  her  children,  in 
purfuance  of  an  order  of  magiflrates,  while  (he  lived  in  an  ad- 
joining parilh:  and  the  plaintiffs  having  obtained  a  verdi£l, 
a  new  trial  was  moved  for  on  the  ground  that  the  judices'  order 
was  illegali  and  therefore  the  officers  were  not  forced  or  obliged 
to  maintain  the  pauperS)  fince  they  did  not  live  in  0.  pariih  ; 
that  it  was  fo  averred  in  the  replication,  and  rejoinder  refers 
to  that  by  the  words  modo  et  forma.    But  the  court  refufed  to 
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€et  aiide  the  vercKA,  bccauiie  the  jury  had  done  complete  jnftice  *p 
they  rhooght  the  objection  only  a  quibble,  for  the  periih  w,z9 
compellable  to  receive  and  provide  for  the  paupers  in  cafe  of  re- 
moval i  and  if  a  juftice  makes  an  irregular  order,  and  inftead  of 
removing  them,  direAs  the  parilh  to  pay  a  weekly  fum,  the 
parifli  18  not  bound  to  conteft  it.     And  the  court  remarked,  that 
the  rejoinder  was  not  co-extenfive  with  the  replication.     It  was 
not  that  the  churchwardens  have  not  been  obliged  to  lay  out,  but 
they  have  not  laid  out  modp  et  forpta.     And  upon  this  traverfe 
the  iflbe  was  joined.     AUtn  and  amther  v.  Sir  John  feJkM^  BarU 
Mich.   i»G.  3.  Blachjt.ii^j']. 
Ardclesof        xo.  Debt  on  bond.    The  condition  of  which  was  fet  forth  by 
wnfti^Mng  *^*  defendant,  by  which  it  appeared  that  he  and  feverai  other 
a  fuciety  for  pcrfons,  being  owners  of  different  veflels,  had  agreed  with  each 
tbe  mutual    other»  and  the  heirs,  executors,  and  adminiftrators  of  each  other j^ 

cMiTotheri  ^***^  ^^  ^^  ^"Y  ^^"^^  withitt  three  years  any  of  thcfe  veflels  flKiukk 
Aiptywhere.  be  taken,  funk,  burnt,  or  deftroyed  by  an  enemy,  the  other  co-ob- 
^y  ^^p^'   ligors  (hould,  the  better  to  enable  the  owner  of  fuch  vefiel  to  fuftaia 

wifaiVnyof  *^  '^^®>  P^Y  ^^^  ^^"^  ^  500/.  to  the  owucr  rby  name  aiiA 
^ci&ips  without  adding  <<  and  his  afligns")  of  fuch  Chip  10  taken  or  loftj^ 
w^ercioany  fuch' co-<iblig€U's.  Contributing  thereto  in  e^al  (hases  for  each 
bershadpro^  (hip.  And  the  condKtion  was,  that  the  obRgors  and  each  eS 
perty  fiiuuid  tlicm,  and  their  heirs,  executors,  and  adminiftrators,  and  every 
«ft  A*Jid*  of  them^  ufufev  the  penalty  of  500/.  to  be  paid  to  the  plsHBtiff 
contribute  to  ^  general  truftee  for  all,  (hould  perform  and  keep  the  agreement, 
fuch  loft.  He  then  pleaded  that  JD.  one  of  the  cO-obligors»  and  owner  of  a 
SlLAe7wM  certain  fliip,  had  fold,  affigned,  l^c.  his  faid  Oiip,  and  all  hia 
obliged  to  >^ight,  title,  and  intereft  therein,  after  the  date  of  the  bond,  toW.\ 
have  500 1.  and  that  he  had,  from  the  time  of  fuch  £ile  and  afiignment^ 
«nd*if* be  ^^^^^  ^0  have  any  right  or  intereft  in  the  (hip-,  that  none  of  the 
would  ceafe  Other  Aips  had  been  taken,  funk,  burnt,  or  deftroyed ;  that  the 
to  be  a  defendant  had  kept  and  performed  the  agreement  with  the 
w!i°to^^*  owners  of  the  other  fliipsj  that  from  the  time  of  the  date  of 
ilx  montbi  the  bond,  until  the  fale  df  Z);'$  (hip,  and  while  D.  had  any  in- 
notice.  In  tereft  in  her,  (he  had  not  Been  taken,  funk,  burnt,  or  deftroyed  ) 
this  «^.''°  *"*  ^^^^  during  all  that  time  the  defendant  had  kept  and  per- 
mentbyone  formed  the  agreement  with  Z>.  The  plaintiff  demurred  ge- 
ofdic  nKm-  nerally.  But  it  was  held  that  if  the  agreement  was  transferred, 
fliewcd'that  ^^  court  had  not  the  whole  cafe  upon  the  record.  If  the 
he  had  the  (hip  was  fold  without  an  aflignment  of  the  agreement,  D*  had 
requifite  haj  the  value  independent  of  the  agreement,  and  therefore  it 
AipTamd  °  *  remained  a  mere  wager  with  refpeO:  to  him.  If  D.  really  af- 
thatthefliip  (igncd  the  agreement,  and  was  damnified  by  the  affignee  calling 
^t'  ^?^;  .    upon  him  for  the  benefit  of  it,  that  fafl:  ought  to  have  been  re- 

The  defend,      f.    ,         j  tw*/-         r^   a  ^  »%      ^     « 

ant  pleaded    pli^o-     -ajers  V.  Wtljon^  Eajt.  20  G.  3.  Doug.-^%i. 

that  the  plaintiff  had  parted  with  his  intereft  in  the  ihip  beibre  the  loft  happened.  Replicatloo,  that  by 
articlet  of  agreement  with  thepurchafcr  of  thrlhip,  the  plaintiff  had  agreed  to  pay  500 1.  If  aloA 
happened  within  three  months^  and  therefore  he  wot  intareAtd  duringrthe  voyafi;  Daaurrer  imii^iBdt 
it  was  contended  that  the  lUpulation  betwe<^  the.  plaintiff  and  defendant  waa:at  an  ettd  aa  (boa  aa  tha. 
f  lainiiff  had  difpofcd  of  his  property  in  the  {hip,  aoJ  his  prWate  ageccment  with  the  purchafer  of  it, 
withe  ut  the  confent  of  theldeiety,  wai  no  mora  than*  hit  own  priTate  and  perlbnaf  inforame,  .mad^ 
19  the  purchafer.    Stdftr  «iri— >The  plaintiff  C|ptiiiiied  ^wttibutorj  to  the  loffes  of  the  othn*  >c  th« 


tint  ^ivheh  tlit  h6  hipptfled )  it  wn  dmtte  )at  umI  cqaitaUo^  Md  lAthtn  tbt  inr ji  and  nein- 
Ing  of  the  sgrcementytbat  ihcy  Oiould  contributa  to  hu.  H0  ftUl  had  an  intneft  in  the  fafety  qf  th^ 
Aip,  he  had  aot  parted  with  all  hit  intertft  In  it^  but  coatuued  iatevefied  fM$ad  this  lofi.  Reed  T. 
C3bfe>  Triih  4O.  3«  Burr.  I5i«. 

1 1  •  Debt  on  bond  in  the  penalty  of  400  /.  by  thtf  executor^  ^^^  ^fh 
of  the  obligee  againft  the  obligor.  After  craving  oyer  of  the  ^^'  ^* 
bond  and  condition,  which  (reciting  that  £,  A  tne  teftator  had 
taken  and  employecf  y.  H.  as  a  fervant^  in  the  narore  of  a  clerk^ 
to  him  the  faid  E.  P.^  and  like  wife  as  his  book-keeper  and  ac- 
eountant,  and  in  fiich  other  bofinefs  ad  the  faid  E.  P,  (hould 
think  fit  to  employ  him  about)  declared  if  die  faid  y.  M.  (hould 
and  did,  from  time  to  timci  make  and  deliver  true  accounts  (o  the 
faid  E.  P.  his  executors  or  adminiftrators,  and  Hkewlfe  pay  and 
deliver  to  the  faid  E.  P.  his  executors  or  adminiftrators,  alt  fuch 
fum  or  fams  of  money,  bills,  i^c,  tffc.  as  (hould  come  to  the 
hands  of  the  faid  y.  /f.,  of  or  belonging  to  the  faid  E.  P.  hia 
executors  or  adminiftrators,  tsfr.  then  the  bond  (hould  be  void. 
The  defendant  pleaded  performanee  of  the  bond  particularly. 
The  plaintiflfs  replied,  that  E.  P.  made  his  will,  and  devifed  and 
bequeathed  to  the  plaintiiFs,  their  heirs,  C^r.  dh^ers  real  eftates^ 
and  alfo  the  refidue  of  his  perfonal  eftate,  in  truft,  amongft  other 
things,  that  they  (hoold  carry  on  certain  trades  and  bu(faiefle^ 
ki  which  he  the  faid  E.  P.  was  then  concerned,  or  fuch  other 
trades  and  bnfinetfes  as  mi^t  appear  to  them  adrantageous  to 
the  fimily  of  the  faid  E.  P.\  and  upon  fuch  other  trufts  as  iti 
the  faid  will  was  mentioned :  that  E.  P.  died,  and  that  the 
plaintifl^  duly  proved  the  will,  and  took  upon  themfelves  the  ' 

execution  thereof,  and,  in  purfuance  of  the  faid  will,  continually 
carried  on  the  trades  and  buHnefs  therein  mentioned :  that[ 
y.  H.f  at  the  time  of  the  making  of  the  faid  writing  obligatory^ 
and  continually  from  thence  until  and  at  the  time  of  the  death 
of  the  faid  JS.  P.,  y^as  employed  by  the  faid  E,  P.  as  a  fer* 
Tant,  and  in  the  nature  of  a  clerk ;  and  that  upon  the  death  of 
Che  faid  E.  P.  and  fron^  that  time  until  fuch  a  day,  continued  in 
the  fervice  of  the  plaintiffs  as  fuch  executors,  and  during  that 
time  was  employed  by  them  as  a  fervant,  and  in  the  nature  of  a 
clerk,  and  as  their  book-keeper  z,tid  accountant  in  the  faid  trades 
and  buiinefles  fo  carried  on  in  by  them  in  purfuance  of  the  faid 
will,  and  was  not,  from  the  time  of  the  making  the  faid  writing 
obligatory,  until  fuch  a  day,  ever  difhiilTed  from  his  faid  fervice 
and  employment :  and  then  afiigned  for  breach,  that  y.  H.,  after 
the  death  of  E.  P.,  and  whilft  he  was  in  the  fervice  and  employ- 
ment of  the  plaintiffs  as  aforefaid,  negle£led  to  account,  (5V. 
Rejoinder,  that  after  the  death  otE.  i'.,  the  faid  y.  H.  accounted 
with  the  plaintiffs  of  and  concernuig  all  and  every  fum  of  moneys 
t^c.  which  had  come  to  his  hands^  belojiging  to  £.  P.  or  his  faid 
executors,  and  upon  ftich  account  the  faid  y.  H.  was  found  to  bo 
in  arretr  to  the  plaintiffs,  as  executors,  in  a  certain  fum  of  money^ 
which  he  the  faid  y,  H.  then  aftd  there  paid  and  difcharged^  to  the 
jbimifiss'  that  after  the  death  (tf  E.  P,  and  after  the  plaintiffs 
Itad  taken  upon  themfelves  the  execution  of  the  faid  will,  to  witi^   . 

in  ivfih  a  day^  ^  itew^  a^ceuent  waa  laadc  hetweca  tfxe  plaintiffa 
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and  %  H.  (dating  it,  and  which  appeared  to  be  different  fronr 
the  former  in  feveral  particulars) ;  in  purfuance  of  which  new 
agreement,  J.  //*  was  employed  by  the  plaintiiFs,  and  that  the 
money  not  accounted  for  was  money,  which  accrued  to  the  plain- 
tilFs  after  the  death  of  the  fai4  E,  P.,  and  after  the  faid  account- 
ing of  the  faid  J.  H.  with  the  plaintiffs  as  executors  as  aforefaid^ 
andafterand  in  purfuanceof  the  employment  of  the  faid  ^./f.  under 
the  faid  new  agreement.  To  this  rejoinder  there  was  a  general  de- 
murrer. And  after  argument,  judgment  wasgiven  for  the  defendant; 
becaufe  the  fervice  in  the  contemplation  of  the  parties  to  the  bond, 
was  the  fervice  to  the  teflator.  The  bond  was  given  that  the 
clerk  fliould  be  faithful  to  him,  and  (hould  pay  all  the  money  re- 
ceived on  his  account  to  him  or  to  his  executors ;  becaufe  money 
might  be  in  his  hands  at  the  time  of  the  teftator's  death,  for  which 
he  could  only  account  to  the  executors.  And  Buller^  J.  remarked, 
that  the  words  in  the  condition  of  the  bond  muft  be  explained  by 
the  recital,  and  compared  this  cafe  to  that  of  Arlington  v.  Mer^- 
ricke,  2  Saund.  41 1.  5  Vin,  Ab.  340.  pL  13.  Barker  and  others^ 
Executors^  life.  v.  Parier,  Trin.  26  G,  3.  1  Term  Rep,  B.  R.  287. 
12.  M.,  C,  and  F,  entered  into  a  bond  to  L.  on  the  5th  July 
1786,  conditioned  for  the  payment  of  401/.,  andintereft  thereon, 
on  the  5tb  July  1787,  being  for  the  debt  of  C.  On  the  6th  Ju/y 
1786,  F*  and  C.  entered  into  a  bond,  conditioned  that  if  they  or 
cither  of  them  fhould  pay  to  M.  or  his  executors,  isfc,  401/., 
with  interefl,  on  the  4th  July  1787,  without  fraud  or  further 
delay,  then  the  obligation  to  be  void.  And  upon  the  back  of  this 
lafl-mentioned  bond  was  indorfed  the  following  memorandum : 
**  The  within  bond  is  given  and  executed  by  the  within-bounden 
^*"»  li^L^i  *'  ^*  ^"^  ^'  ^^  ^^^  within-named  jkf.,  to  indemnify  him  for  hav- 
704!  Taylor  **  i"g>  o"  '^^  5^^  J^h  i^ftant,  at  the  requeft  of  and  for  the 
.Mills and  "  proper  debt  of  the  within-named  jF.  and  C,  entered  into  and 
another,  tc  executed  a  joint 'and  feveral  bond  to  L.  for  the  payment  of  the 
anTAifoVv.  "  ^^"^  ^^  401/.,  and  intereft,  on  the  5th  Juh  1787."  C.  be- 
prKc,Doug.  came  a  bankrupt  on  the  17th  /ipril  1787,  and  M.  having  in  Au" 
160-  But  ^^^  following  paid  money  on  the  original  bond  to  Z».,  afterwards 
held,  ihat  brought  an  aftion  againft  C.  on  the  counter-bond,  to  which  C, 
it  fell  wich-  pleaded  that  he  became  a  bankrupt  before  the  exhibiting  of  the 
*?  [e^rthe  P^^^"^^ff's  bill,  to  wit,  on  the  I'jth  April  1787,  and  that  the  caufc 
cafe  of  of  adiion  accrued  prior  to  fuch  bankruptcy.  On  the  trinl  it  ap- 
Touflaint  v.  pcarcdhc  had  obtained  his  certificate,  and  a  cafe  being  refcrved  for 
Wardnnanr,  the  opinion  of  the  court,  the  po/lea  v/^s  delivered  to  the  defend- 
Rep.  B.  R.  ant.  Buller,  J.  obferved,  that  the  dates  of  the  bonds  were  deci- 
loo.iwhere-  five,  they  flicwed  that  the  plaintiff  infilled  on  having  the  money 
h"i'd  *h  t7  ^"  his  hands  before  he  could  be  called  upon  on  the  original  bond: 
a  furrty,  and  as  the  counter-bond  was  abfolute  in  its  form,  and  the  plain* 
bound  with  tiif  might  Jiave  proved  it  under  the  commiffion,  he  was  barred  in 
his  pnncipai  j^j^  ^£^;^^  y     ^^it  defendants'  certificate.     Martin  v.  Courts  Trin. 

tor  payment  _,  '  -_,  n         n     -n     ^ 

of  nnjney  by  28  Gec.  3.  2  Term  Rep.  B,  K.  040. 

inftalments,  ' 

talc?  a  bond  frcm  the  principal,  conditiopcd   for  payment  of  tbe  amount  of  the  uiftalments  before  tlie 
firft  cf  them  ynW  be  dur,  and  bcfure  that  time. the  pTmcipal  becomes  bankmpt*  the  bond  given  to  the 
furety  may  be  proved  under  the  crmmiiiioi^of  baflkiupt  agaixUl  the  priocipal*     Kule  fflOTCof  this  fub* 
je^  undcK  title  Cttditor  and  Bankrupt. 


In  the  cafe 
of  Martin  v. 
Court,  the 
plaintiff* 
counfei  re- 
lied on  the 
cafes  of 
Tully  V. 
Sparks, 
Str.  867. 
GcKidard  V. 
Vender  hey- 


(Z.  b.  2)  Where  it  is  to  do  one  of  two  Things,  and    C.  A  ] 
Pleadings   in   copulative    or   disjundlivc   Condi-  ^^'°^'*': 
tions. 

!•  iN  debt  on  bond  given  by  defendant's  wife,  dum  fola^  the  de* 
*  fendant  prayed  oyer  of  the  condition,  which  (after  reciting 
that  a  marriage  had  been  declared  and  agreed  upon,  and  intended 
to  be  bad  between  plaintiff  and  F.  M.  the  defendant's  wife, 
which  at  her  requeft  was  to  be  deferred  until  the  death  of  J.  M. 
her  father,  and  the  plaintiff  and  F.  M.  had  mutually  engaged  not 
to  marry  but  with  each  other  -,  in  confideration  whereof,  and  for  a  . 
provifion  for  th^  plaintiff  in  cafe  the  faid  marriage  (hould  not  take 
efie£t,  and  that  F.  M.  Oiould  marry  with  any  other  perfon,  or 
die  before  the  intended  marriage,  or  refufe  to  marry  the  plain tiflF 
upon  or  immediately  after  the  death  of  the  faid  J.  M.,  fhe  the 
faid  i**.  Af.  had  agreed  that  the  plaintiff,  his  heirs,  isfc.  in  either 
6f  the  cafes  afore  (aid,  (hould  have,  take,  and  receive  out  of  the 
fortune  and  eftate  of  the  faid  F.  M.  1200/.,  with  intereft  from 
the  date  of  the  bond)  was,  that  if  F,  M.  her  executors, 
is^c.  (hould,  within  one  month  after  her  intermnrriage  with 
any  perfon  except  the  plaintiff,  or  within  onfe  month  after ' 
the  death  of  J.  M  ^  pay,  ^c.  then  the  obligation  to  be  void  ; 
and  pleaded  that  J,  M.  the  father  of  the  obligor  was  living ;  to 
which  the  plaintiff  demurred.  The  court  fecmed  inclined  to 
give  judgment  for  the  plaintiff,  being  of  opinion  that  the  defend- 
ant became  liable  to  pay  tlie  1200  /.  upon  either  of  the  contingen- 
cies (mentioned  in  the  condition)  happening,  though  they heiitated 
to  fay  whether  the  disjundlwe  condition  had  not  given  an  option 
to  the  defendant  as  to  the  time  of  payment.  The  caufe  was  com- 
promifed.     Box  v.  Day  i^  Ux.    Eaft.   17  G.  2.    1.  JVilf.  59. 

2.  The  condition  of  a  bond,  after  reciting  that  a  marriage  was  The  court, 
intended  to  be  had  between  C.  (on^^  of  the  plaintiffs)^  daughter  "l^^*^*^ 
to  the  defendant,  and  W,A^^  was,  that  if  the  defendant  (hould  niondeiUsc. 
pay  or  fecure  to  the  plaintiff  C,  or  to  her  children  by  the  faid  ▼.  theDuke^ 
W.  A.^  3000/.  within  (ix  months  after  the  defendant  (hould  be-  ^^^^^jj^"*. 
come  Duke  of  B.  \  then,  55*r.   The  defendant  pleaded  that  W.  A.  nionj^htt** 
died  without  leaving  any  child  bom  of  the  body  of  the  plaintiff  C.  tbedoariae 
before  the  defendant  became  Duke  of  B.,  and  that  the  plaintiff  C.  Llt^'hto-i" 
was  not  with  child  at  the\ime  of  the  death  of  W.  A.     Upon  de-  cafcf  5CQ. 
murrer  the  plea  was  hblden  bad.     Et  per  cur, — It  is  a  general  »i-  b.  that 
rule,  that  the  intention  of  the  parties  is  to  be  regarded  in  the  jfon  orii^'' 
conftrudion  of  a  deed,  and  it  feems  very  reafonable  that  this  rule  bond, con. 
Ihould  be  obfervcd  in  conftruing  the  condition  of  a  bond.     If  'fiftiag  of 
the  plaintiff  C,  at  the  time  the  defendant  became  Duke  of  5.,  []|^?„^'' 
had  had  one  or  more  children  by  W.A.^  it  would  perhaps  have  ditjunaite, 
been  in  the  defendant's  po^er  to  pay  the  3000/.  to  her  or  to  the  wd  th«  pef- 
child  or  children  \  but  it  never  could  be  the  intention  of  the  par-  ^^'^^ 
ties  that  the  money  (hould  not  be  paid  to  the  plaintiff  C.  in  cafe  which,  at 
Oc  Ibould  not  have  a  child  by  JF.  4*  at  the  time  the  defendant  well  a.  the 


•f  theother  became  Duke  of  B.  Drummand  isf  Um.  Admini/lraiorif  (ic.  ▼•  tU 
^u^     Dirik  2^  Bokom.  MUb.  29  G.  a.    iSajN  143^ 

th#  tiiM  of  ttteriiic  ioto  the  bond,  be  leodered  impoffible  bj  the  ad  of  God>  the  penalty  if  favedy  and 
wMcfa  floetiiot  ap^r  Co  be  laid  do^ii  by  tbe  coait,  but  to  be  the  teafoQ  gtvea  by  the  reporter  for  the 
judgiBCOt  of  the  coatt  it  laid  down  too  largely.  And  it  vrna  obfenred  chat  the  confeqvence  of  adhering 
to  the  dotfttine  of  Ltoghter*t  caie  would  be,  that  in  cafe  the  plaintiff  C.  (in  Drommond  ▼•  the  Doko 
«f  Bolton)  had  been  dead  at  the  time  the  defendant  became  Doke  of  B.,  and  feveral  children  of  her'e 
hy  W«  A.  had  bafli  at  dm  thno  Uviog»  thole  chUdfcn  would  not  hare  bc<»  entidol  t»  the  iMiW|« 
>7dSrSty.a44« 


CB3    (M.  c)  What  Things  wiB  difpcnfe  with  t  Condi-- 
s^'"^*^      tion*    Aas  of  him  that  will  have  the  Advan- 
tage, t^c. 

7*  T\^*  R^^l\ff*f  by  will,  gafe  farenl  minof9»  v^a  truft  i^ 
^^  pay  6oo/.  yearly  to  two  ftudents  of  phyfic  for  their 
maintenaiice  for  ten  yeatrs^  half  of  which  time  they  are  to  travel, 
for  their  better  improvement.  A*  is  ele^cd  uader  this  donation^ 
receives  the  falary  for  five  years  \  and  then,  inftead  of  travelling 
refigos,  on  accoont  of  ill  nealth ;  the  truftees  accept  his  refi&na* 
tion»  and  ele&  another.  Per  eur^ — ^Tliis  U  a  difpenfation  of  the 
condition,  and  A.  is  riot  liable  to  refund  his  falary*  The  AHomtf 
General  v.  Dr.  Stephens^  i  Aih.  358. 

%.  Demife  by  deed  foic  a  term  of  years  \  with  a  covenant  that 
the  leiSee  Ihould  not  underlet  or  afiign  the  premifeSf  ot  ottjpart 
thereof^  without  the  pr«!vious  confent  of  the  leflbr  in  writings 
under  his  hand  and  fcal  \  and  a  power  of  re-entry  was  givtily  in 
cafe  the  leflee  (hould  not  obferve  the  covenants  in  tbe  leale.  The 
leflee  underlet  different  parts  of  the  premifes  to  feveral  pcrft>fi%. 
all  with  the  knowledge  of  the  lefibr»  but  without  his  Confent^ 
The  leflbr  accepted  rent  due  after  the  breach  of  the  condition^ 
It  was  held,  in  B.  R.,  that  this  amounted  to  a  waiver  of  the  far* 
feiture.    Goodright  v.  Davids,  Cowp.  803. 

svtoefi^.  (1>.  d)  Where  the  Want  of  Notice  will   cxcufb 

the  Performance  of  the  Condition.^ 

T  £AS£  for  three,  lives;  with  a  provifo  for  re-eMry,  if,  the 
-^  le(fee>  his  exe;cutor8  or  affigns,  ihould  leafe  for  mote  than 
fevcn  years,  without  licence.  The  leflee  died»  leaving  the  thir4 
and  then  only  furviving  life  his  executor;  who  leafed  for  14 
yearsy  but  without  notice  of  the  provifo.  Lord  C  Nartblngiom 
was  of  opinion,  that  this  was  no  forfeiture;  alleging,  annrngft 
other  veafons,  that  an  executor  taking  a  kafelxM  is  like  the  ml 
of  an  heir  taking  a  freehold,  and  he  ouf^t  to  have  notice  of  ^ 
condition,  in  order  to  ztkCt  his  intereft  by  way  of  fpifcitllie  j^ 
the  breach  q|  it«    Hmrib^  f .  ^1^  Amk^  51  (% 
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(K.  d)  Deftrufdon.     By  Ad  in  Law,  ^    ^vtncr^or^ 

T  ANDS  are  demifed  to  J.  H.  for  99  years,  if  two  lives  or 
^  either  of  them  ihould  fo  long  li?e  \  fubjcft  to  a  provifo 
for  re-entry,  if  the  leflee  fliould  let  the  premifes,  otherwise  thaa 
from  year  to  year,  and  thbt  only  to  pafture  and  not  to  tillage, 
without  licence.  One  of  the  lires  died.  Leflee  died*  His 
executor  demifed  the  prcmiOesto  J*  W.  without  licence^  for  one 
year>  and  fo  from  year  to  year,  (b  lot^  as  the  parties  (bould 
pleafey  and  the  eftate  of  the  etecutor  ihould  continucr  The 
fecond  life  died,  after  J.  W.  had  ploughed  and  fowed.  Held» 
that  the  grantee  of  the  revcrfion  could  not  take  advantage  of  the 
provifo  for  re-entry  after  the  leafe  was  determined ;  but,  that  it 
operated  only  duiing  the  term^  and  vanifhed  with  it  1  and  there* 
fore  J*  W*  naving  fowed  the  land,  was  entitled  to  reap  and  take 
the  imblcments,     Johns  v*  Whitley^  C  -S.  3  W^ilf.  127. 

(?•  d)  Ho*  he  Iball  be  faid  to  be  in,  who  enters  svfa»3>t» 
for  the  CbaditioQ  broken^     Of  the  fame  Eftate* 

See  Btal^  note  it  in  Co.  Litt^  203.  h.  and  ftated  in  Suppl,  tit. 

Rnaverj  (W.)|/a/?. 

(W.  d)  Pleadings  in  the  negative  or  affirmatiYe.       C  A  ] 


MMMWi^a^ 


TN£BT  on  bond,  conditioned  that  the  receiver  of  rents  of  * 
^^  an  eftate  ihall  account  duly^  and  fhall  in  all  refpedis  be- 
have himfelf  as  a  fteward  or  receiver  ought  to  do.  Plea,  that  he 
never  received  but  one  penny,  which  he  paid  to  the  obligee* 
Plaintiff  demurs  to  the  piea,  and  (hews  for  cauiie,  that  it  was 
not  pleaded  that  defendant  did  in  aH  refpe&s  behave  himfelf  a9 
a  fteward  ought.  And /rr  Lord  isbri/fvK-i^^i-The  plea  is  bad,  and  ' 
what  it  is  ftiewn  for  caoTe  need  net,  for  it  is  fnbftance.  In 
pleading  conditions  performed  where  there  is  a  negative  and 
aftrmativcy  the  pleader  muft  not  only  ihew  that  he  has  not  per* 
formed  the  negative,  bot  likewife  that  he  has  performed  the 
affirmative*  Ftetcber  v.  Rieba^dfen^  Mich.  10  G.  a*  R^  Tmp^ 
Hard.  322* 

(Y.  d)  Pleadings  (a),  (7^1^ 

^  Debc(E.i). 

I.  T^£BT  on  bond,  oyer  of  the  condition,  which  apoears  to  be  yy*Anon. 
-*-'  for  the  payment  of  money  on  the  a  3d  JUarci,  and  the  ]^J^^^'  ^' 
defendant  pleads  payment  on  the  2  ad  March,  in  the  condition  aod  wha'/i^ 
mentioned.  Replicatmn,  that  he  did  not  pay  the  money  either  ^d  by  Bui. 
on  the  aad  or  23d»  or  at  any  time  after  the  making  of  the  bond ;  ^^^^ 
to  this  the  defendant  demurs  for  duplicity :  and  fcr  curiam — ^It  is  Rep.  b.  r. 

certainly  ^i«  if  • 
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defendant  to  certainly  ill,  but  then  fo  is  their  plea^  and  the  declaration  muft 
bond^Tondi-  ^^^^»  ^^^  *^  ^^^  plaintiff  had  gone  to  iflue  upon  the  plea,  the 
tiooedtopay  verdift  Hiuft  have  been  fct  afidc,  as  in  the  cafe  of  Merrili  y^ 
©naday        Jocelyn^    10  Mod.  147.  7  yin.  Ah.  377.     Jernegan  v.  Harrifon^ 

«ru«n,plcad   j-^.^^  ^Q^    g^^^ 

jol^it  ad  "  . 

diam^  if  he  prove  payment  before  the  day,  it  Is  fufficientj  for  he  could  not  plead  it.     Wi  och  ▼.  Pardon, 

Mich.  X  G.  I.  Bull.  Ni*  Pri:  174. 

S.  C.  Kd.  2.  Debt  on  bond;  the  defendant  pleaded  payment  before  the 
A  bondwaa  ^^^  *  ^^^  *'  being  found  for  the  plaintiff,  the  court  inclined  to 
conditioned  award  a  repleader  according  to  the  cafe  of  Merrill  v.  Jocelyn^ 
fonhepay-  2Vm.  12  Ann.  But  it  being  obfcrved  at  another  day,  that  the 
"'"on  or***"  ^**"^  ^^  payment  was  only  alleged  under  a  fcilicet^  the  court  held 
before  fuch  it  a  good  plea,  on  the  a£t  for  the  amendment  of  the  law,  as  a 
a  day.  The  payment  before  the  exhibiting  the  bill,  and  then  the  iffue  joined 
^^i^m.  ^^*  material.     The  plaintiff  had  judgment.      Cowne  v.  Barry^ 

mentonchat  Mich.']  G.  2*  5/r.  954. 
day,  to  which 

there  wu  a  replication,  and  a  verdid  for  the  plaintiff*.  But  a  repleader  was  awarded,  at  being  an  imma- 
terial iiTue,  for  it  finds  no  breach  of  the  condition,  becaufe  it  might  be  paid  before  that  day,  and  then 
the  condition  is  performed  ;  ^and  it  is  not  like  the  cafe  where  a  condition  it  to  pay  upon  fuch  a  day,  for 
then  there  can  be  no  legal  payment  till  that  day,  an  adual  payment  before  being  but  in  the  nature  of  a 
dcpofit  till  the  day.  But  here  it  would  be  a  legal  payment  at  any  day.  Tryon  ▼.  Carter,  Mich. 
S  G.  2.  Scr.  994*  S.  C.  of  Tryon  v.  Carter,  Bull.  Ni.  Pri.  161.  and  Cunn.  71.  106.  where  it  it 
faid  tl)e  replication  was,  that  the  money  was  not  paid  on  that  day.  And  per  C.  Juft.  whererer  a  par- 
ticular aA  of  performance  is  pleaded,  and  not  a  collateral  matter,  it  is  not  fufficientfor  the  plaintiff 
barely  by  his  replication  to  meet  the  defendant's  plea,  but  he  muft  go  on  and  aflign  a  breach)  and  there- 
fore, as  the  defendant  has  here  pleaded  a  ftri^  performance,  the  replication  ought  not  only  to  have  met 
the  defendant's  plea,  but  it  Ihould  likewife  have  gone  on  further,  and  fliewn  that  the  money  was  not 
paid  at  all^j— The  cafe  of  Tryon  v.  Carter  is  faid  by  Lord  Mansfield  to  be  a  very  material  caie. 
'(  A  bond  conditroned  for  payment  of  money  on  or  before  the  15th  December.  Plea  of  payment  on 
*<  the  5th  December.  Replication,  iflue  and  verdiA  for  the  plaintifT.'*  This,  faid  bis  Lordihip,  was 
bolden  to  be  an  immaterial  ilTue,  and  a  repleader  was  therefore  awarded,  though  it  would  h»vt  been 
conclufive  if  found  fcr  the  defendant,  but  it  did  not  conclude  when  found  for  the  plaintiff,  fide 
Burr.  30a.  Vide  Jernegan  v.  Harrifon,  Srr.  3x7.  ante,  pi.  i.  Colbornc  v.  Stockdiale,  Str.  493. 
Fletcher  T*  Henpington,  Burr.  944.  Blackft.  210.  Anon.  zWilf.  173. 

3.  The  condition  of  a  bond  was,  that  the  obligor  would  leave 
to  his  children  jointly  200/.  The  obligor  died,  leaving  four 
children,  and  an  a£iion  being  brought  on  the  bond,  it  was 
pleaded  that  the  obligor,  by  his  will,  gave  to  tl^e  eldeft  fon  an 
eftate  in  land  of  more  than  the  value  of  50/.,  and  to  the  other 

'  three  children  50/.  a-piece,  to  be  paid  to  them  as  they  fliould 

attain  their  refpe^live  ages  of  21.  Upon  demurrer  the  plea  was 
held  ill,  the  matter  pleaded  being  no  performance  of  the  condition 
of  the  bond.     Taylor  v.  AW,  Micb.  24  G.  2.  I  IVilf.  280. 

4.  A  bond  was  given  for  fecuring  the  payment  of  money  by 
inftalments  of  certain  fums  on  three  particular  days,  and  the 
condition  dated,  that  upon  the  payment  of  the  faid  fums  on 
the  faid  days  refpeftively,  the  bond  was  to  be  void.  Two  pf 
thofe  days  being  pad,  and  neither  of  the  two  firft  fums  paid,  an 
a£lion  was  brought  on  the  bond;  and  the  queftion  was,  whether 
it  could  be  maintained  ?  The  court  held  clearly  that  it  might, 
and  cited  a  cafe,  Coote  v.  Howell^  Mich.  1 8  G.  2.  w^ere  it  was 
holden  upon  a  like  condition,  that    an  a£tion  lay   upon  the 

3  ^  failure 
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feSure  of  paying  the  firft  fiim.    HalUi  v.  HoJges,  Eqfi.  25  G.  2m 
Sayer,  29. 

5*  An  action  of  debt  was  brought  upon  a  bond,  conditioned 
that  the  defendant  (hould,  within  three  months  after  the  expira- 
tion of  fix  years  from  the  date  of  the  bond,  at  the  requeft  of  the 
plaintiff,  refign  and  deliver  up  a  certain  vicarage  into  the  hands 
of  the  proper  ordinary,  whereby  it  might  become  vacant,  and 
the  plaintiff  prefent  anew. .  The  defendant  pleaded  that  he  did, 
within  three  months,  isfc,  at  the  requeft  of  the  plaintiff,  offer 
to  refign  and  deliver  up  into  the  hands  of  ^«  J3.,  the  proper 
ordinary,  the  faid  vicarage  -,  but  that  the  faid  ordinary  refufed 
to  accept  the  refignation.  Upon  demurrer  the  plea  wa^  ' 
holden  to  be  bad,  becaufe  it  was  not  averred  that  the  ordinary 
accepted  the  reCgna*tion.  The  ordinary  was  a  ftranger  to  the 
obligee,  and  being  fo,  it  was  incumbent  on  the  obligor  to  procure 
his  acceptance  of  a  repgnation.  Htjkeih  v.  Grayy  Mil,  28  G.  2. 
Say.  185. 

6.  In  an  aftion  of  debt  on  bond,  oyer  being  prayed,  it  ap- 
peared, by  a  recital  in  the  bond,  that  W.  R.  had  by  will  be- 
queathed to  the  defendant  the  remainder  of  an  ellate  for  three 
lives,  which  the  teilator  had  in  a  certain  garden ;  and  to  the 
plaintiff  he  bequeathed  a  hogftiead  of  cider,  to  be  paid  him  every 
year  that  apples  enough  (hould  grow  in  the  faid  orchard  to  imake 
two  hoglheads  of  cider.  The  condition  of  the  bond  was,  that 
the  defendant  (hould  deliver  to  the  plaintiff  a  hogfliead  of  cider 
every  year,  according  to  the  true  intent  and  meaning  of  the 
will,  -  The  deJFendant  pleaded,  that  upon  a  certain  day  he  fold 
his  intereft  in  the^  orchard  ;  that  thereupon  he  agreed  to  deliver 
a  hogihead  of  cider  to  the  plaintiff  every  year  that  apples 
enough  (hould  grow  in  the  faid  orchard  to  make  two  hogfheads 
of  cider,  in  fatisfa£tion  of  the  hogfhead  bequeathed,  although 
the  hog(head  of  cider  to  be  delivered  by  the  defendant  (hould  be 
made  of  apples  which  did  not  grow  in  the  orchard  mentioned  in 
the  condition ;  that  in  purfuance  of  fuch  agreement  the  bond 
was  entered  into,  and  that  th^  defendant  had  performed  the 
condition.  The  plea  was  held  ill.  For  if  the  conditio  i:of  a 
bond  be  in  general  and  affirmative  terms,  it  is  fufficient  to 
plead  general  performance  of  the  condition.  But  if  the  condition 
of  the  bond  be  fpecial,  performance  mud  be  pleaded  in  the 
words  of  the  condition,  it  mud  be  pleaded  of  every  thing  com- 
prifed  in  the  condition.  Rennell  v.  Rennell^  Trin,  29  fa*  30  G.  2. 
Saj,  316. 

7.  Action  on  a  bond  j  the  condition  of  which  (reciting  that  ^.  Buller,  j. 
had  been  appointed  treafurer  to  the  poor  of  the  pari(h  of  B.)  de-  ^^i^^f 
clared,  that  if  A.  from  time  to  time,  and  at  all  times  while  he  con-  Bache  M 
tinned  in  that  office,  (hould,  and  did,  render  to  the  plaintiffs  a  oihen  v. 
true,  juft,  and  perfect  account  in  writing,  of  all  and  every  fum  l^^^^^ 
and  fums  of  money  that  he   (hould  receive  for  the  relief  and  c.  B.  where 
maintenance  of  the  poor  of  the  faid  pari(h,  the  bond  (hould  be  thecooditioa 
void  i  the  defendant,  after  oyer  and  plea  of  non  e/l/a^um,  pleaded  ^J^^]^^f 
fecondlyi  that  ^.  from  time  to  time,  and  at  all  times  while  he  /houid  bo- 
continued  void  if  Uw 
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obligor  did    continued  in  the  office,  did  render  to  the  plalntiffiiatnie^  juft,  aoJ 

pwfwmme  P^^^^  account  in  writing,  faTf.  (  and  a  third  plea  not  differing 

lieiog  materially  from  the  fecond,  the  plaintiffs  replied^  that  by  the 

P^ded  on     laft  accottut  rendered  by  A.  to'  them,  there  appeared  to  be  dtte< 

Vtbruttni  ^'^^  ^"^xski  as  fuch  treafurer,  a  certain  fiim  of  money,  and  thjit 

cipreffiofiy    he  was  afterwards  requefted  to  pay  that  fum  according  to  the 

J^<^      form  and  effcft  of  the  faid  condition,  which 'he  neglefied  and 

the  piipVble  ^^^^^^^  ^o  do  \  and  fo  the  plaintiffs  £iid,  that  A.  did  not  from 

atfitkeof  ■  time  to  time  render  to  the  plaintiffs  a  true,  jull,  and  perfed):  ac- 

word  Aouid  count  in  writing  of  all  and' every  fum  and  fums  of  money,  {JV. 

the  uaTiii-   accordiug,  Isfc.   The  replication  to  the  t^ird  plea  was  nearly  of 

tendorof     the  fame  purport,  only  concluding  that  the  faid  A.  did  not 

i^^efc   render  a  true,  juft,  and  pcrfeft  account  of  all  and  every  fum  and 

384,  °^*    fums  of  money,  without  faying  in  writing-    To  this  replicatioa 

the  defendant  demurred  fpecially  \  and  it  was  inGftcd  in  fupport 

of  the  demurrer,  that  the  non-payment  and  refufal  was  not  a 

breach  of  the  ftipulation  to  render  an  account  in  writing.    But 

it  was  held  by  the  court,  that  it  was  clearly  the  intention  of  the 

parties,  and  the  fair  conftru£tion  of  the  condition,  that  the 

money  Ihould  be  pai4  by  ^.,  or,  in  default,'  by  the  defendant* 

Bache  and  ethers  v.  ProBofi  Eaft.  20  G.  3.  Doug.  382.     . 

l^or  more  of  ConJHkns  in  general,  fee  Acemri^  AHwns  rf 
Affumffit^  AfportUftment^  Arbitrement^  Covenant ^  Dewfi  Emry^ 
Grants^  HitTf  Mortgage^  Notice,  Obligation,  Pleadings,  PeiUcf 
if  Infurance,  Rents,  Rtfefvati9ns,  Tender,  Tetlfi  Temps  Pri/f, 
and  other  proper  titles* 


,^^,l  Cottfefliott. 


Sec  Abatement,  Evidence^  Nient  Dedire,  Traveffe,  and 
other  proper  titles. 


Confrmatiom 


See  Barw  and  Fernet  Eftofple,  E)Ubai^«t  ^^^  (P)i 
•od  other  proper  titlea. 
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1 1  ■  I* 


PUMP 


I  ^HE  conqaeft  bj  William  of  NormamJj .  wis  like  that  of 
^  Camde  before ;  a  forcible  transfer  of  the  crown  of  England 
iuito  a  new  family :  but  die  crowa  being  fo  tranflatedy  aU  tha 
inberent  properties  of  die  crown  were  with  it  transferred  alfe. 
For  the  ri(hofj  obtained  at  Hafiings  not  being  a  viAory  obtained 
prer  llie  nation  coik£iivelf ,  but  only  over  the  perfon  of  Harold^ 
tiie  only  right  that  the  conqueror  could  pretend  to  was,  the  right 
to  pofieib  the  croWn  of  England^  not  to  alter  the  nature  of  the 
govenmionti  and  therefore  as  the  Etigltfb\zw^  ftiil  remained  in 
ioKt%  he  nAuft  pecefiaxily  make  the  crown  fubje£b  to  thofe  lawSf 
with  all  its  inherent  properties,  i  Black.  Com.  199.  cites 
Hal^s  Hift.  CL.c.$.    Seld.  Revienv  rfTithes^  c.  8. 

2.  A  country  conquered  by  the  Briti/b  arms,  becomes  a  do« 
minion  of  the  king  in  right  of  his  crown,  and  therefore  ne« 
ccflarily  fubjeft  to  the  legiflature,  the  parliament  of  Greoi 
£riUttn. 

3*  The  conquered  inhabitants  once  received  under  the  king's 
protedion,  become  fubje£ts,  and  are  to  be  univer&lly  confidered 
in  that  light,  not  as  enemies  or  aliens. 

4.  The  articles  of  capitulation  upon:  which  the  country  is  fur* 
venderedj  and  the  articles  of  peace  by  which  it  is  ceded,  are 
facred  and  inviolable,  according  to  their  true  intent  and  meaning. 

5.  The  law  and  legifladve  government  of  every  dominioa 
equally  affcAs  all  perfons,  and  aUb  properties  within  the  limits 
thereof;  and  is  the  rule  of  decifion  for  all  queftions  which 
arifis  dicre.  Whoever  purchaffs  lives  or  (ues  there,  puts  himfiBlf 
under  the  law  of  the  place.  An  Engiybman  in  Ireland^  Minorca^ 
yie  of  Man,  or  the  plantations,  has  no  privilege  diftind  from 
the  nadves* 

6.  The  laws  of  a  conquered  country  condnue  in  force  until 
diey  are  altered  by  the  conqueror.  The  abfurd  exception  as  to 
Pagans  mendoned  in  Calviffs  cafe,  fliews  the  univerfality  and 
antiquity  of  the  maxim.  For  that  diftindbn  could  not  exift 
before  the  Chjiftian  xra :  and  in  all  pcobabtUty  arofe  from  the 
mad  eothufiafm  of  the  Cr6iFjdes. 

7.  If  the  king  without  the  concurrence  of  parliament  has 
a  power  to  alter  the  old  and  introduce  new  laws  in  a  conquered 
country,  the  legiflation  being  fubordinate  to  his  own  authority  in 
plttiament,  he  cannot  make  any  new  change  contrary  to 
fundamental  principles :  he  cannot  exempt  an  inhabitant  from 
that  particular  dominion ;  as  for  inftance,  from  the  laws  of  trade^ 
or  from  the  power  of  parliament,  or  give  him  privileges  excluGve 
of  his  other  fubje£ls.  Per  Lord  Mansfield^  delivering  the  judg- 
^ot  of  the  Court  of  K.  B^  in  UaU  v.  Cgmfkll^  Co^^.  208. 
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8.  But  when  a  country  is  conquered,  and  ceded  afterward  by 
treaty,  and  the  king  by  proclamation,  reciting  to  be  made  ^or  the 
purpofe  of  inviting  fettlers  and  fubjects,  and  that  they  might 
think  their  liberties  and  properties  more  fecure,  declares,  that  he 
has  given  exprefs  power  and  direflion  to  his  governor,  as  foon 
as  the  ftate  of  circumftances  of  the  colony  will  admit,  to  call  an 
nflembly,  enz€t  laws,  (^r.,  and  afterward  another  proclamation 
to  fettlers  and  inhabitants  to  become  purchafers»  three  months 
after  which  a  cbmrnilTion  is  made  out  to  the  governor  to  call 
an  aiTembly  as  foon  as  the  ftate  of  the  iiland  would  admit  thereof; 
the  king  by  thefe  a£ts  has  immediately  and  irrecoverably  granted 
to  all  who  were  or  fhould  become  inhabitants,  or  who  had  or 
ihould  acquire  property  in  the  ifland  of  Grgnadoy  and  to  all 
whom  it  might  concern,  that  the  fubordinate  legiflation  over 
the  ifland  (hould  be  exercifed  by  fuch  an  aiTembly,  with  the  con- 
fent  of  the  governor  and  council.  The  crown  therefore  can  no 
.  longer  exercife  liich  legiflative  powers  over  this  country  as  it 
might  have  previouily  done.  Hall  v.  Campbelly,B.  J2.  15  Geo.  3. 
Cowpm  204. 
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Set  yfutbority,  Conditions^  Powers^  Trial  (S.  a.  2), 
and  other  proper  titles;  and  fee  Maxims,  beginning 
with  the  word  Con/en/us. 


Liol  Conftqiuenttol  JLo^tsi  or  2>amage0. 
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Sec  JSions  (B),  t?r.  and(H),  (^c.  and  other  proper 
titles. 
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(C)  To  what  it  (hall  extend. 

t.  CiR  Robert  Fagg  had  one  fon  and  four  daughterSi  attd  had  an 
^  eft  ate  of  2800/.  per  ann.     On  the  marriage  of  lis  fonri 
vticles  were  entered  into  between  the  father  and  fon,  by  whidi 
it  was  agreed,  that  part  of  the  lands  (hould  be  fettled  to  the  fon 
for  life,  dien  to  raife  a  rent-charge  of  400/.  per  am.  for  the  wifet 
teroainder  to  the  fons  of  the  marriage  in  tail,  remainder  to  fons 
hy  any  other  marriage,  wtb  a  charge  by  ^ay  of  additiofial  portion  of 
4000!.^  Sir  Robert  Fagg's  daughterly'  and  after  feveral  other  li* 
miutions^  to  the  plaintiff  Lady  Goring^  one  of  the  daughter^ 
and  her  heirs  male,  un/e/s  Sir  Robert  Jboufd  appoint  other  ufet^ 
under  his  hand  and  feal,  then  a  limitation  to  the  other  daughters 
in  tail,  then  to  a  collateral  relation,  with  the  ultimate  limitation 
to  Sir  Robert  Fagg^s  right  heirs.    The  father  never  executed  his 
power  of  revocation,  the  fon  furvived  the  father,  and  after  the  fa* 
ther's  death,  direded  a  draught  to  be  prepared  to  carry  the  article^ 
into  execution,  but  died  before  it  was  finiflied.    The  legal  eftate  iii 
Tome  of  the  lands  had  defcended  to  Lady  Goring  and  her  three 
Gfters,  as  heirs  both  of  the  father  and  brother.     Lady  Goring 
brought  a  bill   to<  have   the  articles  carried  into  efoecution^  and 
to  have  the  intail  of  the  eftate  limited  to  her  fettled  accordingly.^^ 
Three  objeAions  were  raifed  t  i^,  That  it  was  difctetionary  in 
the  court,  whether  they  would  decree  a  fpecific  execution  upon 
the  circumftances  of  the  cafe.     2dt  That  the  plaintiff  was  plainly 
a  volunteer^  and  not  within  the  valuable  confideration  of  thefe  ar* 
tides.     2^f*  '^h^^  P^^^  hardOiips  would  follow  from  fuch  a  de» 
cree,  for  that  the  defendants  would  in  a  manner  be  difinherited  by 
it.— Lord  Hardwicie  faid,  that  it  was  one  confideration^  how  far  the 
court  would  fupporc  agreements  of  this  kind  againft  relationf  in  a 
family,  and  another  againft  purchafers  and  crtditors  t   that  all  the 
decrees  for  fpecific  performance  of  marriage  articles  on  limita* 
tions  for  younger  children,  were  authorities  in  favour  of  the 
plaintiff,  and  that  where  fuch  articles  bad  been  decreed  at  all^ 
they  had  keen  carried  into  execution^  even  at  to  collaterals^  and  not 
carried  into  execution  in  part  only :   that  if  a  bill  had  been 
brought  by  the  fon  or  his  widow,  this  patticular  limitation  muft 
have  been  decreed  to  the  plaintiff :  that  the  limitation  was  part 
of  the  provifioo  made  by  a  father  for  a  daughter,  and  that  ^without 
tontroverfy  Jhe  was  clearly  entitled  to  a  decree  fir  tsifing  the  4000/* 
■s  an  additional  portion  for  her :  that  there  was  fto  infiance  of  de^- 
$niing  z  partial ferfirmemi,  of  arriclcsMthc  COtttt  muft  decree  all 
VoL.U«  P  W 
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or  none;  for  where  fome  parts  had  appeared  very  unreafonablei 
the  court  had  faid,  we  will  not  do  that»  and  therefore  as  all  or 
none  muft  be  decreed ,  the  bill  has  in  fuch  cafes  been  difmiflcd  : 
that  nobody  could  toll,  what  it  was  that  parties  who  were  dead 
had  laid  the  greateft  Weight  upon,  in  coming  to  agreements,  ftfid 
^ . '  therefore  it  would  be  attended  with  bad  confequenceS)  if  agree- 

ments were  to  be  fplit,  ^nd  one  part  to  be  decreed,  but  not  an<« 
other ;  that  the  court  had  always  decreed  the  provlfion  made  by  a 
parent yir  a  ch'tld^  to  be  as  extenjtve  as  the  parent  intetided  it^  where 
it  does  not  introduce  a  hardihipi  or  leave  the  other  children  in 
diRrefsy  for  that  a  father  might  have  good  reafon  to  prefer  one 
child  to  another ;  whether  he  had  in  this  cafe,  the  court  would 
not  inquire.  Lord  Hardtvicke  therefore  decreed  the  articles  to  be 
carried  into  execution  for  the  benefit  of  the  plaintiff!  Goring  T« 
Najb^  3  Ath.  1 86. 

2.  A  woman  entitled  to  500I.  ifjbefurvived  her  father^  and  to 
a  moiety  of  a  real  eftate,  the  other  moiety  belonging  to  her  fifter, 
after  whofe  death  it  might  come  to  her)  (both  coming  on  the  part 
of  her  mother,)  being  about  to  marry  a  hufband,  who  could  make 
jio  provifion  for  her,  the  father  agrees,  to  the  marriage,  and  to  give 
her  the  500/.  in  prefent  for  her  feparate  ufe  ;  and  it  was  agreed, 
that  the  real  ediite,  as  well  thwt  in  poiTeflion,  as  what  might  come 
during  the  coverture,  (hould  be  fettled  to  herfelf  for  life,  remain* 
dertoall  her  iiTue  by  that  or  any  other  huiband,  repiainder  to  her 
fifter  and  her  iffue,  reverfton  to  the  father  and  his  heirs*  The  heir 
of  tht  father  brought  a  bill  for  a  fpeciiic  performance  of  the  agree- 
ment, and  Goring  v.  Nafh  (fupra)  was  cited.  Lord, H^^dwcke^ 
in  pronouncing  judgment,  ftated  the  old  rule  to  be,  and  which,  he 
faid,  yirzsfothen  generally  fa/though  of  /ate  it  had  not  been foflriBly ) 
cdhered  to^  that  none  could  come  for  a  fpecific  performance,  who 
Si  not  come  under  the  conflderation  of  the  agreement,  as  that  it 
Ihould  not  be  for  the  benefit  of  collateral  branches  in  marriage  ar- 
tides ;  hut  as  agreements  ivere  intire,  and  the  feveral  branches 
might  have  been  in  view,  the  court  had  in  later  cafes  laid  hold  of  any 
circumftances  to  diflinguifh  them  out  of  the  old  rule^  flill  preferving  it* 

,in  general:  if,  therefore,  there  v/7i%  any  kind  of  confederation^  the 
court  would  lay  hold  of  it  to  fupport  it,  as  in  Ofgoode  v.  Strode^ 
2  jP.  W.  245. :  that  in  the  prefent  cafe  the  father  was  not  obliged 
to  pay  the  500/.,  fgrthat  if  (he  had  died  in  the  life  of  the  father, 
her  reprefentatives  would  not  have  been  entitled  thereto,  then  the 
father  paying  it,  was  a  conftderation  for  any  benefit  Hie  daughter  might 
give  him  in  the  articles  :  that  for  the  precarious  and  remote  inte- 
reft  limited  to  the  father,  the  advancing  500/.  by  him  was  a  fuf- 
ficient  conHderation,  although  not  mentioned  for  a  confderation,  but 
natural  love  and  affe£iion  only,  for  that  the  whole  mud  be  taken 
intire,  and  one  part  to  influence  the  other  :  that  this  was  there- 
fore to  he  difUnguyhed  from  all  the  cafes,  where  it  was  volun- 
tary; and  his  Lordfhip  decreed  a  conveyance  in  fee  to  the  plaintiff*. 
Stephens  v.  Trueman,  1  Vef  73. 

3.  A  father,  nvho  had  a  fon  by  a  former  nvife,  going  to  marry  a 

fccond  with  a  portion  of  260  /.,  in'  coufidcratiou  thereof  fettle} 

;400/. 


Conabetatian. 

4bd  t  thitf  if  (h6  furvlved  hinii  or  had  iflUe  by  the  marriage, 
Hie  heirs  or  executors  of  the  hufband  fliould,  after  his  death,  pay 
400/.  to  the  truftees  for  the  benefit  of  the  wife  for  her  life,  and 
iafter  her  death,  fir  the  ijfueof  the  marriage  ^  together  vnth  the /on  by 
the  former  ivife^  which  fon  happened  to  be  the  only  furviving 
perfon,  and  the  father  devifed  all  his  eftate  to  Yiivck^  fubjeB  to 
payment  of  debts*  The  bill  was  brought  by  the  father's  creditors 
againft  this  devifee  and  heir  at  law,  and  one  queflion  in  the  caufe 
nvasy  wbetber  the  creditors  could  come  upon  the  reverfionary  interefi 
of  the  400  A  ?  Lord  Hardnmckcy  in  pronouncing  judgment,  faid, 
this  was  a  contra^  between  the  hufband  and  a  fecond  wife  and 
her  friends,  and  fo  far  like  Ofgoode'v,  Strode^  2  P.W»  245.  that 
the  agreement  provided^  that  the  /on  by  the  former  w/e  (hould 
come  in  for  zjbare  t  that  this  was  a  bargain  tor  valuable  confidera^ 
iion,  for  had  it  not  been  for  this  provtfion^  the  hu(band  would  not 
agree  to  let  it  go  fo  far  as  400/. ;  that  it  often  happened^  on  the 
marriage  of  a  nvidow^  who  contracted  on  a  fecond  marriage  to 
make  a  proviGon  out  of  her  own  eftate,  after  her  death  and  the 
death  of  a  fecond  hufband,  for  her  children  by  a  former  hufband, 
which  might  be  faid  to  be  voluntary^  yet  if  the  hufband,  in  fuch 
cafes,  died  in  the  life  of  the  wife,  who  died  indebted,  the  court 
"would  not  ft^^  her  creditors  to  come  againft  the  children  of  the 
firft  marriage,  for  whom  /he  had  made  this  provifion,  becaufe  it 
^K^  voluntary,     bheltw.  Beane^  I  Ve/  215. 

For  more  of  Confideration  in  general,  fee  ^^lions  {QJ9  (XJ.  2) 
to  (X),  Ufes  (S.  4),  fsfc.  and  other  proper  titles. 
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(A)  What  18. 

t.  'T*HC  hufband  and  wife,  and  fervants>  were  indi£led  for  a 
^  confpiracy  to  ruin  the  trade  of  the  profecutor,  who  was 
the  King's  card^maker.  The  evidence  againft  tlyem  was,  that 
they  had,  at  feveral  times,  given  money  to  the  profecutor's  ap. 
prentices  to  put  greafe  into  the  pafte,  which  had  fpoiled  the 
cards.  But  there  was  no  account  given  that  ever  more  than  one 
at  a  time  were  prefcnt,  though  it   was  proved   they  had  all 

E*?en  money  in  their  turns.  It  was  objected  that  this  could  not 
\  a  confpiracy ;  for  two  men  might  do  the  fame  thing  without 
having  any  previous  communication  with  one  another.  But  the 
C  J.  ruled,  tba^  the  defendants  being  all  of  a  family,  and  con* 
•cmed  in  making  of  «ards^  it  would  amount  to  evidence  of  a  con* 

Y%  fpiracy^ 


(H.c), 

(I.  c.  »J, 
(P.  c). 

5Viner4f»* 


Serenl  de* 
fendants 
were  coo* 
▼i^ed  on  aa 
informadoo 
for  a  con- 
fpiracy, to 
take  away 
theclurad0 
of  one  IL 
and  accttib 
him  of  fflur* 
der,bypre« 
tended  cqO* 
▼erfatjMt 
Sndooi|i» 
»«iiiMtie«| 


with  t  flioA  jfplraCTt  ^^  dtteSitA  the  jury  accordingly.  Rest  7«  C^  ii  oL  ai 
wwT      ^''  -'^*-  ^  ^^^^^^^  ^^  P^h  C.  J.  HU.  5  G.  1.  S^.  144. 

knocking  aadfcntclMDg  is  »plMt  CftIM  Cock«bot»  When  dwy  we  brought  up  iW  judgmentt 
I^oi4  MosfieUy  Ch.  J«  who  tried  the  isforoMCiony  decUied  chit  he  htd  diredeid  the  jory^  that  there 
wu  no  occ»fion  to  prove  the  a^il  ft^  of  confptrmgi  but  thtt  it  might  be  coHeded  fnMii  coDstcnl 
circeibftancet^  and  icqueibd  to  know  the  opinion  of  hi<  Aicthivn  whether  he-waa  right  in  Inch  diiec^ 
tion.  9md  nm»  ntgivit^  Res  v.  Paiibna  et  il.  Mich.  )  G.  ).  BUckft.  39ft.  And  if  the  pmtiei 
concorni  doii^  the  aA»  alliough  they  were  not  prerioufly  acquainted  with  each  othrr.  it  ii  confpiTacj* 
per  Lord  Mamfieldy  in  the  oue  of  the  prifimera  in  the  K..  B.  prifon.    Hil.  s6  G.  3.  x  Hawk.  P.  C 

8.  c.  Boer.  1.  Indiftment  ftated,  that  A.^  B.j  and  C.  unlawfully  did  con* 
U^  fptre,  t^t.  falfcty  to  charge  2>.  that  he  had  then  lately  taken 
out  of  a  bag  a  certain  quantity  of  hair,  the  property  of  A,  \  and 
that  B.  and  C,  in  purfuance  of  the  confpiracy,  faid  to  Z>«  that 
he  was  a  man  of  credit,  and  had  better  make  it  up  than  have 
his  credit  bUAed  }  and  that  A.^  in  further  purfuance.  of  the  faid 
confpiracy,  unlawfully  did  extort  from  D.  30/^  and  a  promiflbry 
note  of  3;/.,  as  a  compofiUon  for  the  faid  ofi^nce,  and  to  defift 
from  profecution.  In  arreft  of  judgment,  exception  w^s  taken, 
tilat  the  indi£hnent  did  not  charge  the  defendants  to  have  con* 
fpired  to  fix  any  crime  on  2>.,  but  only  taking  certain  things  out 
of  a  bag,  which  might  be  a  lawful  ad.  But  the  court  faid,  the 
crime  laid  is  an  unlawful  confpiracy,  this«  whether  it  be  to  charge 
a  man  with  criminal  ads,  or  fuch  as  only  may  aiFed  his  reputa* 
tion,  is  fully  fufficicnt.  '  The  feveral  charges  in  the  indidment 
are  not  to  be  confidered  .as  diftiud  and  feparate  counts,  but  as 
One  and  the  fame  united  and  continued  oilence,  purfued  through 
its  diflerent  ftages.  And  then  it  is  dear,  that  the  whole  "wll 
amount  to  an  indidable  offence,  viz.  getting  money  out  of  a  man 
by  confpiring  to  charge  him  with  a  falfe  fad.  Rex  t.  Rifpol^ 
Eafi.  2  G«  3.  Blackfi.  368. 

3Tin€f4s$.  (H)  Indidment  or  Information* 

I.  INFORMATION  fet  forth  that  the  defendants  confpired  t» 
-''  charge  5*  with  endeavouring  to  commit  fodomy  with  M.^ 
One  of  them  I  and  that  in  execution  of  this  confpiracy,  they  did, 
in  the  prefence  and  hearing  of  feveral  perfons,  falfely  accufe  5.| 
that  he  cwaius  fuit  nm  veneream  habere  with  M.^  and  fo  to 
commit  fodomy.  Exception  was  taken  in  arreft  of  judgment, 
that  eormtus  fuit  was  incertain,  for  it  might  only  be  an  ad  of  the 
mind,  which  before  it  was  put  in  execution  it  was  fupprdied  by 
leafon.  Bed  non  aUocatur  /  for  there  are  many  cafes  in  which  a 
man  is  punifiiable  for  an  attempt,  and  in  fcr^  eonfcientia  the  at-» 
tempt  is  equal  with  the  execution  of  it.  Rex  v.  KenmrJUj  emd 
Moeire^  Trin^  5  G.  I.  Str.  193.  . 

2.  Confpiracy,  falfely  to  accufe  S.,  that  he  cenaius  fuit  rem 
\)0wreani  habere  with  M»  Exception  ^as  taken  in  arxett  of 
judgment,  that  it  (hould  appear  upon  the  record  that  the  party  ac- 
cufed  was  innocent,  for  it  is  no  crime  to  charge  a  guilty  per(bn 
With  fuch  an  ofience^  it  Ihonld  have  bcea  mremd  fAi  rt^era  et  m 


foBioy  he  non  conatus  frit  to  do  the  a£l  with  wbich  he  was 
charged  \  to  which  it  was  anfweredj  that  it  was  exprefsly  laid 
that  the  defendant  did  falfely  charge^  which  could  not  be  if  the 
accufacton  was  true ;  frlfo  catijpiraverunt  has  been  held  well  upon 
demurrer ;  and  the  court  overruled  the  exception*  Rag  t.  Kinoirm 
JUy  ami  Moore,  Trin.  5  G.  I.  Sir.  193. 

3.  The  indi£lmcnt  ftated,  that  the  defendants*  intending  to 
fubjefl  one  ff^.  G.  to  the  lofs  of  life,  wickedly  and  malicioufljr 
did  confpire>  combine,  and  agree  among  tbemfelves*  to  indifl  ana 
caufe  to  be  indiQed  the  faid  tf^.  G.  for  a  crime  or  offence  liable 
by  the  laws  of  this  kingdom  to  be  puniflied  capitally}  and  to  prOf- 
fecttte  the  faid  JF'.  G.  upon  fach  indiAment.  And  that  the  do* 
fendants,  according  to  the  confpiracy,  combination,  and  agree* 
ment  aforefaid*  falfely,  wickedly,  and  malicioufly,  and  without 
any  reafonable  or  probable  caufe,  did  indi£t  and  caufe  to  be  in« 
di^ed  the  faid  1^.  G.,  and  then  ftated  the  malicious  indi&ment 
veriatkn*  It  was  moved  in  avreft  of  judgment}  that  it  was  not  al- 
leged in  the  charge  itfelf  that  the  defendants  confpired  folfiif 
to  indi£l  W.  G. ;  and  that  they  wickediv  and  malicioufly  con- 
fpired to  indid  him  is  not  fufficient,  for  tnat  might  be  true,  and 
yet  it  might  not  be  falfely ;  it  muft  be  both  malicious  and  faUe  to 
make  it  indi£lable  as  a  confpiracy.  The  court  were  of  opinioa 
that  there  was  no  colour  for  the  obje&ion>  that  it  was  a  com jdeto 
formed  confpiracy  actually  carried  into  execution.  If  it  had 
been  a  bare,  unexecuted  confpiracy,  as  that  in  KirmerJUf^  cafe, 
Uupra^  the  obje£lion  might  have  had  more  weight  (though 
Lord  Mansfield^  C.  J.  faid  he  gave  no  opinion  what  degree  of 
weight  it  might  have  haA  in  that  cafe).  Bjn  v.  Sfiragg^md  4m* 
$ther,  Eaft.  33  G,  a.  Burr.  993*. 

4*  Another  objefiion  was  taken  in  the  cafe  {pt.  3.),  that  it  did 
not  appear  in  the  faid  charge  of  what  particular  crime  or  offence 
they  confpired  to  indiA  him  ;  but  it  was  only  charged  in  general 
that  they  did  wickedly  and  malicioufly  (without  adding  falfely)  con- 
fpire  to  indi£t  and  profecute  him  for  a  crime  or  offence,  liable  to 
be  capitally  puniflied  by  the  laws  of  this  kingdom  \  but  the  court 
were  clear  this,  as  well  as  the  other  objefbion,  was  without  any 
foundation.     Ibid. 

5.  Upon  a  queftion,  whether  juflices  at  feflions  have  a  jurif-  S.  CBmn 
diAion  over  confpiracies.  Lord  MansMd^  C.  j[,  faid  it  muft  be  '3*^ 
determined  upon  general  principles.  The  offence  of  a  confpiracy 
is  a  trafpafs,  and  trefpaflcs  are  indi£table  at  feflions,  though  not 
committed  vi  et  armis ;  they  tend  to  a  breach  of  the  peace,  aa 
much  as  cheats  or  libels,  which  are  eftabliflied  to  be  within  the 
jurifdiAion  of  feflions :  and  therefore  there  is  no  authority  to  tho 
contrar}',  but  that  the  juflices  have  a  jurifdi£lion.  Rex  v*  RiJ^^ 
£^.  a  G.  3.  Blacyi.  368. 


P3 


*i2  Conrpitacg. 

s^"'***-  (I)  Judgment  (j).     Error. 

(«)  Lord  Coke  in  hit  conmeottry  on  ftat.iW«fijntnfter  %.  c.  ii.  fayi,  by  the  words  thereof  it  tp« 

rirsy  that  before  that  ftatute  the  defendaot  being  duly  aequitted  (hould  recover  hit  damages,  bat  tha^ 
(o  be  underftood  in  a  writ  of  confpiracy,  wherein  he  fliould  recover  damages  for  fatisfadion,  in  re- 
gard of  the  infamy y  imprifoomenty  and  vexation  done  to  him ;  and  further,  chat  the  parties  coavided 
Should  be  fined  to  the  king  and  imprifooed,  which  I  have  read  (fays  he)  began  in  this  fort  before  the 
leign  of  Hen.  I.     They  which  plotted  or  compafTed  the  death  of  a  man  under  pretext  of  law,  by 
bringing  of  falfe  appeals  or  preferring  untrue  indictments  againft  the  innocent,  of  felony »  who  being 
duly  ac<iuitted,  both  the  appellee  and  his  abettors  were  to  fuffer  death.     But  king  Hen.  I.  by  authority 
of  parliament,  did  mitigau  the  fevcrity  of  this  antient  law,  (left  men  flioui<l  be  deteried  and  afraid  to 
aecufe,)  and  did  ordain,  that  if  the  delinquents  were  convided  at  the  fuit  of  the  party,  they  (hould 
make  fatisfadion,  and  be  fined  and  impriiboed  :  but  if  they  were  convifted  by  judgment  at  the  fiiit 
of  the  king,  (whom  they  pretended  to  entitle  to  the  forfeiture,)  then  they  (hould  iofe  tne  fieedom  of 
the  law  )  they  ihouid  be  fo  infamous  as  ntever  to  be  any  witncfles,  or  to  be  of  any  jury  ;  that  they 
fliould  never  come  in  or  near  the  king^s  court,  but  make  their  attornies ;  tha:  they,  their  wives  and 
their  children,  ihouId  be  caft  out  of  their  houfes,  their  houfes  proftrated,   their  trees  eradicated  and 
fubTerted,  their  meadows  plowed  up  and  walled,  every  thing  to  be  deftroyed  which  nottrifised  or  coai« 
forted  them,  in  relpeA  of  the  vitiany  and  fliame  done  to  the  delinquent,  all  againft  nature  and  ordCT, 
fov  that  the  delinquent  fought  the  blood  of  the  innocent  under  pretext  and  colour  of  law  ;  and  this  ia 
latter   b'>oks  is  called  a  villanoui  judgment,  all  of  which,  in  cafe  of  confpiracy,  rtmain  a  conftaot 
bw  CO  this  day.     But  the  aft  Weftm.  2.  c.  12.  doth^give  the  party  a  fpeedier  remedy  for  his  fatisfac- 
tion  than  he  had  before.     2  Inft.   383^4.      There  are  two  inftances  of  villanous  judgment  being 
snvardedi  27  Afiize,  pi.  50>  folio  141.  b.  (by  inquefl);  46  Ai!ize,  pi.  11.  folio  307.  a.  (by  iodidmeot); 
kntin  neither  of  them  does  it  appear  diat  the  confpiracy  was  for  a  capital  offence;  it  is  only  (aid  that 
they 'were    attainted   of   coofpiracy.      No  villanous  judgment    has  been  given  fince  the  time  of 
Zd.  111.  Burr.  996,  7.     Yet  the  counfel  in  the  fame  cafe  are  faid  to  have  agreed,  that  they  could 
liod  no  iollance  or  entry  of  fuch  a  ju'lgment  aftually  given.     Burr.  lozy.    yiJi   i  Hawk.  P.  C. 
c.  71.  f.  9.  And  as  to  the*  mode  of  puniflimentfor  confjiracy  in  modem  times,  wJe  Rex  v.  Spragg  and 
another,  Burr.  1017.    where  the  judgment  in  a  cafe  as  to  one  confpirator  was,  that  he  (hould  be  li;t 
twice  on  the  pillory  at  the  end  of  one  month  from  the  judgment,  be  imprifoned  for  two  years  from  the 
end  of  that  month,  pay  a  fine  of  50 1.  to  the  king,  and  find  furety,  himfelf  in  40 1,  and  two  fecuri. 
ties  in  ao  1.  and  be  committed  qmujfue\  and  as  to  the  other  confpirator,  (he  (being  the  daughter  of  the 
other,  was  confidered  from  her  youth  f  under  lo)   and  fubjedtion  to  the  influence  of  her  father,  to  be 
le(a  criminal)  was  only  committed  to  the  cuftody  of  the  maWhal  to  be  itnprifoned  for  fix  months,  and 
it  is  to  be  obfervcd,  diat  previous  to  the  judgment  paHcd  upon  them,' they  haB  been  in  cuftody  nearly 
a  year  ahd  a  half.     As  to  the  particular  huw  far  one  having  been  convifted  of  conlpiracy  is  liab'e  to  far 
challenged  as  a  juror,  wiir  Co.  Lit.  1 5S4  a.     It  ferms  to  be  holden  that  the  conviftion  for  confpiracy 
ought  to  be  at  the  ktn^*s  fuit;    but  33  H.  6.  55.  B.  Challenge  15.  F.  Challenge  41-    m^ke  no 
fach  diftinftfoa.     %  Hawk.  P.  C.  c.  43.  f  2S*  marg.   And  as  to  the  difability  of  one  conviOed  or  at- 
tainted by  judgment  o{  confpir;icy  at  the  fuit  of  the  king  to  be  a  witnefs,  vidt  a  Hawk.  P.  C« 
c.  46.  f  19.     X  Haie^s  H.  P.  C.  306.     a  Hale's  H.  P.  C.  a77.  Summary  263*  where  it  is  faid  one 
convifted  of  a  coofpiracy  cannoc  be  a  witnels- 

A.  w^ln-  I.  T  jPON  an  information  for  a  confpiracy  againft  two,  one  only 
diaed  for  w    appeared  and   pleaded,  and  being   found  guilty,  it  was 

¥rtth^a"'  naoved  in  arreft  of  judgment,  becaufe  in  every  confpiracy  there 
linjuftly  to  muft  be  two  perfons  at  leaft,  whereas  here  was  only  one  brought 
charge  c.  jj,  j^^j  found  guilty.  If  afterwards  the  othe^r  fliould  be  found 
bery;  A.  '  "°^  guilty,  that  would  confequently  be  an  acquittal  of  the  former* 
only  came  in  But  it  was  anfwered,  that  this  was  arguing  from  what  had  not 
and  pleaded,  happened,  and  probably  never  micht,  for  though  one  might  have 

andafpecial        »«^  I      -      ^  -t-riri  ijju     ..U- 

Tudia  waa  ^^  opportunity  to  acquit  himfelf,  and  was  not  concluded  by  the 
founds  that  vcrdift  as  the  other  was,  yet  as  the  matter  then  ftood,  both  were 
"^  'T**  hot  ^^^^^  g^i'^y*  fo'^  tl*c  confpiracy  was  found  as  it  was  laid,  and 
that  b'.  died  'therefore  judgment  might  be  given  againft  one  before  the  trial  ^f 
before  the  the  Other.  And  the  court  held  there  was  nothing  in  the  objedilona 
l^llpiS!*"*    -R/x  V.  Kennerjley  and  Moore,  Trin.    5  G.  i.  Sir.  193. 

lencd.  EvcepcSon  was  taken,  that  one  alone  cannot  be  guilty  of  a  confpiracy,  and  here  was  bat  eofi 
conviaed  ;  but  the  court  overruled  this,  on  the  auth)rity  of  Kennetfiey's  cafe;  and  even  there,  there 
waa  a  poilibility  of  finntradiaory  verdiaii^  which  could  aot  be  in  (be  principal  ^aie.  Rex  v.  Elisabeil^ 
NichoUa,  Etft.  18  G«  a.  Su.  iizp 


CU  On  motion  in  arreft  of  judgment,  the  defendant   mud  S.  P.  deter. 
be  perfonally  prcfcnt  iii  court.     ReM  v.  Nicbo/Is,  Eajl.  1 8  6.  2.  °**?^-  ^** 

o^_    f  1  «i  *•  ^*    P'*5^ 

»fr.  I'iT.'Jm  and  another,  HiJ.  33  O.  a.    Burr.  930.  Bhckft.  »09. 

3.  In  an  aAion  of  confpiracy  founded  upon  that  writ  which 
only  lies  againft  two  or  more  perfons,  if  one  only  be  found  guilty^ 
and  the  reft  not,  the  plaintiff  cannot  have  judgment :  aliter^  in 
an  a£lion  on  the  cafe  founded  on  a  tort,  for  there,  if  one  be  found 
guilty,  the  plaintiiF  (hall  have  judgment.  Subliy  v.  Mott  and  an* 
9tber^  Hit.  21  G.  2.  I  Wilf.  210. 

For  more  of  Confpiracy  in  general,  fee  AElions  on  the  Cnfe  (P,  c), 
(Q;_c),  (R.  c),  Indiifment  {E),  Information^  and  other  proper 
titles. 


-r^ 
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1-  I.  c.  7 
C5. 


(A)  His  antiquity ;  and  how  confidered.  syi^^^jj. 

I.   A   Conftable  may  make  a  deputy ;  Str*  943.  where  feveral  Acooftabie 
-**  authorities  are  cited  by  the  court.  '         f J^  >Ppoint 

'  a  deputy  to 

do  minifterial  a^.    Per  Lord  Manifield,  Ch.  J.     Borr.  i%S%»  Fide  foftp  pi.  6* 

2.  In  fome  places  there  is  both  a  tithingman  and^conftable,  ^^^^  > 
where  the  tithingman  is  as  it  were  a  deputy  to  execute  the  office  gi|J^^^*5«^ 
in  the  condable's  abfence  *,  but  there  are  fome  things  which  a        * 
conftable  hath  power  to  do  chat  a  tithingman  cannot  intermeddle 

with,  for  the  conftable  may  do  whatever  the  tithingman  may  do, 
but  not  on  the  contrary,  the  tithingman  not  having  an  equal 
power  with  the  conftable.  But  in  places  where  there  is  no  con- 
ftable, the  office  and  authority  of  tithingman  feems  to  be  all  one, 
under  a  different  name,     i  Burn's  Jufi,  396. 

3.  The  far  greateft  part  of  high  conftables  at  this  day  is  not  at 
all  appropriated  to  them  as  high  conftables,  but  only  as  officers  to 
execute  the  precepts  of  the  juftices  of  the  peace,  which  any  other 
perfon  may  do  as  well  as  they.  The  original  and  proper  authority 
of  an  high  conftable,  as  fuch,  feems  to  be  the  very  fame,  and  no 
other  within  his  hundred,  as  that  of  the  petty  conftable  within  his 
vill,  and  therein  moft  probably  he  is  coeval  with  the  petty  con* 
ftable.  The  other  ufual  branches  of  his  office,  fuch  as  furvey« 
ing  of  bridges,  the  iffiiing  precepts  concerning  the  appointing 

.  of  overfeers  of  the  poor,  furveyors  of  the  highways,  aiTeflbrs  and 
collectors  of  the  land-tax  and  window-duties,  and  in  like  manner 
the  viewing  of  armour,  by  xhtfat.  13  Edw>  1.  Ji.  %•  c.  6.,  arc  in 
him,  not  of  neceffity,but  as  matter  of  convenience ;  and  it  is  dif- 
cretionary  in  the  juftices  whom  they  will  appoint  to  be  their  officers 
in  thefe  cafes  ;  others  have  been  fuperadded  to  their  office  for  the 
like  reafon  of  convenience  by  fundry  afls  of  parliameoti  fuch  as 

P4  the 
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the  ifliiiiig  of  precepts  for  the  Itcenfing  ale-houfes,  for  lerying 
coamy-rateSy  and  for  returning  lifts  of  jurors  i  for  that  one  per- 
fon  ooi  do  all  the  lame  much  eafier  and  cheaper  than  fo  many 
di&rent  perfons*  x  Bum's  7ufi.  291  • 
MliRcsT.  4.  On  a  rule  to  (hew  caule  why  an  information  in  the  nature 
M^z^^.s.  ^^  '  f^  warranto  ibould  not  go  againft  the  defendant,  to  (hew 
Stt.  It  1 3. '  by  what  authority  he  took  upon  himfelf  the  exercife  of  the  office 
f0i»  kccer  of  chief  conftableof  a  certain  hundred^  it  was  objeAed,  that  the 
y^'dTplbe  offi^  ^f  conftable  is  of  fo  low  a  nature,  that  this  information 
Bott  cothe  will  not  lie  againft  him,  unlefs  he  happens  to  be  a  returning  of- 
ctfeof  Ra  ficCT  for  members  of  parliament.— Sript^  Lord  HarJwscie,  C.  J. 
UitAt.  No>  Doubtlefs,  from  the  nature  of  this  office,  and  the  confequence  of 
Ua*i  edic  of  it  to  government,  fuch  informations  will  lie  againft  a  chief  con- 
Stnoge.  ftable,  and  his  being  a  returning  officer  does  not  make  him  more 
aoTibec/fei  liable  to  it,  though  it  may  often  prove  a  great  motive  for  bringing 
there  dud.    it.     RtK  V.  Rag/Sen,  Trin,  7  C2f  k  G.  2.  Cunn.  54. 

5*  It  was  faid  by  Lord  Hardnmcke^  C.  J.  that  abufive  and  af- 
fronting words  fpoken  againft  a  conftable,  though  a  confervator 
of  the  peace  were  no  grounds  for  an  information,  though  they 
were  actually  fpoken  of  him  in  the  execution  of  his  office :  but 
"  that  the  conftable  is  not  without  his  remedy,  for  that  he  may  in- 
di£i  the  party  for  it,  and  have  him  bound  over  to  his  good  beha- 
viour.    Rex  ▼•  WhttfiM^  Mich.  8  G.  2.  Cunn.  roo. 

6.  Upon  a  motion  for  a  new  trial,  it  appeared  upon  the  report 
of  Wilmotti^],  who  tried  the  caufe,  that  it  was  an  a£iion  by  an 
.  alehoufie- keeper  againft  a  deputy  high  conftrible,  for  billeting  foU 
diers  upon  him ;  and  that  the  high  conftable,  living  at  a  diftance, 
had  appointed  the  defendant  his  depuiy  by  parol  only,  and  to 
do  this  buGnefs  of  quartering  foldiers  for  him  during  the  whole 
time  of  his  continuance  in  that  office.  The  queftions  were, 
ift.  Whether  a  high  conftable  be  a  common-law  officer?  adj 
Whether  a  high  conftable  is  within  the  word  **  conftable"  in  the 
annual  muUny-afi,  fo  as  to  empower  him  to  billet  foldiers  ?  and 
3d,  Whether  a  high  conftable  can  appoint  a  deputy  for  this  pur- 
pofe  ?  The  learned  judge  was  of  opinion,  at  the  trial,  in  the  af* 
nrmative  of  all  theCe  points  \  and  the  court,  after  argument,  con- 
curring, the  rule  for  a  new  trial  was  difcharged,  Midhurjl  y. 
WaiU^  Mich.  2  G^  3,  Burr.  I2J9- 
py*  ft$e.  ?•  The  defendant  ftood  indided  for  refuGng  to  take  upon  hiow 

a5Ga.cs.  kU  the  office  of  conftable,  being  thereunto  duly  elefled,  and  the 
queftion  upon  a  verdi£l  was  as  to  his  eligibility,  he  being  a  fo- 
reigner, naturali^ed^y  a  private  a&  of  parliament,  but  in  which 
d)ere  was  a  provifo  {inter  alia)  that  he  (bould  not  be  enabled  to 
take  any  office  or  place  of  truft,  either  civil  or  military.  The 
point  was  twice  argued^  and  the  arguments  turned  chiefly  upon 
the  queftion,  whether  the  office  of  conftable  was  an  office  of  truft 
within  the  meaning  of  the  a£l  of  naturalization  and  of  the  a£k 
of  fettlemem  12  {ff  13  H^.  3.  ^«  2.,  and  of  the  explanatory  a£l 
1  G»  I.  e.  4*  ?  The  court  took  time  to  coniider,  and  afterwards 
Lor4  Mansfeldf  C.J.  delivered  their  opinion,  which  was,  that 
as  the  office  of  conftabh  is  clearly  a  civil  cfficc  of  truft,  and  the 

legiflaturt 
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tepSitnre  have  ncprefsly  inc^p^&cltated  the  naturalized  foreigner 
from  taking  any  civil  office  of  truil,  generally  and  without  ex-  « 

ceptiooi  it  is  not  in  the  power  of  the  court  to  make  an  exception 
which  the  legiflatare  had  not  thought  fit  to  make :  therefore  the 
defendant  had  judgment.  Re9(  v.  Ferdinand  de  Mierre^  Trin. 
II  Gio.  3*  £yrr.  2^Z^. 

(B)  By  whom  made  and  removed*  5V">«^4a«. 

t«  A^ONSTABLES  Were  chofen  and  fworn  in  at  the  leet,  and  the 
^  feffions^  on  pretence  that  the  election  was  not  made  ac- 
cording to  the  particular  ufage  of  the  place>  made  an  order  to 
difdiaige  the  appointment.  But  the  order  of  feffions  was 
qoafted^  for  at  common  hw  ihey  had  nothing  with  the  ele£lioii 
of  conftables ;  and  the  13  {5^  14  Car.  a.  r.  12.  gives  it  them  only 
in  cafe  of  death  or  removal  within  the  year.  Tbe  Cafe  of  tb$ 
CM/faUes  of  Limngton^  Eaft.  i  G.  2.  Sir.  798. 

2.  The  feffions  of  Monmauth/bire  made  au  order,  reciting  that  ^-  ^-R^P* 
Jim  and  E.  had  complained  that  they  had  ferved  as  conftables  of  Hardw.zSi. 
Cbe^QW  tot  a  year;  and  that  though  four  perfons  were  returned  whtreJUM 
by  toe  homage  to  the  fteward,  he  had  appointed  no  new  ones,  j^^^^^l^^ 
and  therefore  diey  prayed  to  be  difchareed ;  whereupon  it  is  ct^oot  think 
ordered  that  the  defendants  be  appointed  in  their  ftead.     But  <<  this  ordec 
upon  confideration  of  the  j^at.   13  &r  14  Car.  a.  c.xt,.  f.  15.,  !!fu"^j 
^ich  only  empowers  the  feffions  to  appoint  conftables  until  the  <«  u^nthe' 
lord  (hall  hold  a  court,  the  order  was  quafhedi  becaufe  it  was  in  **  general 
die  disjundive  for  a  year,  or  until  others  were  chofen  ;  befides,  "  '" JJ^^J^ 
there  was  no  adjudication  that  the  others  had  ferved  a  year.  <*inSaik. 
Itix  V.  Davies  aniGoJling^  Trin,   9  <?.  2.  Sir.  1050.  **  »76.  (5 

^  43X.  pi.  Z4.)  Ar  in  that  aUe  the  j'uftices  ha4  lioee  no  more  than  appointed  •  conftable  in  a  town  where 
**  there  was  none  before  $  it  is  going  a  good  way  to  fay  they  had  fuch  a  power  in  that  cafe,  but  this  appeara 
**  paiticiilarly  to  be  an  ord^  under  the  authority  of  the  aft  of  parliament,  and  is  not  ncieJy  for  the  appoint- 
ee acDt  cf  nci#  ODBilableit  hut  likcwife  for  the  difchar^qg  of  the  old  ones ;  fo  that,  fuppofing  what  is  faid 
**  in  Salk.  to  be  law,  yet  nothing  is  thtrc  faid,  that  the  feiSons  have  a  power  of  difcharging  conftables  other 
'*  than  by  the  ftatute:  fo  that  1  think  that  the  order  is  intended  to  be  founded  on  th?  aft  of  parliameotf 
*•  Mid  is  not  10  V  maintained  by  any  general  authority.  Then  how  is  the  aft  purfued  ?  Why,  they  havn 
^'■diiclMVfed  a  person  without  adjudging  that  he  was  flt  to  be  difchargfd,  lor  1  think  there  fliould  have  been 
**  fuch  an  adjudication,  like  u  there  is  in  orders  of  iiettlement ;  but  here  it  is  oniy  fajd  it  appealed  on  com- 
**  plaint,  and  then  a  judgment  without  affirming  (hat  what  fo  appeared 'w^s  true.  But  if  (hat  were  out  of 
**  the  cafe,  the  time  they  are  appointed  to  continue  for  is  not  in  purfuance  i4  the  aft,  for  that  direfta 
**  that  they  ihoold  be  appointed  only  to  continue  till  the  lord  holds  his  court,  fo  thnt  this  is  a  fpecial  au- 
**  thofity,  and  can  oniy  be  (upported  by  the  aft,  which  the  order  not  having  porfued,  muft  be  quaihed.^ 
It  appears  by  the  cafe  as  here  seported,  that  the  latter  part  of  the  order  was  that  "C.  and  D.,  able 
^  and  At  pertbns  of  the  town  of  Chepftow,  are  hereby  appointed  conftablit  |o  fcrve  for  a  year  enfoing,  or 
<•  nndl  otben  we  tppeii^,  and  that  they  do,  before  fome  jufticc  of  the  ftid  county,  take  the  oath  of 
**  pffice.**  To  this  part  of  the  order  itwu  objefted,  itt.  That  the  perfons  fo  appointed  were  inhabitanta 
of  the  town  ot  Chepftow;  ad.  That  no  particular  juftice  was  appointed  for  the  new  tbnftables  to 
lake  the  oath  of  oSce  before  t  and  in  fupport  of  this  laft  objcftion,  Allen  7S.  and  5  Mod.  131.  wero 
fitad.  But  it  does  aot  appear  by  either  of  the  mports  of  the  Mifo,  th^  the  cowt  gave  any  ophioa 
a^  chcfe  objo^oos.    Kidi  Rep.  T^mp.  Hardw.  283. 

3*  One  chofen  a  conftable  at  the  leet,  which  immediately  ad- 
journed, was  afterwards  fworn  in  before  a  (ingle  juftice  oiF  the 
peace  i  and  upon  a  motion  for  an  ioformationi  as  not  bcinc  duly 
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fwoni9  the  court  of  K.  B.  held  it  a  good  fwearing.    iZ^jr,  y.  Df\ 
Francbardy  HiL  l4  G,  2.  $/r.  ii49, 

4*^  The  court  granted  an  information  in  nature  of  a  qu9 
warranto  againft  a  conftable,  to  ihew  by  what  authority  he  ex-> 
ercifed^the  office  of  conftable  for  WhiUcbapel  pariOi,  under  a 
pretence  of  an  eledion  at  a  veftryt  and  a  fwearing  in  at  the  feC^ 
fions}  (qx  per  curiam^  prima  facUy  the  right  of  appointing  is  in  the 
leet,  and  the  feflions  have  no  power  by  13  {5^  14  Car.  a.  r.  I2* 
except  there  is  a  default  at  the  leet.  And  this  office  of  conftable 
(j)  VUe  the  i$  of  fuch  a  nature,  that  informations  {a)  have  been  granted  to 
N^I^s^Vt.  ^^  ^  "g'^^-     *'*  ^-  Goudse^  Mich.  18  G.  2.  Str.  1213. 

of  Str.  ix6i.  sod  the  cafes  there  cited. 

5.  A  corporation/ as  fuch,  has  no  right  to  appoint  conftablet, 
they  muft  entitle  themfelves  to  it  under  fome  prefcription  or 
grant.     The  King  y.  Routledge^  Mich.  21  G.  3.  Doug.  531. 

6.  Upon  the  trial  of  an  adion  of  trefpafs^  a  fpecial  cafe  wag 
found,  which  ftated  {int.  al.\  that  on  fuch  a  day  at  the  general 
quarter  fcffions  for  the  town  and  county  of  the  town  of  Notting^ 
i&am,  before  the  mayor  and  aldermen,  (the  juftices,)  Hn  was  ap* 
pointed  high  conftable  of  the  town  and  county  of,  ^c.  for  the 
enfuing  year,  for  the  fpecial  purpofe  of  coUe£ling  and  raifing 
particular  rates,  in  the  nature  of  a  county  rate,  to  defray  certain 
public  charges :  that  the  town  of  Nottingham  was  formerly  part 
of  the  county  of  Nottingham :  that  Hen.  6.  by  charter,  mcor«> 
porated  the  town  and  made  it  a  county  of  itfelf,  and  granted  that 
the  aldermen  (hould  be  juftices  of  the  peace,  and  that  any  three 
of  whom,  the  mayor  to  be  one,  (hould  have  full  power  to  hear 
and  determine  felonies,  trefpafles,  isfc.  with  a  non-intromittant 
claufe  to  the  juftices  of  the  county  :  that  no  power  is  exprefsly 
given  by  this  or  any  other  charter  granted  to  the  town  to  appoint 
a  high  cop  ft  able,  and  no  one  was  ever  appointed  before  the  pre« 
fent,  or  any  county  or  other  rate  in  the  nature  of  a  county  rate 
made  within  the  town  until  the  prefent,  the  corporation  having 
always  defrayed  the  expences  out  of  their  own  funds.  Lord 
K^nyon^  C.  J.,  faid,  that  notwithftanding  the  town  of  Nottingham 
had  no  fuch  officer  as  high  conftable  before,  yet  he  conceived 
that  by  the  common  law,  and  certainly  by  the  Jlat.  of  Winton^ 
(13  Ed.  i*fi.  2.  r.  6.  vide  4  Injl.  267.)  all  officers  of  this  nature 
are  incident  to  the  creation  of  fuch  a  diftrifk,  having  feparate 
jurifdidion.  When  the  public  expences  ftated  in  the  cafe  were 
to  be  defrayed,  it  was  fit  that  proper  officers  (hould  be  appointed 
and  rates  colle£ted  for  that  purpofe.  It  appeared  that  many  of 
thofe  charges  had  arifen.in  latter  times;  and  though  the  corpora- 
tion, in  whom  the  government  of  the  place  refides,  had  thought 
proper  whilft  fuch  charges  were  fmall  to  pay  them  out  of  their 
own  funds,  yet  as  they  became  more  heavy,  that  could  not  pre* 
elude  them  from  recurring  to  legal  methods  of  raifing  fupplies  for 
that  purpofe  from  the  public.  James  v.  Green  itaU  Bafi^  35  G.  3% 
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(C)  Puniihed  for  refufmg   the  Office,    And  who  5^°"4t'. 

may  be  Conftable  {a),  (J4|«« 

the  crowm 
bat  t  power  to  evenpt  from  the  fetvice  of  common  Uw  offiiet,  foch  for  inftanct  ai  thtt  of  conftaUei- 
kot  the  grant  of  fuch  eKemptioas  muft  be  conft^rued  ftridly,  and  unlefi  it  b*  granted  in  the  moft  cxpii- 
«it  termsy  it  ooght  not  to  be  allowed.  Rex  v.  Thomas  Clarke,  Eaft.  17  G.  3.  i  Tcfm  Rep.  B.  R* 
679.  and  ^e  Rez  ▼.  Pughy  Dooc.  188.  The  crown  may  exempt  from  ferving  particular  officet^ 
provided  there  be  a  fofficient  nuoUMt  of  perfoot  left  to  ferve  the  office.  And  therefore,  in  order  to 
compel  a  perfon  to  fcnre  the  office,  who  claims  an  exemption  under  a  grant  from  the  crowsi  it  is  incum- 
bent 00  the  party  difpudog  the  claim  to  (hew  that  it  is  abfolutely  necelTary,  for  the  fake  o(  the  poblic. 
that  be  ihould  f^ve.  P#r  Bailer,  J.  x  Ttrra  Rep.  B..  R.  686.  ^«  i8G»2.  |c.  15.  26G.|. 
4*  107.  t%,    31  O.  3.  e.  31.  f.  7* 

u  T\  Was  a  juftice  of  peace  in  Kent,  and  lived  at  Blackbtati 
^^-^^  and  in  London  \  and  being  appointed  conftable  in 
London,  moved  the  court  of  K*  B.iox  a  writ  of  privilege »  and 
cited  Cro.  Car,  585*  But  the  court  denied  it,  faying  they  had 
nothing  to  do  with  it,  but  the  proper  method  was,  under  the  fiat. 
Car.  2.9  to  apply  to  the  feflions.  Delamatt^s  Cafe,  Eaft.  12  G*  I. 
Str.  698. 

2.  Upon  the  trial  of  an  indidment  againft  one  for  refu/ing 
to  be  fworn  into  the  office  of  condahle,  he  having  beeif  duly 
nominated  and  chofen  at  the  court-leet  of  the  manor  of  B*  to 
be  conftable  for  the  manor,  it  appeared  that  the  manor  of  Bm 
comprehends  the  town  and  parifti  of  B.  and  alfo  the  hamlet  of 
D. ;  that  the  conftables  chofen  for  the  manor  of  B^  had  jurif« 
di£tion  and  authority  not  only  throughout  the  town  and  parifli 
of  B.y  but  alfo  throughout  the  hamlet  of  D,,  although  there 
was  another  conftable  elected  for  the  hamlet  of  D.  particularly. 
It  alfo  appeared  that  the  defendant  had  a  certificate  according  to 
the  Jlat,  10  {s**  1 1  JT'.  3.  ^.  23.,  difcharging  one  P.  J.  from  all 
parilh  offices  within  the  parifii  of  £.,  and  a  regular  affignment 
thereof  to  him  duly  enrolled  according  .to  the  ftatute.  The  queftion 
referved  for  the  court  was,  whether  the  defendant  was  privileged 
from  ferving  the  office  by  reafon  of  the  certificate  ?     The  court 
faid  the  queftion  wbs,   whether  the  conftable  for  the  manor  of 
jB.  is  a  parifli  officer  for  the  pariOi  of  BJ  The  term  parifli  officer^ 
does  not  include  every  office  exercifed  in  the  parifli  \  if  it  did,  it 
might  take  in  the  office  of  high  flierifF  of  the  county.     And 
Dennifon,  J.  faid,    if  it  had  be^n  ftated  that  the  manor  of  B* 
and  parifli  of  B.  were  co-extenfive,  the  certificate  might  have 
been   fufficient,  but  it  was  ftated  quite  otherwife.    Judgment 
was  entered  for  the  kfng.      Rex  v.  Darhjjhtre^  Trin^  I  G.  3» 
^urr.  1182. 

2.  The  defendant  was  indi£^ed  for  that  being  ele&ed  conftable  ^^  5^a* 
at  a  court-leet  for  the  hundred  of  W.  he  had  refufed  to  be  pi|^'.^J^ 
fworn  i  a  fpecial  verdifl  was  found,  which  ftated  a  cuftom  for  aiibsHawk. 
the  court-leet  for  the  hundred  to   choofe  conftables  for  the  ^-  ^*  ^'  ^^ 
hundred ;  that  the  manor  of  A,  comprehends  two  tithings,  one   '  '^' 
of  which  is  vvithin  the  hundred  of  JF. ;  that  there  is  a  court- 
leet  within  the  manor  of  ^.,  at  which  it  is  cuftomary  for  the 
irrliants  witb|n  (be  faid  tithinet  to  do  fuit  and  fcrvicc>  and  to 

^  choofe 
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choofe  tithingmen  of  the  faid  tithings ;  that  by  andent  caftom 
the  icfiants  of  the  tithing  of  A.  within  the  manor  of  A.  have 
been  chofen  and  f(nred  as  jurymen  in  the  leet  of  the  hundred* 
and  have  been  eleded  by  the  jury  of  the  court-leet  of  the 
hundred  to  be  cppftables  of  the  hundred,  and  have  by  fuch 
ancient  euftom  ferved  as  fuch«  The  queftion  was,  whether 
the  defendant  was  exempt  from  ferviiig  the  office  of  cooftable 
of  the  hundred,  by  reafon  of  his  then  being  a  re&ant  and  inha- 
bitant of  and  within  the  tithing  of  A.^  being  a  private  leet 
within  the  leet  of  the  hundred  of  JV.  ?  The  cafe  was  twice 
argued  at  the  bar.  After  which  Lord  Mansjuld^  C.  J.  faid^ 
there  is  no  authority  or  di^um  whatever,  by  which  it  is  held 
that  a  refiant  within  a  leet  within  the  hundred  is  excufed  from 
ferving  the  office  of  conftable  of  the  hundred.  Again,  where  there 
is  a  cttftom  of  the  fort  dated  in  the  fpecial  verdi£k,  there,  ia  no 
authority  which  fays  that  fuch  a  cuftom  is  not  good.  Judgment 
pro  Rege.     Rex  v.  Gtage^  HiL  146.  3.  Cdwp.  13. 

4.  An  indi£lment  was  found  at  the  quarter  fcffions  for  the 

citv  of  Oxford^   againft  a  perfon  who  was  matriculated  in  the 

'    univerfity,   and  his  name  entered    on     the   buttery-books   of 

Brazen-Nofe  College,  for  refufing  to  take  upon  himfelf  ihe  office 

of  conftable,  for  one  of  thd  wards  in  the  city  in  which  he  lefidedt 

and  kept  a  barber's  and  perfumer's  fliop*    The  indi£iment  was 

moved  by  certiorari  into  the  court  of  K.  JS^,  and  after  a  verdiA 

for  the  crown  a  rule  was  made  abfolute  for  a  new  trial.    The 

univerfity  has  a  feparate  jurifdi£lion  eftabliflied  by  ancient  wiit 

dob,  and  it  is  effeotial  to  its  happinefs  and  peace  that  it  (hould 

continue.    The  body  of  the  univerfity  has  always  been  kept 

diftin£t  from  the  city  at  large;  in  this  cafe  the  defendant  claimed 

bis  privilege,  as  being  a  fervant  of  a  college  named  in  the  ftatute^ 

with  an  ancient  fee  and  duties  which  require  attendance  and 

iervice  in  the  college.    It  feemed  admitted  on  both  fides,  that  if 

the  defendant  had  refided  within  the  walls  of  the  college,  he 

would  have  been  exempt,  but  in  an  agreement  between  the 

imiverfity  and  the  city,  made  in  the  37th  year  of  Hm.  6,  I4f9s 

the  particular  perfons  entitled  to  the  privilege  of  the  univerfity 

were  enumerated,  and  among  them  barbers  with  their  houfehold 

were  particularly  named,   which  overturned  every  diftindion 

between  thofe  refiding  and  not.    Lord  Mansjidd  declared,  that 

the  defendant  feemed  to  be  a  fully  privileged    perfon,   and 

thought  the  verdiA  contraiy  to  evidence.     The  King  v.  RoutleJ^^^ 

Muh.  21  G.  3.  Doug.  531. 

'^^  *'*'tof      ^'  ^  younger  brother   of   the  corporation  of  the  Trinity-* 

STd^d!  Houlie  18  not  exempt  from  ferving  the  office  of  headborough 

ant,  in  the    oT  conftablo.     lUx  V.  TboituLS  C&k^  Eqfi.  27  G.  3.    I  Ttrm 

to  be  one  of  the  ywoger  brathen  «f  the  Trinity.Hoole,  wm  Midsr  the  ponver  b  the  c^lnr  Cif 
Jac.  s.  which  eiMbles  the  nMfter,  waitei,  tod  elder  bfethieu  to  admit,  vecetvcy  and  take  in  whaicier 
perfon  and  perfons  iboold  be  defirout  to  be  adaucted  at  yom^ger  brothera.  It  was  not  ftatcd  that  chft 
delendant  was  a  feaman  or  mariner.  The  charter  of  Jac*  %•  which  added  new  members  to  the  cor<. 
poratjon,  exempts  them  from  ceiuin  oAcet  teaairiaf  perianal  fibrvict,  bntthc  court  ihavsht  that  €ba< 
exemption  did  not  oilB&d  tote  office  of  CCtmUs  wiuch  m»  bf  tofdfafdepqtjr.,  ^TcfmRtip, 
B.R.686, 7,«,  *     '   * 

6.Ta 


6.  To  an  {ndi£lmeiit  for  not  taking  upon  himfelf  the  oflSce 
of  conftable,  the  defendant  relied  for  his  defence  on  his  being 
infpeAor  of  lottery-offices,  hj  reafon  of  his  attendance  to  the 
duties  of  which  emplovment  he  was  prevented  from  difcharging 
tfaofe  of  the  office  of  conftable.  But  Lord  Kenyon  faid,  the 
matter  relied  on  by  the  defendant  could  not  affi:>rd  him  any  ex* 
emption  r  that  the  office  of  conftable  is  merely  minifterial,  and 
may  be  executed  by  deputy.  Rex  v.  Wood^  Trin.  35  G.  3*  Efpin. 
N.  JP.  Cafirs,  359. 

(D)  Favoured  or  punifhed.  s^o^^it^ 

tm  ^HE  plaintiff's  wife  was  taken  up  by  virtue  of  a  warrant  ^n  *''."!^ 
•*•    of  a  juftice  of  peace,  for  an  aflault  and  favouring  an  brfn£^5 
cfcape,  and  not  being  able  to  find  bail,  the  juftice  at  her  requeft  (uited,  the 
gave  her  leave  to  ftay  the  night  at  the  conftable's  houfe,  in  order  «irf«iidjnt 
to  get  bail  the  next  day.    Then  fome  one  on  her  behalf  demanded  ^^JIJ^^L 
a  copy  of  the  commitment,  which  not  being  delivered,  an  adlion  being  a  con- 
was  brought  upon  the  Aa^eas  corpus  aft.  Etper  Pratt ,  C.  J. — ^T he  ^^'  ^pt 
queftions  are  two,  whether  the  defendant  be  an  officer,  and  wouUnoc 
whether  the  plaintiiPs  wife  was  detained  by  virtue  of  any  warrant  certify^  be- 
within  the  meaning  of  the  ftatute  ?  As  to  the  defendant,  there  "ufc  thig 
is  no  doubt  but  a  conftable  is  within  the  aft,  but  I  do  not  think  ^ot  in  ejie- 
this  adlion  well  brought,  for  the  woman  was  not  in  his  cuftody  cutkmof  Ur 
by  virtue  of  any  warrant,  but  at  her  own  defire*    Hud/on  isf  Ux.  ****••  ^*'- 
f^.  JJb^  Eaft.  5  G.  I.  Str.  167.  ^  ^' 

2.  The  privilege  given  by  tht  Jtat.  21  Jac.  i.  to  conftables, 
that  anions  which  are  brought  againft  diem  (hall  be  brought  in 
the  proper  county,  is  only  in  matters  relating  to  the  execution  of 
their  office  \  but  if,  after  their  authority  in  any  inftance  is  expired, 
they  abufe  the  party,  or  if  one  meets  a  man  and  knocks  him 
down,  he  may  be  fued  for  it  as  all  other  people  may.  Anonymous^ 
ivram  Pratt  C.  J.  in  Middle/ex ^  Trin.  7  G.  i.  Str.  44fi« 

3.  "Ajfat.  24  G.  a.  c,  44./,  6.  it  is  enafted,  that,  from  and  .^^'< 
after  the  24th  dzj  of  June  1751,  no  aftion  ftiaU  be  brought  ^"^^jj 
againft  any  conftable,  headborough,  or  other  officer^  or  againft  oogbtaoctv 
any  perfon  or  perfons  afting  by  his  order  or  in  his  aid^  for  any  ^^^"*^  ^ 
thing  done  in  obedience  to  any  warrant  under  the  hand  or  feal  ^|2ej!S»ee 
of  any  juftice  of  the  peace,  untU  demand  hath  been  made  or  left  bat  cokce^ 
at  the  ttfual  place  of  his  abode,  by  the  party  or  parties  inten^g  ><  ^^y^ 
to  bring  fuch  aftion,  or  by  his,  her,  or  their  attorney  or  agent,  in  ^00°^' 
writing,  figned  bv  the  party  demanding  the  (ame>  of  the  perufal  he  ^aonot 
jand  copy  of  fuch  warrant,  and  the  fame  hath  been  refufed  or  s^'^^  ^  ^ 
neglcAed  for  the  fpace  of  fix  days  after  fuch  demand  i  and  in  ^^aiofcbe 
cafe  after  fuch  demand  and  compliance  therewith,  by  (hewing  wamocuB- 
the  faid  warrant  to,  and  permitting  a  copv  to  be  taken  thereof  |^'^  ^ 
by  the  party  demanding  the  fame,  any  aaion  (hall  be  brought  nuft'c^rti/y 
againft  any  fuch  conftable,  headborough^  or  other  officer,  or  to  the  jar- 
againft  fuch  perfon  or  perfons  afting  in  his  aid,  for  any  fuch  l?!J*^**^ 
cptfeatf  aforeiaid,  without  making  the  juftice  or  juftices  who  the    ^^'^ 


execit. 
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i^b  tontkahti 

tBuni'f  fegncd  or  fealed  Ac  faid  warrant  defendant  or  delendants,  ^l 
06th^O  ^^  producing  or  proving  fuch  warrant  at  the  trial  of  fuch  a&iocii 
Thepnxec-  the  jury  (hall  givie  their  verdift  for  the  defendant  or  defendants^ 
tion^afforiied  notwithftandiug  any  defe£t  of  jurifdiftion  in  fuch  jullice  or 
A«bie*onn'-  j^^iccs ;  and  if  fuch  a£iion  be  brought  jointly  againft  fuch  juftice 
ftrior  offi-  or  jufticcs,  and  alfo  againft  fuch  conftable,  headborough^  or  otheir 
2^»^^  officer,  or  perfon  or  perfons  afting  in  his  or  their  aid  as  aforefaid, 
C.i.c^it  ^^^^  ^^  proof  of  fuch  warraht,  the  juty  (hall  fipd  for  fuch  con* 
Stoniy  while  (table,  hcadborough,  or  other  officer,  and  for  fuch  perfon  atid 
ote^lnw  to  P^"^^^"'  ^°  ading  as  aforefaid,  notwithftanding  fuch  defcA  of 
ih« j'l^ii^ft  junfdi£tion  as  aforefaid ;  and  if  the  verdid  (hall  be  given  againft 
%rarranc$  the  juftice  or  juftices,  that  in  fuch  cafe  the  plaintiff  or  plaintiffs 
SefcnStot^  (hall  recover  his,  her,  or  their  cofts,  againft  him  or  them^  to  be 
»aft always  ^^^^d  in  fuch  manner  by  the  proper  officer,  as  to  include  fuch 
Aewthitbe  cofts  as  fuch  plaintiff  or  plaintiffs  are  liable  to  pay  to  fuch 
^  wh^^  defendant  or  defendants  for  whom  fuch  vcrdift  (hall  be  found 
tbejufti^     as  aforefaid. 

ianoot  be  lUble,  the  officer  it  mot  within  the  proteAion  of  the  a€t ;  therefore  U  it  no  juftification  if  di* 
nded  to  him  to  take  up  one  perfon,  and  he  rtkes  up  another,  for  fuch  is  not  in  obedience  of  hie  waf- 
tant  Money  and  others  v.  Leach,  Mich.  6  G.  3.  Burr.  X74it— f^J«  Feltham  V.  Terry,  title  Cofii, 
fct^cr  (K),  mary.  Bolt.  Ni.  Pri.  24. 

4>  StGt.  8.    No  a£lion  (hall  be  brought  againft  any  conftable, 
headbdrough,  or  other  officer,  or  perfon  as  therein  fticntioded, 
unlefs   commenced  within   (ix   calendar  months   Sifter  the  a£k 
,  committed^ 

5*  A  conftable  was  indi£led  for  a  mlfdemeanor;  the  tharge  in 
the  indiclment  was,  that  he  being  one  of  the  conftaUes  of  5/. 
M.^  and  being  in  the  execution  of  his  faid  offide  at  the  head  of 
the  nightly  watch  of  the  faid  paTi(h,  did  wilfully  and  unlawfully , 
Ifuffer  M.  P.,  being  a  loofe,   idle,  diforderly,  and  lewd  perfonf 
takeh  up  by  li.  M.  one  of  the  nightly  watch  of  the  fame  pari(h^ 
Vetweiin  one  and  two  o'clock  in  the  moriiing,  as  a  common  ftreet- 
walker,  l^c,  to  efcape  out  of  his  cuftody  before  (he  could  bfc 
carried  before  a  juftice  of  the  peace  to  be  dealt  with  According  to 
law.    After  verdi£l  againft  hixil  it  Was  moved  in  arreft  of  judg- 
ment, becaiife  it  was  not  exprefsly  charged  that  M.  P,  was  & 
ftredt-walker,  bfr.  and  that  (he  was  delivered  to  him  charged  as 
.   filch.    But  the  court  held  it  was  a  mifdemeanor  in  the  conftable 
to  difcharge  an  offender  brought  to  the  watchhoufe  by  a  watch* 
than  in  the  night,  though  without  atiy  po{itive  charge.     And  tht 
.  tule  to  arreft  the  judgment  was  difcharged.     Rex  YnBootk,  Trirt* 
32  £5*  33  G.  2.  Burr.  864. 
^es^fc    .       6.  By Jlat.  18  G.  3.  c.  19./  4.,  aftef  redting,  that  whereas 
ftfneAatT    conftablcs,   headboroughs,   and   tithingmen  are  or  may   be  irt 
giyetanap-  great  charge  in  doing  the  buGnefs  of  their  pari(h,  town(hip,  or 
fil'^     place,  and  in  many  cafes  ate  not  fufficiently  indemni(ied  bv  the 
•mfccrt.      ^^g^  it  is  cnaftcd,  that  every  conftable,  headbOrough|  or  tithing«i 
man  (hall,  every  three  months,  and  within  fourteen  days  after 
he  (hall  go  out  of  fuch  office,  deliver  to  the  overfeers  of  the  poor 
of  the  faid  pari(h,  town{hip,  or  place,  for  the  time  beings  H 

juft  account  ia  writings  faifly  entered  in  a  book  to  be  kept  far 


tiiat  purpofe,  and  ligned  bv  him,  of  all  funis  fo  by  him  cX» 
pended,  on  account  of  the  laid  parifh,  townfiiip,  or  place,  iti  all 
cafes  not  provided  for  by  the  laws  heretofore  made,  or  by  this 
z& ;  and  alfo  of  all  fums  received  by  him  on  the  account  of 
the  faid  parifh,  townfliip,  or  place ;  and  the  faid  overfeers  of  the 
poor,  or  their  fucceflbrs,  (hall,  within  fourteen  days  after  the  faid 
account  or  accounts  Ihall  be  fo  delivered,  lay  the  fame  before 
the  inhabitants  of  the  faid  parifli,  townfhip,  or  place;  and  ia 
cafe  the  faid  account  or  accounfts  be  approved  of  by  the  majority 
of  fuch  inhabitantSi  the  overfeers  of  the  poor  of  the  faid  parifh, 
townOiip,  or  place,  for  the  time  being,  are  hereby  authorized 
and  required  to  p^y  out  of  the  poor-rates ,  made  or  to  be  made 
for  fuch  parifliy  town(hip,  or  place,  fuch  fum  or  fums  of  money 
as  (hall  appear  to  be  due,  or  the  faid  account  or  accounts;  but 
in  cafe  the  faid  account  or, accounts,  or  any  part  thereof,  (hall  be 
difallowed,  then  the  faid  overfeers  of  the  poor  for  the  time 
being  (hail  then  deliver  back  to  the  faid  conftable,  headborougb, 
or  tithingman,  fuch  book  of  accounts ;  and  it  (hall  and  may  be 
lawful  to  and  for  the  faid  conftable,  headborough,  or  tithing* 
man,  to  produce  the  faid  book  before  any  one  or  more  of  his 
majefty's  juftices  of  the  peace  in  and  for  the  county,  riding, 
dtvi(ion,  city,  town  corporate,  franchife,  or  liberty  wherein  fuch 
pari(h  or  townlhip  (hall  be  fituate,  giving  reafonabie  notice  thereof 
to  the  overfeers  of  the  poor  of  the  faid  parifhi  townlhip,  or 
place,  for  the  time  being  \  which  (aid  juftice  or  juftices  is  and 
are  hereby  authorized  to  examine  the  fame^  and  to  hear  and  de- 
termine any  objedion  or  obje£tions  that  (hall  be  made  to  the 
faid  accounts,  and  to  fettle  the  fum  which  to  him  or  them  (hall 
appear  due  on  the  faid  account,  and  to  enter  the  fame  in  the 
faid  account,  and  to  fign  his  or  their  name  or  names  thereto ;  and 
the  overfeers  of  the  poor  of  the  faid  pari(h,  townihip,  or  place^ 
for  the  time  being  are  hereby  authorized  and  required  to  pay 
the  (aid  fum  out  of  the  money  which  (hall  come  to  their 
hands  by  virtue  of  any  rate  or  a(reirment  made  or  to  be  made  for 
the  relief  of  the  poor. 

7*  A  conftable  was  indi£ted  at  the  Old  Bailey  for  (hooting  at  a 
perfon  whilft  in  the  execution  of  his  office  :  and  per  cur.  to  the 
jury — *'  It  is  not  neceflary  for  me  to  fay  how  far  it  jmras  jufti« 
**  nable,  it  is  fufficient  for  me  to  fay  I  think,  in  point  of  lafw,  the 
**  prifonermuft  be  acquitted/'  William  Whiteway^s  Cafi^  O^oter 
Sejjions  1787,  Addingttnfs  Ah.  4/A  ed.  207. 

8.  ^jjlat,  33  G.  3.  c.  SS'f'  I*  it  is  ena£tedj  that  it  (hall  and 
may  be  lawful  for  any  two  or  more  of  his  majefty's  juftices  of 
the  peace  alTembled  at  any  fpecial  or  petty  feffions  of  the  peace,, 
upon  complaint  being  made  upon  oath  before  them  of  dny 
negled  of  duty,  or  of  any  difobedience  of  any  lawful  warrant  or  ^ 

order  of  any  juftice  or  juftices  of  the  peace^  by  any  conftable^ 
(fuch  conftable  having  been  duly  fummoned  to  appear  and 
anfwer  fuch  charge  or  complaint,)  to  impofe,  upon  convi£liori^ 
any  reafonabie  fine  not  exceeding  the  fum  of  40/.  upon  fuch 

conftable  as  a  puiulhment  for  fuch  difobedieace  or  gcgle^l  of 

duty  I 


sat  €wMAt^ 

dutfi  and  by  wamot  under  the  hands  and  feaboftwo  orntflUft 
of  ftich  jufticesy  {^^  to  dix6Bt  liich  fine  to  be  levied  by  diftfe&r 
isfc.  I  and  if  any  perfim  ihall  be  aggrieved  by  the  smpofition  of 
fach  fine,  or  by  any  order  or  warrant  of  diftreCi  for  kvyiog^ 
the  faine^  or  by  the  judgment  or  determination  of  the  hid  jnfttce«y 
or  by.  any  a&  done  in  the  execution  of  fnch  warrant  of  difttels» 
fuch  perfbn  may  appeal  to  the  next  general  or  quarter  feffions, 
of  which  appeal  ten  daya  notice  fliall  be  giveny  and  for  want 
of  fuch  diftref$9  fuch  peribn  or  perfooa  fiiall  be  committed 
to  the  houfe  of  concdion  £or  any  fpace  of  time  not  exceeding 
ten  days. 

i^^^^^^'  (E)  His  Pow€r  and  Authority  as  Conftablc  without 

a  Warrant. 


X.  tht  an  a&ion  of  trefpafs  and  falfe  imprifonment  agiiinft  a 
'^  conftable  and  two  others,  the  fwSts  were,  that  H^,  one  o£ 


In  ftipport 
of  the  mo- 

new  trial  in  the  defendants,  charged  the  plaintifi^  with  hsvinff.(lol6n'fome  laces 
*klV*^*'  from  him^  which  he  faid  were  in  the  plaintiiPa  houfe.  A  feardi* 
IngauthMi.  ^^<i^^^  ^^  granted  by  a  jufttce  of  peace  upon  this  charge,  but 
ties  were  there .  wa8;no  warrant  to  appcehend  bun«  On  the  fearcb,  the  goods 
**  f^'-^*!*^''  W<re.not  found}  however,tne. three  defendants  arttfted  theplaintiff 
toV/^.  pif  ^^  carried  him  to  the  PonUry  Cbrnpter,  but  he  wts  afterwards 
Tf6.  %  Haie*t  difcharged.  The  jurv  gave  a  vcrditl  againft  all  the  defiond'antsy 
p.c.  84..  |^y(  ^  new  trial  was  afterwards  mnted,  upon,  which  the  verdi^l 
a^Haw.alz.  ^"^  gW^n  in  favour  of  the  condyle  and  him  who  was  his  aiEftant, 
c  IX.  ud  andagainft  H^  only*  For  if  a  man  charges  another  with  a  fie* 
^'  'e  of^**'  ^^1%  ^nd  requires  a  peace  oflker  to  take  him  into  cnftody  and 
theft  autbo.  Carry  him  before  a  nugiitrate,  it  would  be  moft  mifchievous  that 
litiet  come  the  oiBccr  fliould  be  bound  firft  to.  try^  and  at  his  peril  exetdiSe  his 
M^The^  rm-  j^^>>^^^  ^^  ^  ^^^  ^^  ^^  charge }  he.  that  makes  the  cbaige 
clpai  uL, '  Olo^ld  alone,  be  anfweraUe.  The  officer  does  his  duty  in  carry* 
wfakh  it  iog  the  accufed  before  a  magiilrate,  who  is  authoriadd  to  examine* 
tfaTfi^df.   ^^^  commit  or  di/bharge.     Sam^  v«  Pajm  and  tftbin^    Eafi. 

imnioatioo    %oG,  3.  Ikug^  359. 

mi  thj»  poiot. 

lii  Ward*B  cafe,  (whkK  is  fcry  loofety  reported^)  it  woald  feem  that  tlie  goodt  had  adoally  been  ftoleiu 

'tht  ytfj  pointaof  tbK  cafe  had  been  agitated  on  a  dfemuner  to  a  f^nX  juftificariooi  fo'  long  ifo  ai 

die  regB  of  Hcn^4«  (Year-boolb*  7  Har.  4*  p»  35.  pi.  3,)  j  and  die  court  fieana  to  hate  thon||it»  cl^t  if- 

the  caafe  of  fufpicton  ibovMappev  reafooabk,  toe  juAification  would  be  |ood»  Cbough  no  ielo^j  wen 

codUDittc^v     Biit  tbfc  cofciwas  adjourned,     VUe  Doug.  360.  (n.  f.)  * 

i.  In  an  afiion  of  trefpafs,  the  evidence  at  the  time  was,  that 
S.y  who  had  loft  linens  to  a  large  afhount,  intimated  to  the  de* 
fendant,  who  was  one  of  the  Lord  Mayor's  marflialmeni  that  the 
plaintiff  was  fufpedled,  from  certain  circumftancesi  of  being  con« 
corned  in  the  robbery ;  that  when  S.  and  the  defendant  came  to 
the  place  where  the  plaintiff  was,  neither  &  nor  any  other  perfda 
charged  the  plaintiff  with  a  felony ;  that  the  defendant,  bang 
alked  by  the  plaintiff  what  authority  he  had  to  arreft  him^  pro^ 
4uc;cda  hanger^  and  faid  that  was  hu  authority^  aad  then  earned 

ths 


\ 


the  pTiintiff  to  the  Poultry  Compteri  and  from  thence,  the  next 
day,  before  a  magiftratCj  who  difchargcd  him.  The  jury  having 
found  a  yerdiA  for  the  plaintiff,  with  20/.  damages,  a  new  trial 
was  moved  for,  and,  after  argument,  was  granted.  And  per 
Lord  Mansfield^  C,  J. — The  firft  qu^ftion  is,  whether  a  felony 
has  been  committed  or  not  ?  and  then  the  fundamental  diftindion 
is,  that  if  one  has  a£kually  been  committed,  a  private  perfon 
may,  as  well  as  a  peace-ofHcer,  arreft :  if  not,  the  queftlon  al« 
ways  turns  upon  this,  was  the  arreft  bond  fide  ?  was  the  a£l  done 
fairly  and  in  purfuit  of  an  ofiender,  or  by  defign,  or  malice  and  ilU 
will  ?  Upon  a  highway  robbery  being  committed,  an  ahrm  fpreadj 
and  particulars  circulated,  and  in  the  cafe  of  crimes  (lill  more 
ferious,  upon  notice  given  to  all  the  fea-ports,  it  would  be  a  ter^ 
rible  thing,  if  under  probable  caufe  an  arreft  could  not  be  made^ 
and  felons  ufually  are  taken  up  upon  defcriptioqs  in  advertife- 
ments.  If  an  innocent  man  be  taken  up  upon  fufpicioii,  the  in- 
convenience to  the  public  is  comparatively  nothing.  Willes^  J. 
of  the  fame  opinion.  Bulkr^  J.  dui.  Ledwtth  v.  Catchpole^ 
Eafi.  23  G.  3.  Cold.  ^f)U 


(F)  His  Authority.       By  Tirttic  of  General      seiner 4i» 

Warrants. 

X.  iN  an  aAion  of  trefpafs  and  falfe  imprifoiltTient  againft  Jl  Con-  S.  P.  Sher- 
*  ftable,  who  had  executed  a  warrant  of  commitment,  it  was  ^^**^y^  "^^^ 
agreed  that  the  warrant  was  a  fufficient  juftificatipn,  it  being  in  Mich!  8 
a  matter  within  the  jurifdi£lion  of  the  juilice  of  peace  5  but  if  a  c.  2.  Str. 
juftice  of  peace  make^  a  warrant  in  a  cafe  which  is  plainly  out  of  '°°'' 
his  jurifdiAion,  fuch  a  warrant  is  no  juftificatibn  to  a  conftable. 
HiB  V.  Bateman  and  another^  Trin.  12  G.  i.  Str.  710. 

a.  Trefpafs  for  entering  the  plaintifPs  houfe.    The  defendant  J"^^*^'(!* 
had  aftcd  under  a  warrant  from  a  juftice  of  peace  to  fearch  for  J7hc  ^fain^ 
nets;  the  warrant,  on  being  produced,  was  direfted  **  td  the  tiffs houfc^ 
"  conftable  of  S.,  to  C,  and  to  all  other  officers  of  the  peace  in  anj  entermg 
••  the  county  of  JT.'*    Evidence  was  given,  that  the  defendant  was  j*„"g  j„"^c  ' 
borfliolder  of  the  hundred  of  P.,  which  adjoined  to  the  hundred  pari/hof  c. 
of  S.,  in  which  the  plantiflF*s  houfe  was  fituated.     It  was  held  by  T^/=Jj|*';|- 
Lord  Mansfield^  C.  J.  that,  as  the  warrant  was  not  direftcd  to  tiiiow"harii 
the  defendant,  he  could  not  juftify  under  it,^nd  that  the  plaintiff  dicr,  and 
muft  have  a  vcrdift.     No  conftable  can  aft  under  a  warrant  out  ^^^.^'l^^^'}^^ 
of  his  diftri£l; ;  it  ^  certainly  to  be  taken  reddendo  fingiiia  fingtiUs.  ^i^^lr^^X(^ 
This  warrant  is  dlreAed  to  the  conftable  of  S.,  to  C,  and  all  entered  «nd 
other  peace-offieers  j  the  defendant  is  neither  conftable  of  S.,  nor  ^""'jf^?^* 
Is  he  of  C,  and  the  general  diredion  is  to  be  taken  to  each  within  ho,ife';  they 
hjs'cliftri£l.     BlaUher  v.  Kemp^  Maidjt.  Summer  Affixes^  22  Geo.  3.  hid  with 
lH.Blackfi.is.{n,a.)  ^.{^"^ 

Jtan  befim  had  been  headboroogh  of  the  piiriih  of  S.  but  the  time  of  jiis  office  was  expired,  thouxh 
Ik  cootioaed  to  ittend  the  rotatioa-office  of  juiUccft  at  an  ypprehendet  of  ftlons.  It  was  dear  that  F* 
Wtt  not  a  peaceKiflicers  and  Bbckflooe,  Jf.  faid  he  wai  indined  to  think  that  F.  ne?er  was  properif 

Cilified  lor  thii  fcarch,  berag  as  officer  of  S.  and  not  of  C,  and.  the  fpirit  of  the  revenue  laws  is» 
t  the  accomptoyiug  officer  mvft  be  an  olficcr  of  th^  pl»ce«  And  Qoi»ld,  J.  cited  a  ufc  which 
Vot,Ii.  U^  1»* 


9^4  Confiatle. 

bad  b*eD  tried  Before  Him»wherein  a  coKom-houft  officer  who  had  feised  Ibdie  finbglled  axiM^ 
had  a  verdift  with  Tcry  large  damagea  againft  biro,  bccaafe  be  was  attended  by  a  confiaUe  not  of 
the  town  of  Pooler  but  of  the  eounty  of  Dorfet.  Hill  v.  Barnes  and  otbcrty  Eaft.  17  G.  3.  Blackft. 
Rfp.  X.35. 

The  appraifefhent  of  goods  diftrainrd  and  Ibid  for  xtnt  ill  amar,  was  made  by  apfirailerf,  #bo  wem 
fworn  before  a  conftable  of  the  parifli  of  A.  whereat  the  premifet  were  6tiiMe  It  the  parifb  of  B.  i 
both  parifliesare  in  the  fime  hundred,  but  in  different  dififioni  of  it :  it  was  argued  that  thii  was  if 
regular,  for  where  a  cooftabie,  without  a  fpecial  warrant  6roni  a  magiftrate,  Is  entnifted  with  the  execution 
of  any  powers  etcher  by  common  law  or  by  iUuite,  he  can  only  eaecute  them  wMiin  the  pariih  or 
di(tri&  of  which  he  is  appointed  conftable.  The  conlUble  here  could  not  be  fuppofed  co  have  au- 
thoritY  in  the  county  at  large,  becaufe  it  was  proved  that  be  was  appointed  under  a  particular  franchife 
and  at  a  paiticular  leet.  The  ftat.  ft  W.  dc  M.  c:  '$.  dire^s  that  the  overplus  of  the  money  arifing 
from  a  fale  of  the  diftrefs  fliall  be  kft  In  the  hands  of  a  known  officer  of  thediftriA,  but  by  no  means 
intended  that  a  ftranger  (hoM  interfere.  If  it  were  permitted  to  tlie  conftable  of  one  parifli  to  cxcr.' 
cife  his  odtce  in  another,  it  would  open  a  door  to  nufnberlefs  frauds  upon  tenants.  The  caufc  went 
off  upon  another  point  ;  fo  this  received  no  determination.  Wallace  v.  King  and  othen,  1  H»  Blackft. 
i}.._In  the  cafe  of  Blatcher  v.  Kcnnp,  ihe  platntiflF^s  couijfei  argued,  that  if  cheeiecntion  of  wvrants 
#ere  given  to  mere  ftrangers,  foice  would  often  be  repelled  by  force,  and  mfioite  mifchief  would  attend 
the  departure  fVom  the  antient  rules  of  local  magifhracy ;  that  if  the  defendant,  not  being  conftable  of 
S.«  had  been  required  to  execute  the  warrant,  and  had  refuftd,  He  could  not  have  been  puniihed  for  Ui 
icfufai.    ytJe  1  H.  Blackft.  15.  (a.  a).— And  vUt  alio  Foflcr^s Crown  Law,  31 A  fed.  10. 

3V'»*^44'>  (G)  Pleadingsa 

!•  A  N  indidihent  for  iiot  ferving  the  office  of  conftable  againft 
O  a  petfon  appointed  to  it  by  a  corporation,  mnft  fet  forth 
the  particular  prescription  or  grant  under  which  they  claim  a  right 
to  make  fuch  an  appointment,  otherwife  it  will  be  bad ;  for  a  cor« 
poration,  as  fuch,  has  no  right  to  appoint  conftables.  Rix  y. 
RoutUdpi^  Mich.  21  G.  3.  Doug.^'^l. 

2.  If  an  indi^iment  (la^es  O.  to  be  an  ancient  city,  and  that 
from  time  inunemorial  there  had  been  accuftomed  to  be  four  zU 
dermen  of  the  faid  city,  and  that  each  of  fuch  aldermen  (hould 
\  and  might,  on  a  certain  day,  t\t6t  and  choofe,  and  of  right 
ought  to  ele£l  and  choofe,  a  fit  and  able  perfon  to  be  conftable  in 
and  for  the  ward  to  which  fuch  aldermen  fliould  refpedively  be* 
longi  and  that  on  fuch  a  day  7*.  ST.,  being  an  alderman,  did 
duly  eled  and  choofe  the  defendant  to  be  conftable ;  and  the 
evidence  in  fupport  qf  this  cuftom  be,  that  on  the  faid  day,  an* 
nually,  a  meeting  is  held  in  the  town-hall,  of  the  mayor,  four 
aldermen,  and  aflmants,  at  which  the  new  mayor  is  fworn  in,  and 
the  city-officers,  viz.  the  conftables,  i^c.  appointed,  that  on  fuch 
occafions  the  hall  is  open  to  every  bodv ;  that  conftables  are  never 
appointed  but  at  that  meeting,  but  tnat  none  of  the  members  of 
the  corporation  ever  interfere  in  their  appointment,  except  the 
aldermen,  each  of  whom  appoints  one  tor  his  own  ward  \  and 
that  this  is  done  in  the  following  manner ;  the  old  conftable  de* 
livers  in  a  lift  of  all  the  perfons  in  his  ward  fit  to  ferve  the  officCf 
and  the  alderman  of  the  ward  names  one  from  that  lift : — ^This  is  au 
efTcntial  and  fatal  variance  between  the  cuftom  laid  andthatproved^ 
ft>r  by  the  evidence,  the  alderman  cannot  appoint  ad  GKtum  any 
one  of  his  ward,  but  is  confined  to  the  return  made  by  the  former 
conftable ;  but  by  the  cuftom  laid^  there  is  no  fuch  reftri£Uoa, 
And  qu.  if  there  is  not  a  further  variance  in  this,  that  by  the  evl* 
4cnge^  the  appointment  muft  be  in  a  corporate  mectio^  but  no 


€onttahlt  ^25 

ftich  meeting  appears  requifite  by  the  indidment^    Idk  t.  lUut^ 
U4gh  Mich.  21  G.  3«  Dwgi  531. 

Fof  more  of  Confiahk^  Tide  IndsBtmhU^  jufticen  of  the'  Peace^ 
and  other  proper  titles ;  ihzjlat.  l^G.^.  c.  29.  /.  8.  17 
G.  2.  ^.  5.  /  5.  &c-  27  G.  2.  ^.  3.  /  20.  31  G.  a-  c.  17% 
and  the  Index  to  the  Statutes  at  Large. 

—   -        - -^  .-.  .  r>        ■         ■  ^\     .  .  ^       .^ 


Contempt*  ,i^ 


(A)  What  (hall  be  faid  a  Contempt  {a),  .        |j]^.^* 

There  are 
tiuce  different  forts  of  conteniptB.  One  kind  of  contempt  if  fcaodalisins  the  court  itfelf.  Thertt 
Buy  be  likewiic  a  coatempt  Of  thil  couft  (phaocery),  in  ibvfinf  parties  who  are  concerned  in  caofet 
here.  There  nay  be  alfo  a  con^^mpt  of  this  court,  in  prqodidng  mankind  againft  perfensy  before  the 
canle  is  heard.  There  cannot  be  any  tbiog  of  greater  oonfeqoence  than  to  iceep  the  ftrestns  of  juftiee 
dear  and  pure,  that  parties  may  proceed  with  fafecy  both  to  tliemfelves  and  their  duraders.  Fid* 
«  Atkins,  471.— R.  t^  printer  of  a  hewfpaper,  (nbliihed  a  libd  in  one  of  his  pA^en  againft  the  Conu 
miffioaers  of  CharitabJe  Ufes,  calling  his  adtertilcment  A  Hue  and  Cry  after  a  Commiflion  of  Chari- 
table Ufa}  he  was  confidered  guilty  of  a  contempt,  and  was  committed.  Ibid«  P.  printed  his  brief 
before  his  caufe  came  od }  there  wu  no  offence  in  the  printing,  for  ioy  man  may  gite  a  printed  brief  ai 
wdl  as  a  written  one  to  coooftl.  But  it  was  held  a  contempt  of  the  court,  by  prejudicing  the  wori4 
idth  icgaid  to  the  merits  of  tbd  caufe,  befoie  it  was  heard.  Ikld.  and  wiir  1  Vezcy,  3sx« 

K 

I.  ffF  there  be  a  diftrfcfs  for  any  duty  to  the  crown^  the  petfoa 

^  diftrained  cannot  replevy,  no  more  than  in  the  cafe  of  a  fee- 
farm  'f  and  if  he  does,  an  attachment  fhali  be  granted  for  this 
contempt.     Rex  ▼«  Oliver^  Trin  3  G.  i.  Bunb.  14. 

a.  The  defendant,  having  brought  a  writ  of  error  of  a  judg- 
ment in  the  C.  B.,  affigned  lor  error  a  clau/umjregit  original,  and 
took  out  a  certiorari  to  verify  his  errors.  The  cufios  brevium  of  th^ 
C.  JB.»  inftead  of  certifying  the  original,  returned,  that  there  was 
fuch  a  writ  in  his  office,  but  that  the  plaintiflF  in  the  original  ac^ 
,  tion  having  entered  a  tie  recipiatur^  he  could  not  file  the  original,  and 
confequently  could  not  return  it.  Upon  the  plaintiff  in  error  ap- 
plying to  the  court  {K.  B.),  a  rule  was  made  for  the  deputy  cufios 
irevium  to  attend,  and  after  argument  upon  his  refufing  to  alter 
the  return,  he  was  committed  for  a  contempt.  Cock  v.  Baker ^ 
Mich.   4G.  I.  5/r.  63. 

3.  Two  people  put  in  bail  in  feigned  names,  and  becaule  there 
were  no  fuch  perfons,  they  could  not  be  profecuted  for  perfonating 
bail  oti  ihtjlat.  %iJoc.  i.  c*  26.  So  the  court  ordered  them  and 
the'  attorney  to  be  fet  in  the  pillory,  which  was  done  accordingly* 
Anonymous^  in  C  B.     Trin^  6  G.  i.  Str.  384. 

4*  Where  there  is  but  one  feizurc,  all  the  g<)ods  ought  to  be 
put  into  one  writ  of  appraifement,  and  defcribed  fo  certainly^ 
diAt  tbc  dcfcodaQt  may  know  when  to  put  in  his  claim^  ot]icrwiftt 


%2$  tontimpt, 

tn  attachment  (hall  go  againft  the  officer^    Harweod  r.  FawUt 

and  another,  Mich.  8  G*  I.  Bunt,  89. 

5.  Though  a  letter  fent  by  the  Lord  Ch.  Baron  to  a  peer  is  not 

fttch  procefs  as  fubjefts  the  party  to  a  contempti  yet  it  is  fuch 

procefs  as  gives  the  party  fuing  it  out  priority  of  fuit.     Price  r* 

Lord Coningjby^  HiL  8  G.  I.  Buni.  124. 
S.  P.  Wyatt      6.  A  rule  was  granted  to  (hew  caufe  why  an  attachment  (hould 
▼.  Wink-      not  iflue  againlt  one  who,  on  fervice  of  the  fubpcena,  faid  he  would 
re.  a.  str!  "<>t  attend,  but  run  the  hazard  of  forfeiting  the  100/.  penalty. 
8fo.wbeie    Hammond  \*  Stewart ^  HiL  8G.  i.  S/r.  510. 

M  acuch- 

snent  wu  gntnted  againft  an  attorney  for  not  attending  at  the  afliies  upon  «  fubpana  and  tender  of  bk 
chargei,  wheieby  plaintiflT  was  nonfuited.  In  Smtlt  ▼.  WhitintlU  Mich.  10  G.  s.  Str.  1054.  it 
was  determined  that  there  muft  be  peribnal  fervicc  to  weirant  ■  ptocetding  criminally  againft  the  perftn 
liibp«enaed;  and  it  wa»  faid,  if  a  witnefa  cornea  far,  there  oi^ght  to  be  a  tender  of  reafanable  charges. 
a.  P.  Waicefield'a  cafej  Mich.  10  G.  2.  Rep.  Tempb  Hard w.  313.     ^tdepeff  pi.  ^9,  40. 

7.  If  the  plaintiflF  bring  two  a£lions  upon  a  promiflbry  note,  one 

againft  the  drawer  and  another  againft  the  indorfor,  and  recover 

in  both,  and  he  be  tendered  the  principal  in  one  and   the  coils 

in  both,  the  court  will  confider  it  a  contempt  in  the  plaintiff  to 

take  out  execution  in  both.     Windham  y ^Wither ^  Eafi.  8  G.  1. 

S/r.515.  , 

Btftthefame       g,  xhe  court  (Sr^^r.)  refu fed  an  attachment  againft  one  who 

Hke^cafe*     had  been  fubpoenaed  as  a  witnefs,  and  who,  having  attended 

granted  an     fome  time,  yet  went  away  before  he  was  examined,  becaufe  there 

•irachment,  jg  a  proper  remedy  given  in  this  cafe  by  thcjfaf,  5  Eiiz*  c.  9.  Ptigi 

■€d?oVrt     ^-  RcJJlngten^  HiL  gG.U  Bunt.  142. 

lb  difficult  and  bisardout.  Trooblelbme  t.  Edwifdt,  Eaft.  tG.ft*  Buab.  I4»t  n.— The  cotirCa  of 
V^eftminfter-Hall  will  proceed  againft  witnelTes  who  wilfully  ablent  themfeUes,  ai  for  a  cooiempty  and 
temit  the  (.oaiflimeot  if  they  redeem  tteir  offence  by  nuking  faUtftdioa  to  the  party.  For  Lati 
Maaslield,  C.  J.  in  Pearfoo  ▼.  Ilet,  Hil.  ai  G.  3.  Dougt  561* 

p.  An  attachment  does  not  lie  againft- afnoler  for  a  voluntary 
cfcape  of  a  prifoner  in  execution  for  obftruaing  an  exctfe-officer 
in  the  execution  of  his  office.  The  Gaoler  of  Sbrew/htrys  cq/if 
Mich.g  G.  I.  Str.  532. 

lo.  The  court  declared,  that  a  declaration  in  ejedment  was  fo 
far  a  procefs  of  the  court,  that  they  would  puni(h  contemptuoua^ 
words  on  the  delivery  of  it,  as  a  contempt  of  the  eourt.    IUm  ?• 
;  Vniti^  Trin.  9  G.  1.  Str.  567.       y 

^»^fftt  II.  The  court  ordered  an  attacnment  niji  againft  the  towiK 

^''  ^^'  clerk  of  Gui/d/ordf  and  a  defendant  conviAed  on  the  game  aftp^ 
for  granting  and  fuitig  out  a  replevin  of  goods  difl  rained  for  the 
penalty.  But  on  caufe  (hewn,  the  rule  was  difcharged,  becaufe 
it  was  only  a  contempt  of  the  inferior  jurifdidtion  of  the  jufttcesy 
and  in  that  cafe  the  K.  B.  never  interpofes.  IUm  y.  nurcbeit^ 
Trin,  9  G.  I.  Strfl.  5(^7, 

12.  Mandamus  was  direded  to  two  bailtfis  of  a  boroagb,  one 
^f  whom  was  for  obeying  the  writ,  and  the  other  would  not,  nor 

{"tiin  in  a  return.  And  the  court  granted  an  attatchment  againft 
»oth,  for  it  would  be  endlcfs  to  try  in  all  cafes  which  was  in  th« 
right,  and  it  would  be  always  ufed  for  aft  haiidle  of  deby.  O^ 
tf  the  BaiHffs  of  Bridgmrihf  Trim  z  d  A^  Sin  8o8i 

-.^  -  IJ.  VfOM 
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1 3«  Upon  a  writ  of  error  coram  vMsf  it  wm  affigned  fof  error 
diat  the  plaintiflF  in  ejeAment  died  before  the  day  df  nifi  prius^ 
and  the  court  fct  it  aGde>  and  ordered  the  attorney  to  (hew  caufc 
why  there  fhould  not  be  an  attachment  againft  him,  for  they  faid 
it  was  to  defeat  the  proceedings  inftituted  by  the  court  to  try  the 
right,  and  every  body  knows  that  the  plaintiff  is  but  nominal^  or 
if  a  real  perfon,  yet  his  releafe  is  a  contempt.  Main  y«  Gooir 
right,  Eafi.  4  G.  2,  Sir.  899. 

14.  Cods  were  taxed  to  the  defendant  in  an  a£lton  of  afiaule, 
the  plaintiff  not  having  proceeded  to  trial,  but  before  payment  of 
the  cofts,  the  plaintiff  brought  a  freih  a£lion.  It  was  moved  tq 
ftay  the  proceedings  in  the  fecond  a£lion  till  the  plaintiff  (hould  pay 
the  cofts  of  the  firft.  Sed per  ri^r.-^You  may  have  an  attachment 
for  the  contempt,  but  the  proceedings  are  never  ftayed  ei^cept  in 
cjeament.     Knock  v.  Wilkim^  Eaft.  5  G.  2.  KeJ.  62. 

i;.  The  court  denied  to  make  any  rule  for  an  attachment  StaC^^ 
againft  one  for  aAing  as  an  attorney  without  being  fworn,  a  pe-  ^'  *^' 
nalty  of  50/.  being  laid  by  aft  of  parliament.     Hanfiow  1st  Ux^ 
V.  Roberts  and  oihirSj  Mich.  7  G.  1.  Barnes y  ^7. 

i6*  Motion  was  made  to  make  a  rule  abfolute  for  an  attach^ 
ment  againft  an  attorney,  for  not  delivering  to  his  client  indent 
tures  of  a  fine,  (sV.  purfuant  to  a  judge's  order,  which  had  been 
made  a  rule  of  court ;  but  it  not  appearing  that  any  demand  of 
the  writings  had  been  made  fince  the  order  had  been  made  a  rule 
of  court,  it  was  denied.  Barton  v.  Baynes,  Mich.  7  G.  2.  Barnes^ 
2J»  A  rule  was  made  in  this  cafe,  that  a  demand  of  the  writings, 
left  at  the  attorney's  chambers,  (who  concealed  himfelf,)  ihould 
be  a  good  demand. 

17.  Motion  for  an  attachment  againft  a  witncfs,  fervcd  vyith  ^ 
fubpoena,  that  did  not  "bring  a  will  with  hira  to  the  trial,  which  ho 
had  notice  to  produce,  denied,  becaufe  there  was  no  rule  upon 
the  witnefs  (the  regifter)  to  produce  the  will  at  the  trial.     Gago  ^ 
T.  Gough^  Eaft.  7  G.  2.  Barnes^  28, 

l8r  A  caufe  being  tried  at  nifi  prtus^  and  a  verdift  found  iox  ^^^Y^^^" 
the  plaintiff,  fubjeft  to  the  opinion  of  the  C.  J.,  he  ordered  it  to  fe^J*/„,*a«/ 
be  put  in  the  paper,  and,  ifi  judgment  for  the  defendant,  cofts  of  mandsiof 
a  nonfuit;  on  the  argument  the  defendant  had  judgment,  before  pW«t'ff 
which  he  died  ;  it  was  moved  by  his  executors  for  an  attachment  [„  defendant 
for  non-payment  of  cofts.     A  rule  to  ftiew  caufe  was  granted,  inreit^tc^ 
Hammond y.  JFoolmer,  Trin.  7  G.  2.  Barnes,  28.  ftcl^/j^'tet- 


Ccn  of  vdanaillntion.    Attacbmeat  |raiited  for  noo-psymcau    Ce»rg!t  v.  Evans,  Eaft.  16  G.s. 
Baracs,24. 

19.  It  appearing  that  a  (herifPs  warrant  on  an  execution  had 
been  altered  after  it  had  been  fealed,  and  a  new  baihff's  name  in* 
fcrted,  the  court  direftcd  that  the  bailiff  and  the  attorney  who 
were  privy  to  the  alteration  (hould  (hew  caufc  why  an  attachment 
fhould  not  be  iffued  againft  them.  Hann  v.  Capetl,  HlL  7  G.  2. 
Barnes,  199. 

20.  An  attachmetit  was  granted  againft  the  conftablcs  of  Scar^ 
iorough  for  not  obeying  the  chief  jufticc's  warrant,  dirc£lcd  to  all 

O  3  conftablcs 
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,  tfonftables  thrott(|hottt  Bmglani^  to  arreft  t  tmA  for  felony ;  difo- 

bedience  to  a  judge's  wanant  i;  a  contempt  of  the  court.    Rexy. 
Wbiti  andotbirjf  Ttin.  y  G.  2.  Rtp.  Temp,  Hardw.  42* 

a  I*  Where  in  an  information  in  nstura  dc  quo  warranto  the 
defendants  obtained  a  rule  for  a  fpecial  jary,  and  the  profecutor 
took  out  the  ventre  to  the  (heriflF  of  CheJhire^  and  the  defendant 
challenged  the  array,  on  account  of  an  intereil  the  (heriff  had  as 
being  a  freeman  of  Che/ler,  whofe  rights  were  to  be  tried ;  it  was 
moved  for  an  attachment  againft  the  defendants  for  a  contempt 
in  challenging  contrary  to  the  rule  of  court,  on  the  authority  of 
the  King  v.  Burrtdgi^  (5  Vtn.  446.  pi.  47.  Sir.  593O  But  the 
court  faid,  that  cafe  might  be  an  authority  in  one  exaAly  circum- 
ilanced  as  that  was,  but  in  no  other :  that  in.  the  preient  cafCf 
though  the  {herifF  was  i^entioned  in  the  rule,  it  did  not  preclude 
the  profecutor  from  taking  the  vemre  to  the  coroner*  Rin  v.  John^ 
fin  isfed.  Mieb*  8  (j.  2.  &r.  1000. 

22.  A  rule  was  made  in  Hilary  6  O.  2.  for  an  attachment  againft 
^i  (the  plaintiff),  unlefs  he  diould  pay  a  fum  of  money  upon  notice 
of  die  rule,  and  it  not  being  paid  upon  ferrice,  G.,  defendant's  at* 
tomey,  widiout  application  to  the  court  to  make  the  rule  abfolute^ 
took  out  an  attachment  againft  A.^  whereupon  it  was  moved  for  an 
attachment  againft  G.  for  fuing  out  the  attachment  againft  A.  ir- 
regularly (  upon  (hewing  caufe,  it  appearing  to  be  only  a  miftake 
in  judgment,  without  any  ill  intent,  but  only  zfi  a  fervice  to  GJ% 
client,  who  then  made  tne  complaint  %  the  rule  was  difchaiged. 
jGoIo  v.  Chapman^  Mich.  8  G.  2.  Barnes^  29. 

23-  One  of  the  jurymen  attended  in  perfoo,  according  to  a 

former  rule  of  court,  {vido  Fin.  At*  vol.  2i«  page  ^^$4.  letter 

(^*  E*  3)»  P^»  3* )  ^^^  ^^^  made  no  affidavit  in  anfwer  to  die  charge 

againft  him.    Per  A/r.— -He  cannot  be  examined  viva  vooe^  there* 

fore  let  there  be  a  rule  to  Ihew  caufe  why  an  attachment  fbould 

not  iffue  againft  him.    Parr  v.  Soamesg  liil.  8  G.  2.  Barmt^  29. 

t.c.AarMa,  ^  24*  Rule  made  abfolute  (on  afl^davit  of  fervice)  for  an  at- 

f^he  had'no  ^achment  againft  an  attorney  for  pra&ifing,  he  having  been  fore- 

aoticeofOie  judged,     (^oper  v.  Sa^yer^  Baft.  8  G^  %*  trafl.  JRig.  C  P*  42f 

fprejadger. 

Buder  y.  Pincent,  T|m.  11  and  12  G.  s,  ]|«rac»,  41* 

25v  Upon  a  motion  for  an  attachment  for  difobeyii^  an  award, 
at  appeared  that  the  plaintiff  had  brought  an  a^ion  otdebt^ipon 
the  award  itfelf ;  whereupon  the  court,  refufed  the  attachment ; 
for  as  the  court  will  not  deliver  the  party  from  an  attachment  till 
he  has  paid  the  moneyj  the  plaintiff  wotdd  have  had  two  teme- 
dies  at  the  fame  time  fpr  the  £ime  purpofe.  &^|  v.  ffuggen^and 
Be  Smithy  Baft.  8  G.  2.  Rep.  Temp.  Hardvf.  iq6. 

7,6.  Motion  for  an  attachment  for  a  contepapt  iq  not  obeying 
9m  order  of  feffions  which  was  remoyed  into  K.  B*  and  confirmed. 
The  order  was,  that  the  defenclant,  who  was  convi£led  of  being 
the  father  of  9  baftard  child,  (hould  pay  fo  much  a-week  for  its 
maintenance,  and  an  arrear  of  20  weeks  being  demanded,  he  re- 
fufed tp  pay  \u    Tbp  court  woul4  Qidy  grant  ?i  rule  to  iheif 

cauft. 
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cmufe^  becaafe  they  faid  it  was  not  like  a  refufal  to  pay  cod's 
taxed.  The  rule  was  afterwards  made  abfolute,'but  the  attach* 
ment  ordered  to  lie  in  the  iherifPs  hands  for  a  week  to  give  tho 
party  an  opportunity  of  paying  it  if  he  would.  Rex  v.  Holland^ 
M.  9G.2.  Rep.Temp,  Hordw*  i6o. 

27.  Upon  a  rule  in  JC.  B.  to  fliew  caufe  why  a  bond  and  warrant 
of  attorney  to  confefs  judgment,  and  the  judgment  and  execution 
thereupon,  Ihould  not  be  fet  afide,  it  having  been  made  during  the 
defendant's  confinement  upder  an  arreft,  and  no  attorney  but  the 
plaintiff's  prefent^  it  appeared,  that  the  warrant  of  attorney  was 
made  to  confefs  judgment  in  the  C  P.,  and  that  the  judgment  was 
accordingly  in  that  court,  but  that  the  arreft,  in  confequence  of 
which  it  has  been  given,  was  upon  a  latitat.  Per  cur. — Let  an 
attachment  go  againft  the  plaintiff  and  his  attorney,  and  lie  in 
the  (heriff's  hands  a  week  to  be  executed,  if  he  Ao  not  confent 

'  either  to  enter  up  fatisfa£lion  on  the  record  in  the  Common  Pleas, 
or  confent  there  that  the  judgment  and  execution  be  fet  afide  and 
pay  the  cofts.  Woodin  v.  Cot/edge,  Mich.  9  G.  a.  Rep.  Temp* 
Hardw.  177. 

28.  A  witnefs,  who  had  been  fubpoenaed  by  the  plaintiff,  was 
three  times  called,  but  did  not  appear,  and  an  attachment  being 
moved  for,  thewitnefs  (hews  for  caiife  that  he  did  attend  the  trial, 
and  was  ready  to  give  evidence,  but  came  too  late  after  he  was 
called,  and  that  he  could  give  no  other  evidence  than  was  given 

'  by  one  of  the  witnefles  who  was  fworn,  and  that  notwithftanding 
his  abferice  the  plaintiff  had  a  verdi£t.  As  to  which  it  was  an* 
fwcred  for  the  pfaintiff,  that  twoof  the  defendants  were  acquit* 
ted,  whereby  the  plaintiff  has  been  obliged  to  pay  them  cods.  But 
per  Lord  Hardwicke — I  do  not  fee  any  reafon  in  this  cafe  to  pro«» 
cccd  by  this  extraordinary  way  of  attachment,  for  the  antient  and 
ordinary  remedy  is  by  a£tion  on  the  (latutc,  which,  if  the  plaintiff 
thinks  himfelf  wronged,  he  may  purfuc.  So  the  rule  was  difr 
charged.  Col/ier  v.  Morris  and  others^  Mich.  9  G.  2.  Rep.  Temp. 
Hardw.  i8o. 

29.  A  mandamus  was  dircfted  to  the  defendant  as  late  mayor  of  Whcthtr 
the  borough  of  JB.,  to  L.  the  town-clerk,  and  to  the  free  burgees,  to^'manda- 
The  defendant  fent  areturn  in  thename  of  X.and  the  free  burgeffes,  mu%be  goo4 
whereas  L.  difowned,  by  affidavit,  that  he  knew  any  thing  of  the  °'J*^*^|",„^ 
making  of  the  return,  and  it  appeared  likewife  that  the  majority  }„  f\Q  ^^ 
of  the  free  burgeffes  did  not  confent  thereto.    A  rule  was  made  for  or  no,  ctn 
the  defendant  to  anfwer  the  matters  In  the  affidavit.    Afterwards  ^/.°  7*/°" 
Lord  Hardwicke^  C.  J.  faid,  that  this  behaviour  of  the  mayor,  who  is  tjchmenr, 
the  only  perfon  that  can  tranfmit  the  return  to  the  court,  in  faying  becaufe  that 
this  is  the  anfwerof  the  town-clerk  and  the  others  concerned,  when  ^"J'J  ^ 
it  is  not  fo,  nor  had  proper  authority  to  make  fuch  anfwer,  is  an  im-  demur. r,  ' 
poiition  on  the  court,  and  a  contempt.  An  attachment  was  accord-  or  upon  an 
logly  granted.  RexY.  Hojkins,  Hi/.  9  G.  2.  Rep.  Temp.  Hardw.  188.  ^^^^Yf*'*"' 

Lotd  Hardwicke,  in  Rcz.  y.  Hoikini,  Rep.  Temp.  Hardw.  li^ 

30.  Application  being  made  for  an  attachment  againft  S.  for 
taking  an  affidavit  of  tl^  caufe  of  a£lion9  being  a  deputy  town- 

0^4  derkt 
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(derk,  dnd  then  aAtng  as  attorney  fpr  the  plamtifT;  Lord  Hard^ 
9vidke^ ohkxjcdy  that  whether  this  be  right  or  wrong  done,  he  did 
not  fee  there  could  be  any  ground  for  an^ttachment }  for  the  courfc 
of  the  court  i$,  that  if  there  appear  only  a  miftake  in  judgment, 
to  refufe  the  reading  fuch  affidavit;  and  if  it  were  done  wilfuHyj 
then  to  grant  an  information  }  therefore  he  thought  there  was  no 
reafon  for  an  attachment ;  though  if  he  a^ed  as  judge  in  the 
caufe,  being  attorney  at  the  fame  time,  that  would  have  been  a 
ground  for  au  information.  Dodd  v.  Adccck,  Hil.  9  G.  2.  Rep* 
7impn  JIardw.  ai  U 

31.  Rule  to  fliew  caufe  why  an  attachment  (hould  not  iflue 
againft  an  attorney,'  wlu)  had  fued  out  an  attachment  of  pri* 
Tilege,  and  indorfed  it  for  bail,  without  having  firft  filed  an  affi- 
davit ;  but  it  appearing  that  an  affidavit  had  been  aAually  made, 
but  was  forgot  to  be  filed,  the  rule  was  difcharged.  Plaintiff  to 
pay  cofts,  and  the  defendant  not  to  bring  any  a£lion«  JVar^, 
Gent,  on  ft  isfc.  v.  Rackety  Hil.  9  6.  2.  Barnes  ^  30. 

32.  It  is  a  contempt  to  impofe  on  tho'  court  a  fi^itiotts  a£^ion, 
L^  ,  .  though  the  aflion  be  upon  a  real  demand  ;  for  the  reality  of  the 
Ip^Uiution  ^^^^  ^^^  ^^^  make  a  material  diffi:rence,  if  the  aAion  be  brought 
wai  made  by  in  de(!i:it  of  the  court  \  and  in  the  principal  cafe  the  attachmcnl! 
1^'^k^'  ifltied  againft  both  the  plaintiff  and  defendant,  and  the  attorney^ 
wfemed  u"  who  aaed  for  both  parties.  Cok  v.  PlUlips,  Ea/f.  9  G.  2.  Rep. 
to  be  a  fiai-  Temp.  Hardw.  237. 

fiouB  a^liony 

^y  connivance  between  the  plaintiff  and  defendant  to  barden  him  with  a^ons,  and  to  imppfe  upon  the 
vourc  \  and  it  heing  made  a  qucftiooy  Whether  this  was  a  pro<««r  perlbn  to  make  the  complaint }  Lor4 
^atdwicke,  C«  J.  thought,  that  as  it  was  a  contempt  of  the  court,  and  mighc  be  a  prejudice^o  the  per- 
lbn complaining,  he  might ;  for  the  court  doea  not  alwayi  expert  that  complaint  of  a  contempt  fliouM 
\it  made  to  th»i  by  a  puty  ;  for  where  there  is  a  collufion  between  all  the  parties,  a  ftranger  may  lay 
It  before  the  court  as  awiUus  curigt ;  and,  bcfidcs,  in  that  caic  he  was  particularly  conce«»cd  to  do  it* 
^hU  I^cp.  Teaip.  Hardw.  238.    Vuitpifit  pi.  64. 

33*  An  attachment  for  contempt  was  ordered  againft  a  ^ain* 
tiff  (attorney)  for  infe;rting  a  defendant's  name  in  a  writ  of  privi- 
lege, after  it  came  to  the  plaintiff's  hands  under  the  feal  of  the 
court.  Wehjier^  one^  \^c.  v.  Holmesy  Mich,  loG.Z.  Barnes^  31. 

34.  Goods  of  a  defendant,  which  had  been  taken  in  execution, 
were  by  rule  of  court  made,  on  hearing  counfel  on  both  fides, 
ordered  to  be  re(|ored :  defendant  afterwards,  upon  affidavit  that 
the  goods  were  not  reftored  purfuant  to  the  rule,  moved  for  an 
attachment  of  contempt,  which  was  granted  abfolutely  without 
affidavit  of  fervice  of  the  former  rule,  which,  being  made  by  con- 
fent,  plaintiff  muft  take  notice  of  and  comply  with  at  his  periL 
Town/end  v.  Baker^  Mich.  I  o  G.  2.  Barnes ^  31 . 
5.  C.Prac  35*  Upon  a  motion  for  an  attachment  againft  the  flieriffs  of 
•If."  ^*  Jr^«/  for  not  bringing  iip  the  defendant  upon  a  habeas  corpus^  it 
"^  appeared  that  feven  guineas  had  been  tendered  to  the  Iherifis^ 

which  was  more  than  was  due  by  the  ftatute  at  i  /•  per  mile,  but 
they  refufed  to  take  it.  The  court  ordered  an  attachment  accord« 
ipgly.     King\s  cafe^  HiL  10  G.  2.  Rep.  Caf.  PraSf.  C.  P.  1 40. 

36.  An  attachment  was  granted  abfolute  in  the  firft  inftance 
siga^Q^  tbp  defcpdanti  fpr  curfiog  the  chief  juftice  and  the  court 
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on  fervlce  of  procc&i  and  it  was  fald  to  be  the  conftant  method 
for  a  contempt  of  fuch  a  nature.  Phillips  v.  Hodgis^  Trin.  lo  6,  2* 
Rep.  Caf.  Proa.  P.  C.  132-  , 

37*  A  defendant  petitioned  againft  flierifFs'  officers  for  eztor- 
tion,  (s^c.  praying  relief  according  to  ftatute  2  G.  2.  The  court 
made  a  rule  for  the  bailifFs  to  (hew  caufe  why  an  attachment 
fliould  not  be  tfloed  againft  thera,  and  not  to  anfwer  the  matters 
complained  of,  the  former  having  been  the  method  conftantly 
ufed  (in  6\  J?.),  and  the  latter  againft  the  courfe  of  the  court. 
Sbipway  y.  Clark^  Mich.  11  G.  2.  BameSy  32. 

38.  A  copy  of  a  bill  of  Middlefrx  was  ferved  upon  the  defend-  Andrews 
snt  whilft  he  was  attending  the  fittings  in  a  caufe  wherein  he  was  ^75- 1-  c. 
defendant,  and  it  was  contended  that  this  was  not  a  contempt,  ^^  circum- 
becaufe  it  was  not  an  arreft  which  reftrained  him  of  his  liberty :  Aaoces  and 
but  the  court  faid  that  the  privilege  w^s  defigned  as  well  to  pre-  *'§««»«»» 
vent  any  interruption  of  the  bufinefs  of  the  court,  and  it  was  equally  ^^  *^ 

a  contempt.     CoU  v.  Hawkins^  Trin,  11  G.  z.  Str.  1094. 

39.  An  attachment  was  refufed  againft  a  perfon  who  had  ne-  S.C.  Barney 
^leded  to  attend  as  a  witnefs  at  ni/i  prius^  he  not  having  had  a  33*  Motion 
fufficient  lum  tendered  to  him  for  his  trouble  and  charges  in  tachmeatror 
coming.     Stepbenfon  s.-Brooke^  Trin.   13(9^140.  2.   ProB.  Reg.  not  attend. 

C.P.  345.  ingasawiu 

been  ferTed  with  a  fabpcena,  denied,  it  being  faid  pla'DtiflT  might  bring  bii  adion  upon  the  ftatute 
5  Elis>  €.  9*  r.  I  a.  Huifie  ▼•  Fowkc,  Trin.  13  C.  a.  Barnea,  33.— But  in  feme  cafea  (he  court  of 
C.  B.  will  grant  attacbmenta  for  not  attending  triaka.  Brodie  v.  TickeU,  Hil.  24  G.  ft.  Barnes,  35. 
But  nor  where  the  fubpoina  hat  been  IrreguUrly  ferved.  Friend  v.  Hope«  Trio.  >5  ft  26  G.  %. 
Bamca,  36.  Nor  where  the  perfon  fubpanaed  i«  fo  weak  and  infirm  from  age  and  aflUding  difordcn  ai 
that  hit  attendance  woold  eniiaagcr  his  life*  Stretch  &  Ux.  v*  Wheeler,  Eaft.  a6  G.  «•  Barnesy  497* 
yiJg  SMttf  pL  6.  8. 

40.  TwQ  guineas  were  tendered  to  an  evidence  on  a  fubpcena ;  s.c.  str. 
the  court  thought  it  not  fufficient,  fo  would  not  grant  an  attach-  'J2»\JhL 
menti  though  the  witnefs  would  not  come.     Chapman  v.  Pointon^  necefTaryca- 
Eafi.  14  G.  I.  cited /^  Wright^  J.  filackft.  36.  peoces  of  a 

witnefty  aa 
well  of  hit  going  to  the  place  of  trial  at  of  hit  return  from  it,  and  atfo  during  his  neceflary  ftay  thert» 
Au^ht  to  be  tendered  to  him  at  the  time  of  fenring  the  fubpcenap  otherwife  an  attacbmeat  will  not  lio 
Fuller  V.  Prentice,  Trio.  aS  G.  3*  i  H.  Blackft.  49.    VUtf^,  pi.  51. 

41.  If  a  hufband  infids  that  his  wife  put  in  an  anfwer  contrary 
to  what  ihe  believes  is  the  fa£l,  and  by  menaces  prevails  upon  her 
to  do  it }  this  is  an  abufe  of  the  procefs  of  the  court,  and  be 
may  be  punifhed  for  the  contempt.  Ex  parte  Hal/am^  14  G«  a« 
^Attins^  50. 

42*  The  parties  interefted  in  an  order  for  the  appointment  of  a  ^ 
receiver,  took  upon  tliem,  by  the  advice  of  the  mafterj  (the  order 
not  being  complete  by  reafon  of  particular  circumftances,)  to  print 
it,  with  a  recital  of  the  mod  material  fa£ls  in  the  caufe  relevant 
to  the  order,  and  to  difperfe  it  amongft  the  tenants  of  the  eftate, 
with  intent  to  prevent  them  from  paying  their  rent  improperly. 
Some  other  of  the  parties  in  the  caufe  infifted  that  this  was  a 
contempt  of  the  court,  efpecially  the  recital  part  of  it.  Dut 
Lord  Hardwicke  did  not  think  it  fo,  though  he  was  far  from  ap* 
proving  of  fuch  a  practice,  Baker  v.  Hart,  16G.2.  Z  Ath.  487. 
•  43-  Th. 
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The  dteriff  43.  The  cotttt  granted  aa  attachment  againft  an  under-flicriff' 
•u  adTi(c4,  for  granting  a  replerin  of  goods  diftrained  on  a  conri^Hon  for 
J«ft  n«iU'  deer-ftealing.    Rex  v.  Monhhoufet  Eaft.  16  G.  2.  Sir.  1 184. 

before  he  granted  the  repleviat  that  the  goods  were  ineplerilable*  and  the  ground  of  the  decifion  wai» 
fH/tu  the  GoovUtioa  was  co«dafife,  and  its  legality  could  not  he  qoeltioocd  in  a  replevia*  VidMMiu,  pi*  li. 

44.  An  information  was  granted  againft  the  defendant  for  a  mif- 
demeanor,  pending  which  he  indi£led  the  profecutor  of  the  inform- 
ation  for  perjurv  in  his  affidaTit,  upon  which  the  information  was 
granted.  It  being  moved  for  an  attachment  againft'  the  defend* 
ant  for  a  contempt^  in  endeavouring  to  evade  the  juftice  of 
the  court,  the  court  thought,  that  as  the  grand  jury  had  found 
the  bill  upon  the  credit  of  the  defendant,  they  could  not  grant  an 
attachment,  though  they  condemned  fuch  condud^  as  the  defend- 
ant's.    Repc  Y.  Carroll,  Efq.  Trtn.  17  (sf  l8  G.  2.  l  Wllf.  75- 

45*  An  attachment  for  contempt  was  granted  againft  one  who 

threatened  the  profecutor  of  an  information  with  the  danger  of 

his  life,  and  faying  that  he  would  be  banged.  RtK  v.  CarroUj  Efq. 

iWilf.js.. 

Thereleafe        46.  A  defendant  (after  the  plaintiff  had  obtained  xjudgment 

heing  14      again(|k  him,  and  an  award  of  execution  upon  thc/cufo.  to  revive 

Lord  Hwd    ^^  judgment)  obtained  an  injun£^ion  in  Chancery  upon  the  com- 

wcke  would  mon  tcrms  of  giving  a  releafe  of  errors ;  he  afterwards  brought 

Boccun6der   a  wrft  of  crror  in  the  Exchequer- chamber  upon  {tit/d^fa.,  upon 

lif'tbe^rir   ^^^^^h  (the  plaintiff  now)  the  defendant  in  error  moved  the  court 

aa  a  con-      of  Chancery  againft  the  plaintiff  in  error  for  a  contempt :  and 

tenptof  the  xhe  queftion  was,  Whether  the  releafe  of  errors  (hould  be  con- 

dUededoniy  ^^^^^  to  the  Original  judgment,  or  be  extended  to  errors  in  the 

that  the  pro-  award  of  cxccution  on  the  fa,  fa.  ?    Lord  Hardmcke,  C.  was  of 

<^^''"S>       opinion  that  if  it  had  been  given  immediately  after  judgment  en* 

imTof  error  ^'^^^9  ^^'^  before  the  Ji'i.  fa.  was  taken  out,  the  words  in  tht 

iiooid  he      common  form  of  releafe  ot  errors  relating  to  time  paft  muft  be 

^^-         confined  to  fuch  adions  or  judgments  as  are  adready  accrued,  and 

3      •^97'  bfinging  a  writ  o^  error  upon  an  award  of  execution  on  ^fci.fa. 

'  to  revive  that  judgment,  would  not  be  a  breach  of  the  order  and 

a  contempt  of  the  court.    But  as  in  the  principal  cafe  the  releafe 

of  errors  was  after  the  award  of  execution  on  the  fci>fa.,  the 

words  <^  warrant,  procefs^  &c.  in  the  releafe  would  extend  to 

make  it  a  releafe  of  errors  upon  the  gward  of  execution.    Anoru 

Eii.  18  G.  2.  3  Ati.  296. 

47.  A  general  order  of  reftraint  as  to  the  marrying  of  an  infant 
afibds  every  body,  and  whoever  fliall  prefume  to  marry  the  in- 
fant afterwards  incurs  a  contempt  of  the,  court.    S^au-,  where  an 
application  is  made  againft  any  particular  perfon  to  reftrain  him 
from  marrying  an  infant ;  for  there  it  is  ufual  to  infert  his  nam^ 
Sn  the  order.    Per  Lord  Hardmcke^  in  Smith  v.  Smithy  March 
18  G.  2.  3^/;(.304. 
vyt  Attor-       48.  Where  a  folicitor  has  been  negligent  in  managing  a  client's 
»<7,  letter     buGnefs,  the  court  of  Chancery,  like  the  courts  of  law,  can  grant 
^  ^''        an  attachment  againft  him.    Flojd  v.  Nannie,  Off^   20  G.  2. 
3-rf/*.  568, 

4p.  An 
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49*  An  injun£lion  was  granted  to  ftay  etecutton  on  a  jixig*  WAcre  a 
ment  obtained  at  law,  but  the  injunAion  was  not  fealed.    Lord  v^^  •(- 
Hardtuicle,  €•  would  not  allow  this  as  an  excufe  for  proceeding  S^?c?h? 
after  the  injun&ion  was  granted,  becaufe  there  have  been  in-  in  defend- 
ftances  where  a  defendant  or  his  attorney  only  have  been  prefent  ^^  ^ 
upon  an  order  for  ^n  injun^Hon,  and  they  proceeded  at  law  be-  ofbttiiliT^ 
fore  it  has  been  fealed,  that  the  court  have  confidered  this  as  a  and  tes no- 
contempt,  and  committed  the  perfens  for  it.  Jinon.  Mich.  %oG.2.  ^ceofthe 

3^.567.  ^X 

lent  wken  it  was  pronounced  in  covrt^  If  he  does  any  aft  tlpt  ii  a  contraTentioo  of  the  decree,  he  la 
guilty  of  a  coniempty  and  purdlhable  lor  ir,  notwithilailding  the  decretal  order  is  not  drawn  tt|t  Skif 
V.  Fearwoodi  %i  G. ».  3  Atk.  564.    Sef  Panpce  v.  Jonai,  %  Bio.  C.  €.141.    Pcft^  ^.  71. 

50.  The  plainttflF's  attorney  had  inferted  in  the  flienfF,s  war- 
rant to  arreft  the  defendant  another  name  befides  thofe  whom 
the  iheriff  had  dire^led  it  to,  and  who  arretted  defendant.  On 
the  flieriiF's  complaining  of  this  the  name  was  erafed^  but  the 
attorney  fwore  not  by  him.  Upright,  J.  was  of  opinion  to  grant 
an  attachment  for  this;  but  the  three  other  judges,  though. they 
difapproved  of  the  thing,  yet  thought  an  attachment  too  hard,  as 
sio  ill  ufe  had  been  made  of  the  warrant.  HaU  v.  Caftleman^ 
Mich.  20  G.  2.  Blachft.  2. 

51.  y*.  was  fubpcenaed  to  give  evidence  at  the  affixes,  but  bad  PUiwi^ 
no  offer  to  have  his  expences  borne ;  he  came,  however,  to  the  P^*  39>  4^. 
aflizes,  where  money  was  tendered  to  him  for  that  purpofe,  but 

he  refufed  to  be  fworn ;  upon  which  it  was  roovtd  in  the  K.  B. 
for  an  attachment  againft  him.  Sedper  Lee,  C.  J.-— This  is  a  new 
cafe ;  attachments  are  a  new,  pra£lice ';  I  remember  the  firft  mo- 
tion for  them  ;  it  was  then  agreed  that  the  fame  re1lri£Hons  ihould 
be  ufed  in  them  as  in  anions  on  the  8  Eliz.,  one  of  winch  is,  thiM 
a  tender  of  expences  (hould  be  made  at  the  fervice  of  the  fub« 
poena.  In  this  cafe  T.  has  not  been  fubpcenaed  regularly,  fo  as  to 
fubjcA  him  to  8  Efiz*  ;*  and  in  order  to  fubje^  him  to  an  attach* 
ment,  you  muft  Ihew  him  guilty  of  a  contempt  of  this  court. 
And  Wrigbty  J.  faid,  a  perfon  not  properly  fubpcenaed.  is  to  he 
looked  upon  only  a  ftander-by,  and  it  is  no  contempt  of  %  court 
of  nififirUis  for  a  ftandcr  by  to  reJFufe  to  be  exa^nined,  much  left 
of  this  court.     Bowles  v.  Johnfon^  Mich.  22  6.  2.  Black/i.  36. 

52.  Where  a  brief  of  a  party  in  a  caufe  was  clandeftinely  taken 
out  of  the  chamber  of  his  attorney,  and  made  an  improper  ufe 
of  by  the  oppofite  party,  the  court  oidered  the  brief  to  be  re« 
turned,  and  granted  an  attachment,  not  only  againft  the  perfon 
who  obtained  it^  but  alfo  againft  thofe  who  had  made  ufe  of  it : 
for  though  a  brief  is  not  of  itfelf  evidence  againft  the  party  for 
whom  it  is  prepared^  yet  as  a  difcovery  of  the  fecrets  and  merits 
of  his  cafe  may  be  produQive  of  perjury  or  fubornation  of  per- 
jury, and  thereby  obftru£t  the  juftice  of  the  court  in  which  tho 
fuit  b  depending,  the  obtaining  it  in  a  furrcptitions  manner  is  an 
oflfeoce  highly  deferving  the  cenfure  and  punifliment  of  the  court. 
Baseman  and  anther  V*  Conway  and  $tbers^  %6  G,  2.  5  Browne^s 
Pari.  Cafes,  94. 
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53.  The  court  granted  an  attachment  again  ft  one  who,  ailing 
a»  attorney  for  the  plaintifF,  made  ufe  of  the  name  of  an  attorney 
of  the  court,  without  authority  or  leave  from  fuch  attorney  for  fo 
doing.  Oppenbiim  qui  tain  v,  Harriforty  Mich.  30  G.  2.  Burr.  ao«  , 

5i;|.  In  a  cafe  where  there  had  been  articles  of  feparation  be- 
tween hu(band  and  wife,  and  the  wife  was  afterwards  brought 
into  cdurt  by  an  habeas  corpus  at  the  inftance  of  the  hufband^ 
which  was  fuppofed  to  be  done  by  him  with  a  view  of  feizing 
her,  or  fome  other  bad  purpofe ;  it  was  declared  by  the  courts 
that  any  attempt  made  by  the  hulband  to  moled  her  in  her  return 
from  WeJhmnJltr^Hall  would  be  a  contempt.  Rex  v.  Marj  Mead^ 
Eqfi.  3 1  G.  1.  Burr.  54a. 

55.  It  is  a  contempt  in  a  bailtiF  to  refufe  to  make  an  affidavit  of 
the  fervice  of  a  fubpoena  upon  a  party  to  appear  and  give  evi- 
dence to  the  grand  jury,  fuch  an  affidavit  being  neceffary  in  order 
to  found  a  moiion  for  an  attachment  againft  that  party  for  his 
non-appearance  there :  for  a  baiiiiF  is  in  a  very  different  fituation 
from  another  man,  being  an  officer  of  the  court ;  apd  if  fuch 
vefufals  were  juftifiable,  and  it  were  left  to  the  bailtflF's  option  to 
prove  or  not  the  fervice  at  his  pleafure,  parties  who  apply  for 
juilice  would  be  in  a  very  unfafe  fituation.  Tbe  King  v.  Rudge^ 
Trin.  3  G.  3.  'Blachft.  432.    n 

56.  If  one  fend  a  fifkitious  letter  figned  <<  Summoning  Ruiliff ** 
to  a  fpecial  juryman  who  has  been  fummoned,  acqvaintiag  him 
that  the  trial  was  put  off",  when  in  truth  it  ^as  not ;  this  is  a 
contempt  for  which  an  attachment  may  ifiiie.  tten  v.  Philips  and 
$thirSf  Trin.  4G.  3.  Burr.  1654.  * 

57*  Previous  to  the  commencement  of  an  a£lion  on  a  ftatute 
for  a  penalty,  notice  was  given,  as  the  a£k  dtrciled,  that  fuch  an 
a£Vion  would  be  brought,  but  the  perfon  fending  the  notice  added 
in  a  letter,  that  it  might  be  prevented  by  paying  him  the  penalty 
within  a  fortnight,  which  not  being  complied  with,  the  a£lion 
was  commenced  ;  and  then  the  defendant  moved  for  an  attach* 
Aent,  it  being  an  attempt  to  compound  an  offence  againi^  a  penal 
ftattttil  contrary  to  the  Jlat.  1 8  Eli».  Three  juftices  thought  it 
would  not  lie,  becaufe  when  the  letter  was  written  no  aAion  was 
comnienced ;  but  BlacMftane  conceived  that  the  right  of  fuing  at- 
tached in  the  plaintiff^  by  the  notice,  and  that  therefore  it  might 
be  called  a  general  commencement  of  the  a£tion,  which  is  after* 
wards  particularifed  to  that  court  in  which  it  is  a£lually  brought* 
But  no  rule  was  made.  Gordon  v.  Powis,  Trin*  1 1  G.  3.  Blacijl. 
781. 

58.  In  ejedlment  an  attachment  was  granted  abfelute  in  the 

firft  inftance  againft  the  tenant  in  pofleffion,  on  affidavit  that  he 

had  been  ferved  with  a  rule  of  court  made  abfolute  for  delivering 

up  the  pofleffion,   and  ha4  refufed  fo  to  do.     Daws  ex  dem. 

pQvey  V.  Doty  Eaft.  1 3  G.  3.  Blachjt.  89a. 

s.  P.  the         59.  An  attachment  (dirc£led  to  elifors  to  be  named  by  the 

pj^kblm      prothonotary)  was  granted  abfolute  in  the  firft  inftance  againft 

^aiid  citfk,    ihc  coroner  of  Middle/ex,  for  not  attaching  the  flierifi>  againft 

whofls 


) 
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whom  zn  attachment  direftcd  to  them  had  LGTued  for  not  bring-  Trin. 
iflg  in  the  body  of  the  defendant  purfuant  to  a  rule  of  court,    ^/i-  '^  ^*  $• 
^fwi  V.  Sharp,  Trin.  1 3  G.  3 .  £/aciJ.  9 1 1  •  f ;%  *• 

60.  It  is  a  contempt  to  caufe  a  plaintiiF  (i^  a  fuit  which  had 
'been  referred  at  njfi  prius  to  arbitration,  and  the  order  made  a     ^ 

role  of  court)  to  be  arrefted  while  he  is  attending  the  arbitrators, 
on  purpofe,  as  it  was  fworn,  to  prevent  him  from  being  heard  by 
the  arbitrators,  and  thereby  to  ob(lru£t  juftice..  The  King  v.  Hail^ 
Trin,  16G,  3.  Blackft.  mo. 

61.  A  writ  de  effenJo  quietum  de  theolonioy  and  alfo  an  alias  and 
fHuries  being  dire6^ed  to  a  corporation^  and  they  neglecting  tt) 
return  i^,  a  peremptory  rule  was  granted  for  them  to  return  the 
writ  on  a  particular  day  \  but  no  return  being  made,  a  rule  wa% 
granted  to  (hew  caufe  why  an  attachment  of  contempt  (hould  noC 
ifliie  againft  the  corporation ;  but  upon  caufe  being  (hewn,  Lord 
iMughhwoughy  C.  J.  faid,  that  upon  confidcration  the  court  wer» 
clearly  of  opinion,  that  the  rule  muft  be  difcharged.  Supposing 
tfl)  attachment  of  contempt  would  iflue,  it  muft  be  againft  the  in- 
diTidual  members  of  the  corporation,  and  not  againft  them  in 
their  corporate  capacity.  The  proper  remedy  to  be  purfued  in 
fucb  a  cafe  is  an  attachment  in  the  nature  of  a  pwe^  the  fame  as 
b  mentidned  in  Fi/s.  N.  B.  518.,  Regijir.  Brev,  258.,  and  the 
Year-Books,  ^l  H.  j*  31.  London  t.  Lynn,  Ea/l.  29  G«.  3. 
1  H.  Blachft.  206. 

62.  It  is  a  contempt  to  fign  a  counfers  name  to  a  bill  in  equity 
without  his  confent.  ThiJHethwaiU*s  caft^  in  the  Caufe  Faivceit  r. 
Gavfordf  in  Scacc.  Trin.  29  G.  3.   i  Com.Dig>  594.  8tw,  edit. 

63*  A  rule  having  been  obtained  at  the  relation  of  three  per- 
sons, members  of  the  corporation  of  G.,  for  an  information  in  the 
nature  of  a  qtto  warranto  againft  ^.,  to  (hew  by  what  authority. 
lie  claimed  to  be  mayor  of  G.;  another  rule  was  obtained  in  the 
fame  caufe  for  the  infpedion  of  all  public  books,  (5)V.  of  and  be- 
longing to  that  borough  in  whofe  cuftody  foever  the  fame  w^rct 
which  fecond  rule  was  regularly  ferved  upon  B.  the  town  cl^rk  ; 
Againft  whom  a  motion  was  afterwards  made  for  an  attachment 
(or  not  giving  an  infpe^ion  of  all  the  books,  i^c.  in  obedience 
to  the  rule.  It  appeared  that  B.  had  complied  with  the  fubftance 
of  the  rule,  by  having  given  an  infpeAion  of  all  thofe  books, 
C5V.  which  related  immediately  to  the  fubje£l-matter  in  difpute 
ip  the  rule  for  the  information  againft  IV".  In  fupport  of  the 
motion  for  an  attachment  it  wgs  argued,  that  the  rule  being  in 
general  terms,  it  was  not  in  the  power  of  B.  to  limit  the  con* 
tJtruSion  of  it  to  fuch  papers  only  as  refpefled  the  office  and 
eledion  of  mayor,  and  that  the  cafes  where  a  limited  infpe£hion 
had  been  granted  were  thofe  where  the  queftion  had  arifea  be* 
tween  a  corporation  and  a  ftranger ;  whereas  here  the  application 
was  made  by  fome  of  the  corporators  themfelves.  But  the  court 
were  of  opinion,  that  there  was  no  di(Ference  in  this  cafe  between 
die  application  of  a  ftranger  and  a  corporator ;  for  if  the  latter 
haa  a  general  right  of  infjiei^n  be  may  ajpply  at  any  timci  and 

not 
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not  wait  till  tliere  be  a  caufe  in  court  before  he  makes  that  At 
ground  of  his  application  i  and  if  he  has  only  a  right  td  applj 
when  there  is  a  caufe  in  the  court,  then  he  has  only  the  fame 
limited  right  that  a  ftranger  has.  If  k  corporator  apply  for  ge« 
nerai  infpc£tion  of  all  papers,  merely  on  the  ground  of  his  having 
an  intereft  in  them  as  being  a  member  of  the  corporation,  he 
mud  apply  in  a  diffSerent  form,  namely,  by  mandamus;  whereas 
this  is  an  application  for  a  rule  of  court  in  a  caufe  which  is  in* 
titled  Rex  v.  IVoolmetf  where  the  inquiry  was  refpe£ling  tlie  va* 
iidity  of  Woolmef'^  eleftion  to  be  mayor.  Therefore  the  rule 
ought  to  be  confined  to  the  infpe£lion  of  fnch  papers  only  as  re- 
fped  the  fubje^^-matter  in  difpute.  As  to  its  being  faid  that  the 
defendant  has  been  guilty  of  a  contempt  for  not  obeying  the  rule 
as  it  is  drawn  in  general  terms,  it  appearing  that  he  had  not  re* 
f ufed  an  infpefiion  of  the  other  corporation  papers  from  corrupt 
or.  improper^  motives,  the  court  thought  the  rule,  ought  to  be  dif- 
charged ;  not  that  they  would  countenanoc  the  idea  that  any'  per- 
fon  to  whom  a  rule  is  direded  may  afiume  to  himfelf  the  power 
of  controlling  the  generality  of  the  terms  of  it.  RiK  r.  Babbf 
HU.  30 G.  3.  ^Term  Rip.  B.  R.  57$. 
Fidea9ttp  £4.  The  trying  of  a  feigned  iflue  without  the  confent  of  the 
?^  3'*  court  is  a  contempt  of  the  court,  and  after  (hch  a  trial  they  will 
ftay  the  proceedings*  Ho/kim  v.  Lord  Berkley^  Mich.  32  G.  3. 
4  l^erm  Rep.  B.  R,  46a* 

65.  A  writ  of  iakoi  cofpus  having  been  dire£ied  to  the  defend* 
ant  to  bring  up  the  body  of  M.  the  wife  of  J,  G,,  he  made  the 
following  return,  "  I  had  not  at  the  time  of  receiving  this  writ^ 
*'  nor  have  I  fince  had  the  body  of  the  within-named  M*  G.  de* 
**  tained  in  my  cuftody,  fo  that  I  could  have  her  before  ihe  within- 
**  named  W.  H,  A/biurfl^  as  within  I  am  commanded.'*  The 
court  held  this  to  l>e  an  equivocal  return,  and  granted  an  attach- 
ment againft  him  ;  for  by  the  return  he  did  not  deny  having  the 
party,  he  only  denied  the  detaining  her.  Rex  v.  James  Wwton^ 
Mich.  33  G.  3.  5  Term  Rep,  B.  R.  89. 

66.  The  defendant  obuined  a  rule,  with  the  plaintiff's  confent, 
to  ftay  the  proceedings  in  an  a£tion  for  penalties  under  the  lot- 

'  tery  a£l,  on  payment  of  a  certain  fum  of  money,  for  the  non- 
payment of  which  an  attachment  was  moved  for  and  granted. 
Ksftg  qui  tarn  v.  Clifton^  Eafi.  33  G.  3.  5  Term  Rep.  B.  R>  Z57* 

67.  It  is  a  contempt  of  the  court  for  a  perfon  to  fliout,  or  to 
waive  his  hat  or  halloo  there ;  and  one  who  did  f0|  upon  the  ac- 
quittal of  a  prifoner,  was  taken  into  cuftodyi  and  fined  toh 
Thompfor^s  cafe^  6  Term  Rep.  B.  R.  330. 

|[  C  ]]  68.  Upon  a  motion  againft  the  printers  of  two  public  paperSf 
that  the  one,  who  was  then  in  the  Fleet^  might  be  committed  a 
dofe  prifoner ;  and  that  the  other,  who  was  at  large,  might  be 
committed  to  the  Fleets  for  publi(hing  a  libel  againft  parties  to  a 
caufe  then  depending,  by  taxing  them  with  turning  affidavit-  men, 
&r.;  tt  was  infifted,  that  the  publifhing  fuch  a  paper  was  a  high 

contempt  of  the  courts  bst  which  the  piU}lilhets  ought  to  be  com- 
mitted* 
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mitted.  ftr  Lord  Chdncellor  H^ri/tiiMlf— Nothing  is  more  in- 
cumbent upon  courts  of  juftice  than  to  preferve  their  proceedings 
from  being  mifireprefcnted ;  nor  is  there  any  thing  of  more  per« 
sicious  confequence^  than  to  prejudice  the  minds  of  the  public 
againft  perfons  concerned  as  parties  in  caufes,  before  the  caufe  is 
finally  heard.  That  it  had  always  been  his  opinion,  as  well  as  that 
of  his  predeceiTortt  that  fuch  a  proceeding  fhould  be  difcounte* 
lianced*  But  that,  notwithftanding  it  (hould  be  a  libel,  yet,  un- 
lefs  it  was  a  contempt  of  the  court,  he  had  no  cognizance  of  it ;  for 
whether  it  was  a  libel  againft  the  public,  or  private  perfons,  the 
only  method  was  to  proceed  at  law*  That,  upon  the  whole,  there  ' 
was  no  doubt  this  was  a  contempt  of  the  court.  That  if  thefe 
printers  had  difclofed  the  name  of  the  perfon  who  brought  the 
paper  to  them,  there  might  have  been  fomething  faid  in  mitiga« 
tion  of  theif  offence ;  but  as  they  thought  proper  to  conceal  itf 
Ins  Lttijhip  mrdered  the  party  at  large  to  be  committed  to  the  Fleets 
and  the  other  to  be  taken  into  dofe  cuftody  of  the  warden.  Amn. 
a  Atk.  469. 

69.  The  court  was  moved,  that  a  perfon  might  ftand  commit- 
ted for  an  abufe  of  the  procefs  of  the  court,  in  fpeaking  oon« 
temptuoufly  of  it  when  a  fubpoena  was  ferved.  The  fa£l  of  the 
contemptuous  words,  and  that  the  perfon  who  had  ferved  the 
fttbpoena  had  been  very  fevercly  beaten,  was  proved  by  the  oath 
of  a  fingle  perfon  only.  The  court  thought  it  was  not  fufficient 
to  found  a  commitment,  unlefs  the  charge  had  been  made  out  by 
the  oath  of  two  witnefles,  and  therefore  made  a  rule  for  the 
party  complained  againft  to  Jhenv  caufe^  why  he  (hould  not  ftand 
committed;    Anon.  3^/i.  aio. 

70.  A  partv  having  been  committed  to  the  Fleet,  upon  motion 
•f  the  plaintiff,  for  having  nubliflied  an  advertifement  in  the 
BrtRd  Journal  relating  to  an  anfwer  in  Chancery  put  in  by  the 
de^ndant,  now  moved  to  be  difcharged,  having  paid  the  cofts  of 
the  contempt  and  fubmitted ;  as  alfo  the  defendant  did,  confefGng 
the  advertifement  was  put  in  at  his  Inftance  \  and  it  was  not  op- 
pofed  by  the  plaintifff  who  left  it  to  the  court.  Lord  Chancellor 
Harimcke  faid,  his  reafon  for  committing  was  not  only  for  the 
fake  of  the  party  injured  by  fiich  advertifement,  but  for  the  fake  of 
the  public  proceedings  in  this  court,  to  hinder  fuch  advertifements 
which  tend  to  prepoflefs  people  as  to  the  proceedings  in  the  court. 
But  as  on  a  profecution  tor  a  libel  in  B.  R.  for  publiOiing  a  fcan- 
dalous  advertifement,  if  they  con/efs  in  what  manner  it  was 
brought  to  them,  and  every  uiing  about  it,  that  court  takes  that 
into  confideration  to  alleviate  the  puniflimcnt ;  fo  here,  though 
ignorance  of  the  law  is  no  juftification  for  the  publiihing  of  the  ad« 
venifementy  yet  having  diicovered  in  what  manner  it  was  brought 
to  her  with  other  advertifements,  and  difclofed  every  thing,  it  is 
a  groodd  to  alleviate  the  puniihment ;  therefore  he  granted  the 
motion.    Anon,  t  Vef^  520. 

71.  The  defendant  at  law  having  brought  a  writ  of  error  upon 

a  judgment  obtained  in  the  C.  1?.^  and  the  plaimiffii  not  having 

fued 
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ftted  out  any  original  writ  to  waitant  the  judgmenf,  and  the  tiind 
being  expired  for  applying  for  it,  they  preferred  their  petition  to 
the  Aiajler  of  the  Ralh^  praying  that  the  curfitor  of  the  city  of 
London  (where  the  venue  waa  laid)  might  be  ordered  to  iflue  an 
original  writ  in  the  caafe,  returnable  in  the  Common  Pleas. 
Upon  the  hearing  of  the  petition,  hia  Honour  ordered  the  writ  to 
ifiue,  and  all  the  proceedings  on  the  writ  of  error  to  be  ftayed* 
At  the  hearing  of  the  petition,  the  defendant's  foliciior  was  in 
court.  After  the  hearing  of  the  petition,  but  before  the  order  made 
in  confequence  of  it  was  ferved  upon  him,  he  (igned  judgment  in 
the  writ  of  error.  The  court  was  mQfed  that  the  judgment 
6gned  upon  the  writ  of  error,  and  the  fubfequent  proceedings, 
might  be  fet  aGde,  with  cofts,  and  alfo  with  the  cods  of  this  ap* 
plication  to  be  paM  by  the  folicitor,  and  that  he  might  ftand  com<- 
mitted  for  figning  the  judgment  in  contempt  of  the  order  of  the 
court.  It  was  ftated,  that,  the  ^/irr/or  had  not  only  heard  the  order 
made  upon  it,  htU  bad  alji/een  the  minuSe  cf  it  in  the  minute-book, 
and  Skip  and  Harwood^  3  Ati.  ^64.  (ante)  was  cited.  Lord  Thur^ 
hwy  Chancellor,  faid,  with  refpeA  to  the  contempt,  he  did  not 
much  like  the  cafe  in  Atkjns^  and  ordered  that  the  defendant  (hould  ' 
coafent  to  a  motion  to  fet  afide  the  judgment  which  had  been 
figned«    Fengreey.  JonaSf  a  Bro.  C  C.  141. 

(B)  Punifliment  thereof  j  and  Pradice. 

!•  A  N  attachment  was  granted  againft  a  peerefs  as  to  her  goods 
^^  and  chattels,  for  non-payment  of  the  cofts  in  an  a£lion  of 
eje£lment.  In  other  cafes  a  djfiringas  iiTues  againft  peers,  but  in 
this  no  procefs  can  go  but  an  attachment }  which  was  therefore 
granted,  that  the  defendant  might  not  be  remedilefs.  Tbornbj 
ox  detn*  Duchefj  of  Hamilton  v.  Fleetwood^  Hit.  12  Ann*  Rep,  Caf. 
FraB.^. 

2.  P.  being  in  contempt  in  Chancery,  and  an  order  being  made 
«poh  him,  his  fon  reCfts  the  fervice  \  for  which  Contempt  he  is 
committed  to  the  Fleets  and  turns  himfclf  over  to  the  Kin^s  Bencbf 
and  goes  at  large  till  he  is  taken  up  upon  an  efcape-warrant  and 
committed  to  Newgate*  He  moved  for  zfiiperjedeas  to  the  efcape* 
Warrant,  the  contempt  not  being  fuch  an  one  as  is  within  the 
t  Ann.  c.  6.,  which  fpeaks  only  of  contempts  for  not  performing 
an  order,  which  the  fon  was  not  obliged  to  do.  Et  per  cur.^^ 
The  father  would  have  been  within  the  a£k,  but  the  fon  is  not*. 
Whereupon  the  warrant  was  fuperfeded,  and  the  maribal  direAed 
to  go  to  Newgate  and  take  him  mto  his  cuftody  again.  Hinciclifi 
T.  Payney  Trin.  4  G.  !•  S/n  99. 

3*  An  order  being  made  upon  a  defendant  to  put  in  bis  exa*^ 
tnination  within  a  certain  time  or  ftand  committed,  and  he  ne* 
gleAihg  to  obey,  it  was  afterwards  made  abfolute  for  his  commit* 
ment,.  and  a  warrant  iflued  accordingly;  but  he  keeping  himfelf 
out  of  the  way,  and  z  non  eft  inventus  being  rcturnedf  he,  in  ordef 
tso  avoid  a  lequcftration^.  moved  the  courts  that  upon  uodertaking 
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to  pay  in  a  week^s  time  what  (hould  appear  to  be  due  td  the  plain- 
tiff, all  further  procefs  of  contempt  might  be  ftaycd  ;  but  the 
court  declined  making  any  order  upon  this  motion,  dire£ting  the 
appellant  to  clear  his  contempt  and  then  move.  Which  not  being 
done,  a  fequeftration  iffued.  LordWennamv.OJhaldifton^Battm 
5  G.  I.   2  Bronwne^s  Cafes  in  ParL  T40. 

4.  The  defendant  having  treated  the  procefs  of  the  court  con-  mdi  1  Salk. 
temptuoufly,  an  attacliment  went  againft  him  without  a  rule  to  ^4* 
{hew  caufe,  and  there  being  intimations  that  he  relied  on  the 
affidance  of  his  fellow-workmen  to  refcue  him,  the  court  feilt 

for  the  flier  iff  of  Middle/ex  into  court,  and  ordered  him  to  take  a 
fufEcient  force.     Rex  v.  Jones,  Trin.  5  G.  i.  ,Str,  185. 

5.  B.  prefented  a  petition  to  the  common  council  oi  London 
reflecting  upon  one  of  the  aldermen,  and  ufed  contemptuou3 
words  of  the  court  of  K.  B.  at  the  fame  time.  For  the  petition 
the  court  granted  an  information  againft  him  and  thofe  who 
figned  it,  and  for  the  contempt  an  attachment.  The  profecutor 
in  his  interrogatories  aiks  him  if  he  did  not  prefent  the  petition 
and  ufe  fuch  and  fuch  words  ?  Upon  which  the  defendant  moved 
that  the  interrogatory  as  to  the  prefenting  might  be  (Iruck  out, 
becaufe  it  is  making  him  accufe  himfelf  of  that  which  will  con- 
\\€t  him  of  the  libel.  Et  per  ri/r.— He  is  not  obliged  to  anfwcr 
it ;  you  may  aik  him  whether,  when  the  petition  was  prefented, 
he  did  not  fay  fo  and  fo  ?  therefore  that  part  of  the  interrogatory 

was  llruck  out.     Rex  v.  Barber ^  Trim  7  G.  r-  Str.  444.  , 

6.  The  defendant  was  taken  upon  an  attachment  for  want  of 
an  appearance,  and  the  flieriff  returns  a  cepi  corpus  and  afligns  the 
bail-bond  to  the  plaintiff,  who  moves  for  a  meffenger  to  bring  in 
the  body  of  the  defendant,  and  offers  to  waive  all  proceedings  . 
upon  the  bail-bond  according  to  the  6th  rule ;  and  the  motion 
was  granted.  But  Montague,  Baron,  oppofed  this  \  becaufe,  if 
there  was  any  delay  in  the  party,  it  fhould  appear  by  an  afEdavity 
aind  becaufe  this  method  would  be  fo  great  an  expence  to  the 
party.  Note  (/xr  the  reporter  himfelf) — As  I  apprehend  there 
had  been  proceedings  on  the  bail-bond  which  may  diftinguifli  it 
from  the  6th  rule.    Cuthbert  v.  Adean,  Mich.  8  G.  i.  Bunb.  82. 

7.  On  a  motion  for  an  attachment  the  C.  J.  declared,  that  all  Rcxv.Bem- 
thc  judges  (on  confideration)  had  refolvcd  that  the  (heriff  eould  ^l^*^^^^ 
not  take  bail  on  an  attachment;  but  a  judge  at  his  chambers  refolted'tc^ 
might.     Anon.  Aiich.  8G.  i.  Str.^'jg.  cordingly. 

Str*  479- 
S.  P.  Pletwoodv.  Turty,  Mich.  13  G.  i.  Praft.  Reg.  C.  P.  325.  An  ittachment  ifl«cd  agiinft  a 
pexfon  cut  of  the  c  tutt  of  Chancery,  and  the  flieriflF  had  the  body  in  cotlody,  and  took  a  bail-bond  for 
iiii  appearance,  which  he  deliierrd  to  the  plaintiff',  whomoTed  that  the  sheriff  might  bring  in  the  body^ 
and  the  court  made  a  rule  opnn  him  to  ihew  caufe  why  he  did  not  bring  in  the  body.  Caufe  was  (hewn', 
l^at  he  bad  delivered  oyer  the  bail-bond  to  the  plaintifT,  and  had  not  the  cuflody  of  the  body  then.  Lord 
Hardwickej  Ch.  allowed  the  caufe  ihewn  by  the  flieriffy  and  difcharged  the  rule  ;  for  the  plaintiff  is  not 
without  remedy,  at  he  may  have  a  roeiTenger  into  the  county  where  the  perfon  lives,  which  is  a  motion 
of  courfe  upon  a  ee^  corpta  rerumed ;  though  formerly  the  court  allowed  meflengers  to  thofe  particubr 
jurifdidions  only  where- the  (herifFs  had  the  amercements  tbemfelves ;  but  the  rule  now  is  to  fend  a 
meifiaiger  mto  every  county  generally,  without  any  reftri^ion.  Anon.  Feb.  15G.2.  aAtk.  507. 
yide  Anon.  1  P.  Wou.  301.    Wilkinfon  V.  BeUhcr,  %  Bro.  Caf.  Chan.  iSu 

Upon  a  motion  for  an  attachment  it  was  faid  by  the  court  (Exchequer),  that  commiflioners  of  re- 
Idlion  not  ooljr  might  but  ought  to  take  a  bond  as  a  fecuzitj  from  (he  defendant  to  appear  where  it  it 
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upon  the  ordiittry  procefi  of  the  coort,  though  t  rojeant  at  arms  could  not  in  that  cafe.  But  where  H 
is  upon  an  atcacbroent,  or  concempt  of  an  order  of  the  coiirt»  Src,  there  they  ought  not  to  take  MUf 
fecurity,  but  to  have  the  body  in  court  at  the  day  of  return  of  the  commiflion  of  rebeUioo.  Jooca  ▼• 
Clement  and  another,  Micti.  6  G,  x.  Bunb.  50.— 'The  diftindioa  feemt  to  be  between  the  cafe  of  a^ 
attachment  for  a  contempt  and  one  merely  to  compel  an  appearance  j  in  the  former  the  iheiiff  caaiMCt 
in  the  latter  he  may  take  bail.     Fuit  Nolan^s  Str.  479.  note* 

S.  P.  Anon.  8.  Upon  the  return  of  a  refcous^  the  court  upon  motion  for  an 
Hii.  27  G.».  attachment  will  make  it  abfolute  in  the  firft  inftance,  as  againft 
»y*  »*»•  thofc  mentioned  in  the  return.  WilHamsY.  Evans ,  Mich.  11  G.  i. 
Bunb.  181. 
In  another  p.'  A  defendant  after  appearance  (in  the  Exchequer)  (lands  out 
cafe,  after  to  a  fequeftration  for  want  of  an  anfwcr;  upon  motion  the  bill 
tiff '•  Wii'  ^^s  taken  pro  confejfoy  and  tlien  fet  down  in  the  paper  of  caufes  to 
was  taken  be  heard ;  and  upon  hearing,  the  queflion  was,  Whether  the  de- 
froc^f(£h^z  crcc  ihould  be  abfolute  or  only  mft?  Pengelly^  C.  B.  and  Page^ 
madeThrt**  ^*  wcrc  of  Opinion  it  ihould  be  niji  only  {htefitaniur).  But  /fa/r, 
the  defend-  B.  was  clear  that  it  ought  to  be  abfolute  :  which  (fays  the  re- 
■"l"'***^ ^  porter)  I  think  feems  to  be  the  better  opinion  ;  for  when  a  bill  it 
puti/bif'**  taken  pro  confejfo  after  appearance^  it  is  giving  time  to  a  defendant 
anfwerj  but  for  uo  purpofc  ;  for  whcn  he  comes  in  he  can  be  admitted  to  faj 
per  tot-  cyr.    nothing.     Howell  V.  Lord  Coningsiy,  13  G.  i.  Bunb.  210. 

the  ipotion  "  o    •       •/  ^       • 

wai  denied.    Hughes  ▼.  Owen,  4  G.  z.  Bun^.  199. 

10.  In  cafes  of  great  contempts,  where  the  party  is  examined 
on  interrogatories  and  denies  the  contempt,  the  court  have  given 
liberty  to  the  other  (Ide  to  examine  witn^fles  to  falfify.  his  exa*' 
mination.     But,  nota^  this  is  only  in  great  contempts  (for  the 
pradiice  of  the  K.  B.  and  C.  B.  is  otherwife).     In  a  cafe  before 
the  court  of  Exchequer,  leave  was  given  for  the  perfon  in  con- 
tempt to  move  for  an  order  for  liberty  to  examine  witnefles  on 
his.  part  to  fortify  his  denial  of  the  contempt.     IVtlUns  v.  Edfon^ 
.     Mich.  I  G.  2.  Bunb.  244. 
tlponamo.       !!•  Although  the  defendant  was  in  contempt,  yet  the  court 
tion  for  time  gave  him  Icavc  to  plead,  anfwer,  and  demur ;  the  fame  day  it  was 
msliJ^red  declared  per  cur.  that  for  the  future,  where  the  defendant,  being  in 
fer  tet,  ettr.  tontcmpt,  prays  time  to  anfwer,  if  it  be  granted  he  (hall  enter 
u /houid       his  appearance  with  the  regifter.      Thg  Corporation  of  Scarborough 

hllfllLl  rllle    ^-  y^'^V^fh  ^A  '  ^'  2-  Bunb.  2$ I. 

for  the  fature,  that  where  time  for  anfwering  is  out  the  defendant  Aall  be  deelned  in  contempt,  though 
no  attachment  is  firaled ;  and  in  fuch  cafe  he  ihall  not  have  further  time  to  anfwer  without  entering  hti 
appearauce  with-the  regifter  as  upon  a  contempt.  Lord  Berkley  ▼.  Verdcn,  Mich.  4  G.  %,  Bunb.  %^. 

5.  C.  Prac.  12.  A  motion  was  made  the  lad  day  of  term  for  an  attachment 
^^'^'but'*  ^^^  non-payment  of  cofts,  which  the  court  granted }  but  declared 
fay,  the  rule  1^  ^^^  ^^e  fettled  pra£bice  of  the  court  that  in  no  other  cafe  a 
was  not  motion  could  be  made  for  an  attachment  the  lad  day  of  any  term« 
ttufe'the"      -S/wir^r  V.  Le Royd^  Hil.  2G.2.  Rep.  Caf.  PraB.  C.P.  ^i. 

party  demandbg  the  cofts  had  not  fet  out  in  his  affidavit  that  he  ihcwed  the  defendant  his  power  or 
authority,  though  he  told  him  of  it. 

An  attachment  may  be  moved  for  on  the  laft  day  of  term  in  the  two  cafts  foHowing,  v!fl.  for  afeil* 
payment  of  cqAs,  and  againft  a  iherifi*  for  not  returning  a  writ.    VU*  Burr.  651.  a686. 

I  %.  In  cafe  of  a  fequeftration  for  want  of  an  anfwer,  the  fe-* 
quefttators  have  no  power  to  remove  any  goodSj  much  lefs  to 

fell} 
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fell ;  for  the  goods  are  only  to  be  retained  in  nature  of  a  pledge 
to  anfwer  the  contempt :  and  if  they  do  remove  any  goods,  the 
court  will  grant  an  attachment  againft  them.  Dejbrow  v.  Crom^ 
miff  Mich.  3  G.  2.  Bunb.  272.  Secus^  in  cafe  of  fequeftration  for 
want  of  appearance,  which  is  to  be  looked  upon  as  a  diftringas  in 
infinitum  at  law. 

14.  It  was  granted  that  an  injun£):ion  on  an  attachment  (hould 
extend  to  ftay  the  defendant's  receiving  South-Sea  annuities,  the 
anfwer  not  being  come  in,  and  it  being  according  to  the  prayer 
of  the  bill.     Terry  v.  Harrifon^  Mich,  3  G.  2-  Bunb,  289. 

15.  A  perfon  charged  with  an  attachment  for  a  contempt^ 
which  is  a  criminal  procefs,  is  not  entitled  to  a  day-rule.  Theedam 
T.  the  Warden  of  the  Fleet,  Mich.  5  G.  2.  PraR.  Reg.  C.  P.  326. 

1 6.  Motion  for  an  attachment  againft  the  (he'rifF  upon  a  pe*  Thecouft 
remptory  rule  to  return  a  writ  on  notice  to  him  or  his- under-  ^u^*'!^^^ 
{heriff,  and  affidavit  that  the  rule  was  ferved  on  the  high  (heriflF,  mottplo^tt 
and  that  the  writ  was  not  returned  or  filed  with  the  cujlcs  bre*-  that  fuch 
w«iw.    The  court  faid,  that  the  notice  to  the  high  (hcrifF  was  'bJ^^fc^feT'olt 
good^  for  both  he  and  his  under-fheriff  are  fubje£t  to  the  court,  the  undcr- 
and  granted  an  attachment  againft  the  high  flieriffl  .  Franklin  v.  ^er><f»  •"<& 
Nafi^  Eafl.  6  G.  2.  Rep.  Caf.  PraB.  C.  B.  87.  u"^T.i' 

pRficd  in  the  role  that  the  iherifF  (hall  ^rcmptorily  return  the  writ  00  notice  to  be  giTen  to  hit  under^k 
Aeriff.     Rep.  Caf.  Prad.  C.  P.  87.  in  margin. 

An  attachment  wat  granted  againft  the  Onttltf  on  fervice  of  a  peremptory  rule  on  eie  who  M&td  aa 
vndHr-lhcriir.  Ane  v.  Neeler,  Mich.  9  G»  a.  Rep.  Caf.  Pra€t  C.  B.  123.  S.  C.  Barnes,  30.  PraA. 
Reg.  C.  P.  381.  A  rule  was  gnnted  upon  a  Welch  Sheriff  (o  Ihew  caufe  why  an  attachment  ihould 
not  go  againft  him  for  not  rctnming  a  writ  Maui  ice,  Efq.  v.  Griffiths,  Hil.  ti  G.  2.  Praft.  Reg. 
C.  P.  38 1.  Bamct,  32.  Though  tbe  firft  rule  be  ferved  on  the  under-lheriff,  yet  the  attachment  muH 
be  againft  the  ihcriff.    Walton  ▼.  Mafon,  Eaft.  8  G.  2.  Bame*,  29.  ' 

17.  One  who  had  the  fole  right  of  printing  a  book  had  obtained 
an  tnjundion  in  Chancery  to  reftrain  the  defendant  from  printing 
any,  upon  which  injun^iion  the  defendant  was  in  contempt ;  and 
being  likewife  a  priioner  in  the  King's  Bench  prifon  at  the  king's 
fuit|  upon  a  convi£lion  for  a  libel,  it  was  moved  on  behalf  of  the 
plaintiff'  for  liberty  to  charge  him  with  an  attachment ;  to  which 
the  Attorney-General,  having  had  notice,  confented.  And  per 
Lord  Hardwickcf  C.  J.— To  charge  a  perfon  who  is  in  cuftody 
here  upon  a  criminal  profecution  with  civil  procefs,  is  a  motion 
of  courie,  and  a  Judge  may  grant  it  at  his  chambers.  Bafiet  Vk 
RMjneTf  Mich*  9  G.  2«  Rep^  femp.  Hardw.  1 70. 

1 8.  A  Quaker's  affirmation  of  the  execution  of  an  award,,  or  any  s«  p.  Pnt. 
other  thing  rehting  to  a  motion  for  an  attachment,  is  not  to  be  re-  ^n*  c*  p* 
ceived  or  read,     Elwood  v.  ^B/ti/W,  Mich.  9  G.  a.   Rep.  Caf.  ^J?"^^ 

PraRm  1 24*  CowtU  T.  WaUtr,  Eaft»  5  G.  2.  this  point  wai  wi4etermined.    Vidt  Kel.  66. 

19.  An  attachment  of  contempt  was  returnable  the  day  before  s.  c.  Prac. 
the  term  1  it  was  moved  to  quafti  it,  upon  an  objc£lion  that  it  ^^s*  ^^' 
ought  to  be  returnable  at  a  day  certain  in  full  term,  and  cannot  caf.Vraa! 
teoperly  be  made  returnable  on  any  other  day :  where  the  proceed-  c.  p.  i  •  2. 
u^  is  by  original,  the  pslrty  may  appear  on  the  eflbin-day,  or  any  ^^„  J^^J^* 
if  |be  tcat^  days  next  following ;  but  this  procefs  muft  be  re-  An'atuch!^ 

K  a  tumable 
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nentof  pri-  turnablc  on  a  day  certain  ;  and  no  inftance  can  be  (hewn  in  the 
JC  B.  or  C.  P.  where  fu(  h  a  writ  was  returnable  at  a  day  inter- 
vening the  cflbin^day  and  the  firft  day  of  the  term.  For  the  pro- 
fecutor  it  was  urged,  that  all  judgments  relate  to  the  eflbin*day  ^ 
and  this  is  a  judicial  writ  \  the  court  is  never  adjourned  on  the 
eflbin*day,  but  commences  then  and  continues  to  the  quarto  die 
po/t.  The  writ  was  ordered  to  be  quaihed.  Rfx  v.  Harries,  HiL 
pG.  2.  Barnes i  31. 

ao.  On  motion  for  an  attachment  in  the  firft  inftance  it  was 
doubted  whether,  when  contemptuous  words  are  fworn  only  by 
one  witnefs,  the  rule  (hould  be  abfolute  or  only  to  fliew  caufc ; 
the  rule  in  Chancery  rcijuiring  two  affidavits  to  deprive  the  party 
of  the  liberty  of  fliewiiig  caufe ;  but  the  point  was  not  determined. 
Norti  V.  Wiggins^  HiL  10  G  2.  5/r.  io68, 

and  had  feverely  bearm  the  perfon  who  fcrvcd  it.  The  (aQ.  was  proved  hj  the  oath  of  a  fingle  perfoa 
ooly.  Lord  Hardwiclce,  Ch.  made  a  rule  only  on  the  perfon  tompUiotd  iigaiafty  to  fliew  caule  why  be 
Aould  aot  ftaod  committed.     Anoo.  June  18  G.  2. '  3  Aik.  2.1 8. 
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21.  Defendant  was  reported  to  have  fully  atifwered  fome  of 
the  interrogatories,  and  to  be  in  contempt  as  to  others;  and  being 
brought  into  court  to  receive  judgment,  the  queftion  was,  Whe- 
ther all  the  affidavits,  (in  a  certain  caufe,)  containing  the  whole 
charge  againft  defendant,  ought  to  be  then  read,  or  only  fuch  of 
them  as  relate  to  that  part  of  the  charge  which  defendant  on  his 
examination  had  not  fully  anfwered  ?  The  three  prothonotaries 
reported,  that  defendant  being  in  contempt  his  examination  goes 
for  nothing,  and  affidavits  containing  the  whole  charge  were  read» 
JRex  V.  Wi'Iis,  HiL  12  G.  2-  Barnes^  258. 

22.  In  all  cafes  of  commitment  for  contempt,  the  court  of 
Chancery  require  an  affidavit  of  the  fervice  of  the  order,  fsV. 
Wkithead  and  others  w ,  Thifilethwaite  atidotkers^  20  G  2.  'iAtk.6l^. 

23.  Motion  that  a  bill  of  revivor  might  be  taken  pro  confeffo 
againft  a  defendant,  a  prifoner  in  York  gaol,  for  want  of  an  ap- 
pearance, without  the  ex  pence  of  removing  him  to  the  Fleet  by 
habeas  corpus y  and  bringing  him  into  court,  refufed  ;  and  the  plain- 
tiff muft  proceed  in  the  ufual  method  pointed  out  by  the  5  G.  2« 
r.  25.      Anon.  Mich.  22 G.  2.   3  Ath.  69 1. 

24.  Defendant  was  taken  by  a  ferjeaht  at  arms  for  not  putting 
in  an  anfwer ;  he  afterwards  put  in  one,  and  was  difcharged  \  the 
anfwer  was  reported  infufficient,  and  he  was  taken  again,  and 
then  moved  to  be  difcharged  out  of  cuftody  on  paying  the  cofts  of 
the  contempt,  ^c.  The  queftion  was,  Whether  he  (hould  be- 
fore the  further  anfwer  was  reported  fufficient  or  not  ?  Per  Lord 
Ch.  Hardtuicie — When  the  firft  anfwer  is  reported  infufficient^ 
and  the  party  taken  on  procefs  for  not  putting  in  a  further  anfwer, 
he  afterwards  puts  in  a  further  anfwer  and  pays  the  cofts  of  the 
contempt,  (for  until  then  it  is  no  anfwer,)  the  courfe,  I  take  it^ 
is,  that  he  muft  be  difcharged ;  and  if  the  anfwer  is  afterwards 
reported  infufficient,  you  may  carry  on  the  procefs  of  contempt 
at  the  procefs  you  left  off;  but  I  never  heard  that  he  fliould  lie  in 

cuftody  until  the  Mafter  reports  whether  the  anfwer  be  fufficaent 

or 


Contempt  243 

or  not}  which  may  be  reported  either  way,  and  that  after  a  long 
time.     Child  v.  Brabfon^  24  G.  2.  2  Vef.  1 10 

25.  It  appeared  upon  a  return  to  an  habeas  corpus  that  the  pri* 
foncr  was  committed  to  NewgaU  by  the  Houie  of  Commont, 
•*  for  an  high  and  dangerous  contempt  of  that  Houfe ;"  and  it 
was  infided  at  the  bar  that  it  was  a  bailable  cafe  within  the 
3  I  Car,  2.  r.  2. ;  but  the  court  of  K  B.  refufed  to  bail  him.  The  L,e)s 
Parliamentar'u  is  part  of  the  law  of  the  land,  and  there  would  be 
an  end  of  all  law  if  the  Houfe  of  Commons  could  not  commit  for 
a  contempt.     Murray's  cafe^  Eajl.  24  G.  2.    I  Wtlf,  299. 

26.  If  there  be  a  fequeftration  n'tft  for  want  of  an  anfwer  Butit&ooU 
agatnft  a,  member  of  parliament,  and  he  puts  in  an  anfwer  before  ^«co»the 
the  order  is  made  abfolutc,  and  exceptions  are  taken  to  this  an-  ©f  the  court* 
fwer,  the  court  will  enlarge  the  time  for  (hewing  caufe  till  it  (hall  was  to  grant 
appear  whether  the  Anfwer  is  fufficient  or  not.     Per  Lord  Ch.  ■  ^^^  ^f 
fiardwlcke.     Butler  \.  Rajljfie Id y  25  G.  2.  3-^/^.740.  l^fi'in^^t 

cafe.  '  Butler  v.  Raflifield,  3  A(k.  740. 

27.  For  fpeaking  difrefpe£^ful  words  of  the  court  the  rule  for  Where  con- 
an  attachment  will  be  made  abfolute  in  the  firll  inftance.    Re:^  y,  *«»np««^"» 

cf  CT-  •  ej      ^  ^  «  words  are 

Jermy,  Tn/i.  25  £ff  26  G.  2-  Sayery  47.  fpoken  of 

the  court,  an  attachincnc  is  to  he  awarded  in  the  firil  inAance;   but  where  the  words  arc  fpoceji  of  the 
procefi  of  the  couit,  there  \\  to  be  a  rule  to  Ihew  caufe.     Rex  v.  Kendrick,  Hil.  17  G.  z.  S^y*  1  ;4* 

• 

a8.  So,  for  non- payment  of  cofts.  Rex  v.  J^rmy,  Trin.  25  ist 
26  G.2.  Sayer^  47. 

29.  The  court  ( K.B,)  fald  they  had  no  doubt  of  their  power  to 
award  an  attaclmienc  againil  a  peer  for  not  obeying  the  procefs 
of  the  court,  Foley  v.  Langhorne,  Clert,  Trin.  25  ^  16  G,  2. 
Sayer,  50. 

30.  Upon  a  motion  for  an  attachment  againd  the  Bifliop  of  s.  c.  Rex 
St.  Afaphy  for  not  returning  a  writ  oifi^fa.  de  bonis  eccleftafttcisy  i(  ^|  ^^^®J®^ 
was  doubted  whether,  as  it  appears  to  be  the  duty  of  a  bifhop's  ,  Wiif?33a. 
chancellor  to  take  care  that  a  return  be  made  to  every  writ  di- 

^e£led  to  the  bi(hop»  it  would  not  be  more  proper  to  move  for  an 
attachment  againft  the  biihop's  chancellor.  A  cafe,  Rex  v.  Loggen^ 
was  cited}  in  which  an  attachment  was  awarded  againft  Loggen^ 
chancellor  to  the  Biihop  of  Sali/hury,  for  not  returning  a  writ  of 
fi*fa,  de  bonis  eccleftajlicisy  direfted  to  the  biftiop.  Foley  v.  Lang* 
home.  Clerks  Trin.  25  £5*  26  G.  2.  Sayer,  50. 

31.  The  defendants  lived  ^t  Pifrt/tnouth,  and  articles  of  the 
peace  were  exhibited  agatnft  them  in  3,  R.  It  had  been  the 
ufual  pra£iice  that  defendants  in  fuch  cafes  muft  perfonally  api 
pear  and  give  bail  to  the  attachment  in  court ;  but  the  defend- 
ants, in  thus  cafe  being  at  fuch  a  diftance  that  it  would  be  oppref- 
five  to  bring  them  up  upon  fuch  an  errand,  the  court  ordered  the 
attachment  to  be  indorfed,  that  it  {houl4  be  bailable  before  the 
juftices  of  the  peace  in  Hampjbire  in  a  ftated  fum  to  be  regulated 
by  the  difcretion  of  the  court  \  and  laid  this  down  as  a  general 
rule  to  be  obferved  in  all  fimilar  cafes  for  the  future.  Rmx  v^ 
fiomif/lcr  &  aL  Trin.  33  ti  34  6.  %•  Blackft*  233. 

R3  •  32.  Aa 
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S.  c.  Burr.  34t.  An.  attachment  had  iflued  againft  the  defendant  for  dtf- 
1256.  fayi,  obeyinfir  an  award  and  filine  a  bill  in  Chancery  asainft  the  arbicra- 
th«  defend,  ^^^h  ^^^d  he  had  bccH  examined  upon  roterrogatones.  it  was 
anc  bad  fub-  moved  for  the  Mailer's  report  upon  the  laft  day  of  the  term, 
J?!."?^  'J.  without  previous  leave  of  the  court,  upon  an  affidavit  that  the 
biiiinCban-  defendant  had  made  the  proceedings  on  this  very  attachment 
cprj,  and  the  fubje£i  of  a  fupplemental  bill,  and  had  moved  for  an  in- 
paythecoih  junction.  And  the  court  agreed  that  in  a  cafe  fo  extraordinary 
pocket  of  AS  this,  the  contempt  being  every  day  increafing,  they  could  dif- 
■11  tiie  par-  penfe  with  their  rule.  However,  it  being  then  objeftcd  that  the 
•mounttd^  defendant  was  not  perfonally  ferved  with  the  notice  of  the  pre* 
ft  iarge  fum,  ftnt  motion,  but  only  that  it  was  put  under  his  chamber-door ; 
the  court  the  court  (for  that  rcafon  only)  refufed  the  motion.  The  King  v, 
Tng  r;i^''  ^^'f'^y  '^rin.  I  G.  3.  Blackjt.  311. 

|iifli  ))i(nfiu:thcr  by  fine  and  imprifonment ;  and  yet,  as  hit  contempt  was  fb  obftinatey  they  dtd  not  care^ 
|))at  r  flight  fentcnce  fliould  ft^nd  upon  their  records  $  therefore  they  waived  giving  judgment  by  confine^ 
and  only  nude  a  ri^lp  that  the  recogni«aoce  ihould  be  difcharged. 

33.,  It  was  moved  for  leave  that  defendants  might  come  in  and 
plead  guilty  of  the  contempt,  and  receive  the  judgment  of  the 
court,  without  anfwering  to  the  interrogatories;  but  the  court 
thought  the  motion  irregular,  and  that  it  could  not  be  granted  if 
oppofed.  The  attachment  is  mefne  procefs  to  bring  in  the  party, 
and  is  bailable,  and  there  is  no  charge  till  the  interrogatories  be 
filed.  If,  then,  you  will  come  in  and  confefs  the  matters  charged 
in  the  interrogatories,  you  are  at  liberty  fo  to  do,  but  not  before* 
If  improper  intenogatories  are  adminiftered,  the  party  may  refufe 
to  anfwer  them.  The  King  v.  Edfuard^  and  Symonds^  Trin.  7  G.3, 
Blackft.Cn. 

34.  The  defendants  were  charged  with  a  contempt  in  not 
obeying  a  mandamus  to  fign  a  poor  rate,  and  keeping  out  of  the 
way  to  prevent  being  obliged  to  do  fo ;  they  moved  that  they 
might  be  allowed  to  come  in  perfonally  and  acknowledge  the 
contempt,  without  anfwering  interrogatories  which  were  exhi- 
bited againft  them,  fubmitting  to  be  punifhed  as  the  court  ihould 
,  think  proper.  The  court  were  clear  that  this  motion  ought  not  to 
be  granted.  The  attachment  is  to  bring  them  into  court  to  an- 
fwer to  interrogatories  to  be  exhibited.  There  is  nothing  to  plead 
guilty  to  untH  the  interrogatories  are  filed,  neither  are  they  in 
contempt  till  reported  fo ;  nor  is  there  any  thing  appearing  to  the 
court  whereupon  to  ground  a  judgment  or  fine,  or  any  puniflf 
ment.  Rex  v.  Edwards  and  another^  Trin.  7  G.  3.  Burr.  2105. 
8.C.Bltckf.      .35.  It  was  propofed  (on  the  firft  day  of  the  term)  on  the  be* 

lc^aVaTd'*7h  ^^^^  ^^  ^"^  ^  ^**  ^^  cuftody  upou  an  attachment  for  a  refcue^ 
cafe  woJid  '  ^"^  vho  had  lain  feven  weeks  in  a  county  gaol,  that  the  court 
be  the  fame  (hould  immediately  proceed  to  punilh  him,  without  going  througk 
»ent*i^c**'  ^^^  ordinary  courfe  of  his  being  examined  upon  interrogatoriesi 
to  iiTue  for  a  ^8  no  denial  by  him  upon  fuch  an  examination  could  excufe  him 
cooiemptin  after  having  been  returned  ^*  guilty  of  a  refcue"'  by  the  flieriA 
th^  wwt^^  "^^  ^^^^^  ^^'^  ^  ^^'  opinion,  and.  the  c^ffrnder  being  brought 
^  6  wpi 
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up,  in  confideration  of  his  having  been  already  fo  long  in  pt ifoflj  the  coan 
fined  him  5/.  {a)     Rex  r.  EUins,  Mich.  8  G.  3.  Burr.  2129.         "^t^^-.^J 

fomndoo.— — >(«)  An  anonymooa  cafe  in  %  SjiUc.  %%S,  was  cited,  where  it  is  ftid  to  be  the  conftant 
cooiit  upon  the  rttura  of  a  refcue  to  fet  four  nobles  fine  upon  each  oSender  j  but  Lord  Mansfield,  C.  J. 
obferrcd,  that  it  feemed  to  be  a  ftraoge  rule,  as  It  pat  all  refcues  in  ali-^aies  and  under  all  circum  (lancet 
«Q  the  fame  foot*    t^$  Burr,  a  129,  30. 

36.  In.ejedbnent  an  attachment  was  granted  abfolute  in  the 
firft  inftance  againft  the  tenant  in  pofleffion,  on  affidavit  that  he 
had  been  fenred  with  a  rule  of  court  made  abfolute  for  delivering 
up  the  poflelfion,  and  had  refufed  fo  to  do.  Davies  ex  dem» 
Pruey  v.  Doe^  Eqfi.  13  G.  3.  Blackfi.  892. 

Yj.  In  the  court  of  Chancery,  when  a  bill  is  brought  againft  si 
corporation,  if  the  corporation  is  in  contempt  there  is  no  remedy 
by  way  of  proceedings  for  a  contempt  perfonally  againft  the  real 
parties  who  oiFend,  but  the  mode  of  compulfion  is  by  fequeftm- 
tion.  In  that  cafe  the  plaintiff  is  to  proceed  to  take  pofleffion  o£ 
all  the  perfonal  eftate  of  the  corporation,  and  if  that  will  not 
make  the  members  agree,  he  is  to  take  pofifeffion  by  fequeftrators 
of  all  the  rents  and  profits  of  their  real  eftate.  This  mode  of 
proceeding  affe^  the  whole  body,  and  punifties  the  corporation 
at  large.     Per  Lord  Mansfield^  in   Rex  v.  Dr.  Windhani^  HU. 

38.  The  praftice  of  the  court  of  K.  B,  is,  that  if  the  defend* 
am  by  his  affidavit  fully  denies  the  charge  on  which  the  rule  for 
an  attachment  was  granted,  that  is  fufficient.  The  weight  of 
the  evidence  or  the  credibility  of  wteit  is  fworn  is  never  con- 
fidered ;  but  if  the  defendant  is  hardy  enough  to  fv^rear  falfely,  he 
is  left  to  be  punifhed  by  Indi£kment.  In  Chancery  they  proceed 
di&rently ;  they  examine  the  defendant  on  interrogatories,  and 
alfo  examine  witnefTes  on  both  (ides,  and  then  decide  upon  the 
truth  of  the  charge.  Per  Lord  Manjfieldy  C.  J.  in  Rex  v.  raughau^ 
M'uh.  21  G.  3.  Doug,  516. 

39.  An  attachment  for  non-performance  of  an  award  is  in  the  Ithad,fiir« 
nature  of  a  civil  execution,  and  a  perfon  may  not  be  taken  upon  JJ^'Lj^* 
it  on  a  Sunday.     Per  Buller^  J.  in  Rex  v.  Myers,  Eafi.  26  Geo.  3.  wife,  muU 
I  Term  Rep.  B.  R.  266.  i  AUc  5g.{ 

mod  chat 
6emt  to  have  been  a  principal  groand  apoc  which  the  Lord  Cbanceike  held,  that  procefs  of  contempt 
tar  Donperformance  of  aa  order  of  the  court  of  Chaocerf  might  be  executed  on  a  Sunday.  £je  parte 
Whitchurch,  June  1749,  I  Atk.  55.  But,  however,  hit  lordihip  remarked,  belides  that  the  order  of 
commitment  which  had  been  made  in  that  caufe  wii  very  difTerenc  from  proccflet  that  i Hue  to  fteriffi, 
^€*  it  waa,  that  the  party  ihould  fUnd  committed ;  and  was  different  too  from  moft  of  the  orders  in 
other  coortt.  If  the  man  had  been  pre(ient  in  court  when  the  order  was  pronounced,  he  wu  inftantly  % 
prifoner,  and  the  warden  might  have  taken  him  away  to  gaol  direAly.  The  warrant  was  dire^d  to  the 
very  gaoler  to  take  him  and  carry  him  to  prifon  ;  and  differed  from  warrants  of  other  courts,  which 
aredireOed  to  flieriffsand  other  minifterial  officers,  and  not  to  the  gaoler:  and  his  lordlh  p  faid,  he  did 
not  know  that  this  waa  done  in  any  inftance  but  where  the  party  is  conlidered  as  the  prifoner  of  the 
gaoler  from  the  time  of  the  order  pronounced.  U.  It  feems  a  man  may,  if  he  pleafcs,  furxtnder 
bimielf  voluntarily  to  the  Lord  Chancellor's  warrant  on  a  Sunday.    Jk% 

40.  In  one  cafe  {Rex  v.  the  Sheriff  %f  Middle/ex^  3  Term  Rep. 
B*  £•  133O  i^  v^  ^^^  ^^^^  3  motion  for  an  attachment  in  the 
courfe  of  a  civil  fuit  ought  to  go  on  tlie  crown  fide  of  the  court, 
Wd  the  affidaviu  mtitled  the  king  agaiiAt  the  party  to  be  attached  \ 

R  4  but 
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but  afterwards,  on  inquiring  of  the  officers  of  the  court,  the  prae<v 

tice  was  found  to  be  otherwife,  and  in  a  fubfequent  cafe  the  court 

dechred  the  rule  to  be,  that  till  the  s^ttachment  iflues  every  thing 

muft  pafs  on  the  civil  fide  of  the  court,  and  afterwards  on  the  crown 

fide.     Wood  V.  Wehbf  Eaft.  29  G.  3.  3  Term  Rep,  B,  R.  253. 

Butm  this  '      4K  The  affidavit  on  which  an  application  is  made  for  an  at* 

f*^*' ft*d"*'  ^achmcnt  for  contempt,  muft  ftatc  that  the  defendant  has  been 

thft^bede-   fcrvcd  With  a  copy  of  the  rule  perfonally,  and  that  the  original 

fendant  had   rule  was  at  the  fame  time  (hewn  to  him.     Rex  v.  SmitbieSf  Trio. 

':i^y.  »9  G.  3.  3  ?Vm  R^.  B.  iJ.  35.. 

in  the  regular  manner,  the  court  gave  the  profecutor  an  opportunity  of  making  an  additional  affidavit  aa 
to  that  fi£t,  3  Term  Rep.  B.  R.  351.— A  rule  having  been  obtained  to  ihew  caufe  why  an  attach, 
jnent  for  a  cooieinpt  (bould  not  go  againft  two  memberi  of  the  corporation  of  Bodmin,  in  not  obeying  a 
mandamus  dire^ed  to  the  corporation  at  large,  commanding  them  to  proceed  to  the  eledion  of  a  naajor. 
Caufe  was  ftewn,-  that  neither  the  maii^tfiiiwr  itfeif,  nor  the  original  rule  upon  which  the  wumdsmut  was 
granted,  wa«  ihrwn  to  the  defendanti,  neither  waa  it  ftewn  that  they  were  left  at  the  defendants* 
boufcs,  or  that  they  ever  came  to  their  knowledge.  But  per  Lord  Kenyon,  C.  T.^^AlthGugh  in  ge- 
neral perfonal  notice  is  neceifary  before  a  party  can  be  brought  into  contempt,  yet  in  this  cafe  the  tiat. 
3 1  G.  I.  c.  4.  feemt  to  have  difpenfed  with  it.  That  ftatute,  which  waa  paiTed  to  prevent  diflolutioni 
of  corporations  which  negleO  to  choole  the  mayor  on  the  charter-day,  enables  the  court  to  grant  a 
mtanJamut  to  compel  them  to  proceed  to  an  elcdion ;  and  it  diredts  that  public  notice  in  writing  fluU 
be  affixed  in  (omt  public  part  of  the  borough.  It  would  be  a  fufficient  anfwer  to  an  application  for  an 
•ttyhment  to  fay,  that  the  party  did  not  live  within  the  limits  of  the  borough,  and  had  received  no 
noticp  whatfocjrer  of  the  writ.  But  the  public  notice  dire^ed  by  the  a£b  U^ima  facie  fufficient  to  call 
upon  the  members  of  the  corporation,  and  if  they  can  make  fuch  an  cxcuu  they  ffiould  ihew  it  in  an* 
Iwert    Rei  v.  (dyveai^  &  al,  Ttin.  29  G.  3.  3  Term  Rep.  B.  R.  35a. 

In  this  cafe  42.  The  affidavits  upon  which  an  application  was  made  to  the 

fiid^°h"  court  for  an  attachment  for  a  falfe  return  to  a  habeas  ccrpus^  were 

bad'in  the  fv/om  bcfore  the  attorney  for  the  profecution,  and  for  that  reafon 

fame  term  it  was  refufcd ;  the  (;ourt  thinking  they  were  not  at  liberty  to 

ruled  the  rcccive  information  from  any  fource  fo  connedied  with  the  caufe 

in  the  cafe'  cfpoufcd  by  that  party.  Rex  v.  Wallaa^  Trin.  29  Geo.  3.    3  Term 

of  Mr.  Rep,  B.  R.  403. 

Smithies, 

recorder  of  Colchefter,  againft  whom  an  attachment  had  been  moved  for,  for  non-compliance  witha  wiit 
of  maruiamus.  And  they  added,  that  if  it  were  poffible  to  make  any  dillin^iion  in  thele  cafes  they  flioutd 
l>e  more  ready  to  admit  it  m  the  cafe  of  a  Aaheat  corpmt,  like  that  before  rhe  court,  becaufe  they  were 
peculiarly  called  upon  to  preferve  the  liberty  of  the  fubje^  by  every  means  in  their  power ;  but  the  rul^ 
iwas  invariable,  ^d  founded  on  the  wifeft  and  moft  obvious  principles.      Vidt  3  Term  Rep.  B.  R. 

43.  Motion  that  defendant  being  in  contempt,  and  having  beea 
committed  to  the  Fleet  for  non-payment  of  money,  and  Aill  re- 
fufing  to  pay,  (hould  be  committed  a  clofe  prifoner.  The  further 
contempt  was,  that  the  defendant  faid  he  fuppofed  the  attorney 
wanted  to  lay  out  the  money  in  the  funds.  But  the  motion  was 
refufed,  CaU  v.  Mortimer^  July  32  p.  3.  4  Brown/ j  Cof. 
Chart*  89. 

44.  Upon  a  motion  for  an  attachment  againft  a  defendant  fot 
making  an  equivocal  return  to  a  habeas  corpus^  it  was  objefled,  that 
an  attachment  ought  not  \o  be  granted  on  a.ccount  of  a  mere  flip  \x\ 
the  return  to  the  firft  writ  of  habeas  corpus^  but  that  an  alias  and  a 
pfuries  writ  (hould  firft  iflue.  But  p^r5i///^r,  J.— Notwithftanding 
what  is  to  be  found  in  fome  of  the  old  books  on  this  fubje£i,  it  has 
been  long  fettled,  that  the  court  will  require  a  return  to  be  made 
to  the  firft  writ  .of  habeas  corpus:  and  it  is  of  infinite  importance 
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to  every  Individual  in  the  kingdom,  that  we  fiiould  infift  on  a  re» 
ti)rn  being  made  tp  that  writ  without  ifiuing  an  alias  and  pluries  ; 
if  the  firft  writ  he  not  obeyed,  an  attachment  muft  ifliie  imme- 
diately. Rex  V.  James  Winton^  Mich.  33  G.  3.  5  Term  Rep, 
S,  R,  89- 

45.  It  was  moved,  that  exceptions  to  the  anfwcr  of  the  de« 
fendant  might  be  referred  to  the  Madcr,  and  that  the  defendant 
(being  in  cuftody  for  want  of  an  anfwer)  might  be  detained  in 
cuftody  till  the  Mailer  made  his  report^  and  that  the  Mafter 
might  proceed  de  die  in  diem.  The  Lord  Chancellor  ordered  the 
Mafter  to  proceed  de  die  in  diem:  but  faid  he  could  not  keep  the 
defendant  in  cuftody,  and  that  the  plaintiflF  muft  deliver  his  bill 
of  cofts  immediately.  Walhp  v.  Brown,  Feb.  33  G.  3.  4  BrBwnis 
Caf.  Chan,  212. 

46.  A  defendant  being  brought  up  on  an  attachment  for  refcu-  But  the  pm. 
ing  a  perfon  arrefted  on  a  warrant  for  obftrudling  excife  officers,  ^^l^^r  may 
it  was  objeflcd  that  interrogatories  (hould  be  put  to  her  as  ftie  riJg^tnuw-'. 
did  not  deny  the  fa£ls  charged  upon  her  by  the  affidavits.     But  rogatories. 
Lord  Kenyan i  C.  J.  faid  he  remembered  this  point  very  ftrenu-  *•  ^* 
ouily  refifted  by  Dunning  when  he  was  at  the  bar,  and  that  he 

was  anfwered  it  was  the  invariable  pra£ti'ce  to  put  the  defendant 
to  anfWer  interrogatories.     Rex  v.  Jane  Horjley,  Trin.  33  G.  3. 

5  Term  Rep.  B.  /?.  362, 

47.  Whereas  it  fometimes  happens  that  perfons,  againft  whom 
attachments  have  been  ordered  by  this  court  {B,  i?.),  efeape  the 
punifliment  due  to  their  offences  in  confequence  of  the  infuffi- 
tiency  of  the  interrogatories  exhibited  to  them,  and  whereas  it  is 
effisntial  to  the  due  adminiftratipn  of  juftice  that  interrogatories 
ihould  be  fo  framed  as  to  procure  a  full,  fair^  and  bond  fide  in- 
veftigation  of  the  whole  fubjed:  of  the  alleged  criminality,  it  is 
ordered,  that  for  the  future  all  interrogatories,  filed  and  exhibited 
in  confequence  of  any  rule  or  order  of  this  court,  (hall  be  figned 
by  counfel.     Reg,  Gen.  Mich.  34  G.  3.    5  Term  Rep.  B.  R.  474. 

48.  It  is  ordered,  that  in  future,  whenever  any  writ  of  attach-' 
ment  (hall  iflue  in  order  to  compel  any  perfon  to  anfwer  upon 
interrogatories,  the  name  of  the  caufe  (hall  be  inferted  in  the  lift 
of  motions  appointed  to  come  on  peremptorily  in  the  enfuing 
term.     Reg.  Gen.  HiL  34  G.  3.  5  Term  Rep.  B.  R,  547. 

49.  In  ftiewing  caufe  againft  a  motion  for  an  attachment  for 
non-performance  of  an  award,  the  party  cannot  obje£l  to  the 
award  for  any  defed  not  apparent  in  the  award  itfelf,  but  he  muft 
obtain  a  rule  for  that  purpofe  within  the  time  limited  hy  fiat.  9 

6  10  W.  3.  c.  15.  namely,  the  next  term  after  the  award  is  made. 
fiolland  v.  Brookes,  HiL  35  G.  3.  6  Term  Rep.  B.  R.  161. 

50.  Three  attornies  were  Called  upon  by  a  rule  to  anfwer  the 
matters  of  certain  affidavits  imputing  malpradices  to  them.  By 
their  affidavits  made  in  anfwer,  they  pofitively  and  pointedly 
denied  the  charges ;  but  the  ftory  told  by  them  appearing  to  the 
court  highly  incredible,  an  attachment  was  granted  againft  them; 
for  it  is  not  f^fficient  to  anfwer  the  charge  in  dmdt  terms.  In 
ff  Crofslij  and  two  others,  Trin.  36  G»  3.  6  Term  Rep.  B*  Ri  ^oi* 


2^9  Contempt 

5vincr4yo.   (D)  Attachment  and  Contempt  difcharged ;   by ' 

what,  and  how. 

I.  /^N  an  attachment  for  a  contempt  it  was  moved  to  eftreat 
^^  the  recognizancej^  becaufe  the  defendant  had  not  appeared 
to  anfwer  interrogatories.    For  the  defendant  it  was  alleged,  that 
the  interrogatories  had  not  been  filed  in  due  time  for  his  exa- 
mination ;  the  court  declared  that  the  defendant  ought  to  have 
moved  to  be  difcharged  if  interrogatories  were  not  filed  in  four 
days  according  to  the  rule,  but  he  not  having  applied  for  that 
purpofe,  the  court  ordered  that  he  Qiocdd  anfwer  the  intersoga- 
tories  in  a  week,  or  the  recognizance  ihould  be  eftreated.     Jii» 
v.  Giiifln^  Eajl.  2  G.  a.  Rtp.  Caf.  PraB.  C.  B.  51- 
S.  C.  Pnc.        a.  A  recognizance  was  entered  into  to  anfwer  interrogatories 
K^.  C.  P.    011  2  contempt,  and  interrogatories  were  filed ;  but  the  defendant, 
^^*  before  his  examination,  applied  to  the  court  to  be  difcharged  on 

payment  of  the  cofts  of  the  complainant  only,  which  was  gnmted, 
and  the  recognizance  difcharged.  In  the  (original  caufe,  a  writ 
of  error  being  depending,  the  complaint  againft  the  defendant 
was,  for  pra£liGng  in  his  own  name  as  an  attorney,  being  fore- 
judged the  court.  Rex  v.  Hodgfon^  Trin.  8  (2f  9  G,  a«  R/^  CaJ* 
Pra£L  I2i. 

3*  A  bill  was  brought  againft  a  defendant  for  a  difcovery,  the 
defendarit  ftood  out  the  whole  procefs  of  contempt  to  a  fequeftra- 
tion,  and  the  bill  was  taken  pro  cwfejfo^  and  there  was  a  decree 
againft  the  defendant  ai  computandum.  It  was  moved,  that  the 
fequeftration  might  be  diicharged  on  paying  the  cofts  of  the  con- 
tempt; but  Lord  Ch.  /finr^wiVi^  refufed  to  diicharge  the  fequeftra- 
tion, but  permitted  it  to  be  kept  on  foot  asafecurity  to  the  plaintiff 
for  the  defendant's  appearance  before  the  Mafter  to  take  the 
account.     Maynard  v.  Pomfnt^  19  G.  2.  3  Aik.  468* 

4*  F,  being  committed  to  the  Fleet  upon  a  motipn  of  the 
plaintiff  for  having  puUifhed  an  advertifement  in  a  public  hewf- 
paper  relating  to  an  anfwer  in  Chancery,  put  in  by  the  defendant, 
moved  to  be  difcharged,  having  paid  the  cofts  of  the  contempt 
and  fubmitted;  as  alfo  the  defendant  did,  confeiling  the  advertife- 
ment  was  put  in  at  his  inftance  \  and  it  was  not  oppofed  by  the 
plaintiff  who  left  it  to  the  court.  Lord  Ch.  HariuAche^  (aid^  that 
though  ignorance  of  the  law  was  no  juftification  for  publiihing  the 
advertifement,  yet  F.  having  diicovered  in  what  manner  it  was 
brought  to  her  with  other  adverti&ments*  and  having  difclofed 
every  thin^,  it  was  a  ground  to  alleviate  the  puniibment,  there- 
fose  he  gran&ed  the  motion.     Anon.  July  28  G.  2.  2  Vef.  520. 

5*  Though  it  is  contrary  to  the  general  couriie.  and  praZliee  of 
the  court  fio  give  cofts  to  perfons  wh»  have  purged  thcoafelves  c^ 
contempts  upon  their  examkutioAs  ineonCequence  of  attachments 
which  had  been  granted  agakift  t|«aii  bf  the  couft  on  caufe 
ihewn,  yet,  in  a  particulas  inftancey  beeadk  the  proCecutor  muft 
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Within  his  own  knowledge  be  fatisfied  that  the  complaint  was  ill-- 
founded and  vexatious,  they  ordered  him  to  pay  cofts  to  the  de- 
fendant.    Rex  V.  Plunietf  Trin.  2  G,  3*  Burr.  1329- 

6.  The  defendant  had  beeii  conyifted  of  an  afladlt,  and  fen- 
tenced  to  four  months  imprifonment^  which  were  expired,  but  he 
was  continued  in  cuftody  on  an  attachment  for  non-payment  of 
the  cofts  taxed  purfuant  to  a  recognizance  entered  into  by  him  on 
his  removal  of  the  indi£iment  from  the  quarter-felfions.  A 
motion  was  made  for  his  difcharge  under  the  lords'  a£t,  32  G.  2* 
r.  28.  /.  13.  which  was  oppofed  on  the  ground  that  the  ftatute 
does  not  relate  to  cofts  accrued  in  criminal  cafes.  Sedper  cur.^^ 
An  attachment  is  an  execution  in  a  civil  fuit.  In  the  prefent 
cafe,  the  contempt  has  no  relation  to  the  (^ence  committed  by 
the  defendant,  which  has  been  fufficiently  purged  by  the  imprifon- 
ment  he  has  fu^ered,  but  it  arifes  upon  the  a£3:  5  (5*  6  W»  (5*  M» 
r.  II*  which  diredis  the  cofts  in  thefe  cafes  to  be  taxed  by  the 
Mafter,  and  unlefs  paid  in  ten  days,  an  attachment  to  ifltie. 
This  ftage  of  the  caufe,  therefore,  is  merely  of  a  civil  nature,  and 
a  matter  folely  between  party  and  party  unconnefled  with  the 
ofFence  itfelf.  As  the  attachment  is  an  execution  for  the  debt  to 
the  party,  whether  the  cofts  are  taxed  by  the  Mafter  of  the  Crown 
Office  or  on  the  civil  fide,  the  defendant  is  equally  entitled  to  his 
difcharge.  If  not,  the  confequence  muft  be  imprifonment  for 
life  \  for  a  general  pardon  would  not  extend  to  him,  as  was  agreed 
in  a  cafe,  JRex  v.  Stokes,  Mich.  23  G.  2.  Rex  v.  Stokes^  Trin. 
14  G.  3.  Covp.  136. 

7.  It  is  the  common  courfe  of  the  court  of  Chancery,  before  a 
contempt  for  marrying  a  ward  of  that  court  can  be  cleared,  to 
refer  it  to  the  Mafter  to  fee  that  a  proper  fettlement  be  made. 
Stevens  ▼.  Savage^  J^f^^t  30  G»  2.   l  Vef.jun,  154. 

8.  The  defendant  was  brought  up  on  zpiuries  habeas  corpus^  and 
it  was  moved  that  he  might  be  remanded  in  order  to  be  brought 
up  again  on  an  alias  pluries.  The  prifoner  applied  to  be  difcharged 
on  going  immediately  to  the  public  offiee,  putting  in  his  anfwer^ 
and  clearing  his  contempt.  It  was  obje£led  that  the  cofts  were 
not  afcertained ;  but  it  being  agreed  that  the^  cofts  would  not 
exceed  15/.,  the  Lord  Chancellor  faid  he  would  not  recommit 
the  defendant,  but  difcharged  him  on  the  terms  of  depofiting  15/. 
for  cofts,  fttbjc£l  to  the  Mafter's  taxation,  and  putting  in  his 
amfwer  immediately,  Briughtm  v.  Martjn^  May  33  G.  3. 
4  Brownis  Ch.  Caf.  296. 

For  more  of  Contempt  in  general,  fee  Certiorari^  Co/fs^  jBw- 
dtncej  Guardian  and  Ward,  Prohibition^  Sequ^raticn,  Striking^ 
and  other  proper  titles* 
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[  A  ]     Continuance  anu  2Dtftontinuante^ 


5irinerj54.      (A)  (Of  Pfocefs).     To  what  Time  it  may  be. 

A  FTER  rerdia  and  judgment  againft  the  defendant  in  a  qui 
*^  tarn  aAion,  it  was  moved  in  arreft  of  judgment  int.  al.^  that 
the  venire  facias  is  awarded  in  Hilary  term,  and  rctui^nablc  Trinity 
term  after ;  fo  that  nothing  appears  to  have  been  done  in  Eafler 
term,  and  confequentiy  that  there  is  a  difcontinuance.  But  the 
court  (Lee,  C.  J.  abfente)  held  that  the  objeftion  was  immaterial, 
for  thefe  are  proper  continuances  entered  upon  the  plea  roll,  and 
the  want  of  them  upon  the  n\fi  prim  roll  is  not  mattrial.  French 
qui  tarn  V.  Wiltjhire^  Mich*   1 1  G.  2.  And.  67. 


5Viner4s»'  (A,  %\  Continuancc  and  Difcontinuance.     In-  what 

Cafes ;  how  and  when  [a). 

'  (tf)  Before  declaration  tlteie  is,  properly  fpeaking,  no  ontinuance,  though  it  leetns  the  parties  by 
COnfent  might  have  obtained  a  d«y  before  declaration,  which  was  called  a  dki  datus  price  fsrtmd, 
Tidd'a  Praa.  419.  cites  Gilb.  C.  P.  40. 

I*  pLAINTIFF  obtained  a  rule  to  difcontinue  on  payment  of 
•  ^  cods.  Defendant  moved  to  difcharge  the  rule  upon  a£-r 
davit,  that  he  had  been  a  fecond  time  arrefted  for  the  f<ime  caufe 
of  a£tion  before  the  .rule  to  difcontinue  was  obtained.  The  court 
xefufed  to  make  any  rule.  Plaintiff  may  difcontinue  at  any  time. 
Heier,  one,  i^c.  v.  Bijbop,  Mich.  7  G.  2.  Barnes^  169. 

2.  In  replevin,  the  avowant  juftified  under  a  diftrefs  for  rent. 
Plaintiff  demurred  to  the  avowry,  and  upon  argument  the  avowant 
had  judgment.  The  plaintiff  then  moved  for  leave  to  difcontinue, 
but  it  was  denied  ;  the  queftion  determined  upon  demurrer  being 
upon  the  conftrudion  of  the  z€t  of  parliament,  which  is  the  me- 
rits of  the  caufe.  Mellor  v.  Hutchinf§ni  Mich.  7  G.  2.  Barnes^  169. 

3.  The  plaintiff  obtained  a  rule  to  difcontinue^  wh;ch  was 
drawn  up  thus :  *<  The  plaintiff  (hall  difcontinue,  and  (ball  pay 
<<  cofts,"  Isfc.  Upon  an  affidavit  that  defendant  being  indebted 
to  plaintiff,  a  writ  was  iffued  again  ft  him ;  but  the  defendant  hav- 
ing paid  the  mon^y  before  the  arreft,  the  Qieriff's  officer^  to  whom 
the  warrant  was  delivered,  was  countermanded  from  proceedings 
notwithftanding  which  he  arrefted  the  defendant,  who  thereupon 
brought  ah  a£lion  for  falfe  imprifonment  in  the  court  of  J^.  B. 
The  cofts  upon  the  rule  had  been  paid,  but  the  difcontinuance 
had  not  been  entered  upon  record.  The  court  thought  the  rulo 
not  drawn  up  in  common  form^  which  is^  that  the  plaintiff'  <<  have 

« Icavc^ 
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••  leave"  or  *«  be  at  liberty  to  difcontinuc^**  and  thereupon  dif- 
charged  the  rule.  The  a£iion  brought  in  the  K,  B.  appeared  to 
be  vexatious,  and  plain titF»  by  difcharging  the  rule  to  difcontinuCy 
had  an  opportunity  of  pleading  the  adlion  in  C  B.,  (IIU  depend- 
ing or  juAifying  under  the  ^'apias  as  he  ihould  beadvifed.  VanJUu 
V.  Crofsy  HiL  7  Geo.  2.  Barnes^  170. 

4*  After  a  fpecial  verdi£l  found  and  argument,  the  court  de- 
claring their  opinion  unanimoufly  for  the  defendant,  the  plaintiff 
moved  for  leave  to  difcontinue  upon  payment  of  coils.  Lord 
Hardwicke^  C.  J.  obferved,  that  the  verdift  being  upon  the  record^ 
the  court  could  not  go  out  of  it,  and  that  it  was  not  like  a  new 
trial  where  they  go  into  the  fa£l.  It  is  certain,  that  after  a  fpecial 
verdiA  found  and  argued,  there  may  be  leave  given  to  difcoa- 
tinue,  but  it  is  a  great  favour,  and  the  courts  never  allow  it  but 
where  very  ftrong  circumftances  are,  which  did  not  appear  in  the 
particular  cafe  before  the  court ;  aod  he  faid  that  it  had  been  pro- 
perly compared  to  new  trials  in  hard  adiions,  which  are  always 
denied ;  fo  the  defendant  had  judgment.  Boucher  y.  Latv/on,  HiL 
9  C  2.  Rep.  Temp.  Hardw.  200. 

5.  Defendants  obtained  a  rule  to  (hew  caufe  why  judgment  of 
nonfuit  ftcnndum  JiaU :  Plaintiff  afterwards  had  a  rule  to  (hew 
caufe  why  he  ihould  not  have  leave  to  difcontinue,  which  was 
enlarged,  and  both  came  on  together.  The  court  held  the  appli- 
cation for  leave  to  difcontinue  after  the  iirft  motion  wrong,  and 
made  the  rule  abfolute  for  a  nonfuit.  Lowe  v.  Peacock  and  others^ 
HiL  18  G.  2.  Barnes^  316. 

6.  The  court  were  clear  that  the  giving  an  executor  leave  to  S.  C.  and 
difcontinue  was  a  matter  of  difcretion  in  the  court,  and  that  they  ^•'**  ^^^* 
ought  nut  to  give  him  fuch  leave  in  any  cafe  where  he  had  know- 
ingly brought  his  adiion  wrong,  unlefs  he  would  confent  to  pay 

cofts.     Harris  J  Executory  v.  Jones^  HiL  4  G.  3.  Burr.  145 1. 

7*  In  an  ai^ion  on  a  bond  againfl  an  heir,   the  plaintiiF  (an 
adminiftrator)  not  trying  it  according  to  notice,    the  defendant 
moved  for  judgment  as  in  cafe  of  a  nonfuit,  whereupon  the 
plaintiflF  undertook  to  try  it  peremptorily.    When  it  came  down  («)  That 
to  trial,  he  firft  difcovcred  that  the  cftate  had  been  conveyed,  and  ^^^^T 
was  then  fatisiied  that  there  was  a  deed  of  conveyance,  which  ,0^  Injk* 
would  be  produced  at  the  trial;  whereupon  he  declined  to  go  to  tun^uA 
trial,  and  afterwards  moved  for  leave  to  difcontinue  without  pay-  [J^^JJJjJJ 
ment  of  coUs.    The  court  granted  the  motion  to  difcontinue  for  the  •<- 
without  payment  of  cofts,  but  the  plainti£F  was  not  to  bring  a  miaiftiatqr 
new  z6t\on  without  leave  [a)  of  the  court,  Bennet,  AdminiJIrator^  » Wngr'* 
T*  Coker^  Micb.  7  G.  3.  Burr.  1927*  newtftioB. 

8.  In  ejedlment,  after  a  fpecial  verdiQ,  the  plaintifF  moved  to 
difcontinue  on  payment  of  cofts,  or  that  the  defendant  might  have 
judgment,  as  in  cafe  of  a  nonfuit.  He  admitted  that  this  was 
never  done  upon  general  verdicts ;  but  cited  Price  v.  Parker^ 
Sa/i»  178.  to  (hew  that,  by  favour  of  the  court,  it  may  be  done 
«pon  a  fpecial  verdid  in  order  to  fet  right  any  h€t  that  has  been 
ttifapprchcndcd.    On  the  other  hand  it  was  bid,  that  the  fpecial 

verdi£t 
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iretdti£l  had  found  that  the  teftator  had  himfelf  deftxx)yed  a  will^ 
fubfequent  to  that  on  which  the  defendant's  title  depended;  and 
the  plaintiflF  wanted  to  prove  that  it  was  deftroyed  by  the  defend- 
ant herfelfy  quodfuit  conceffum.  This,  therefore,  is  an  attempt  to 
cofitradid  the  former  verdiA,  and  not  to  fet  it  right.  Of  which 
opinion  was  the  court,  and  difcbarged  the  rule.  R»e  fx  dent. 
Gray  r.  Graj^  Eoft.  12  G*  3.  Blachji.  81;. 

5Viner46i.  (A,  3)  Continuancc  J  in  what  Cafes  it  muft  be,  and 

how  many  Days  muft  be  given. 

I.  TUDGMENT  was  entered  11  fe*  12^  revived  Eafi.  13  G.  2., 
J  and  defendant  was  taken  in  execution  in  July  174I)  and 
was  then  difcharged  by  plaintiff's  confent  \  and  a  written  agrees 
ment  was  entered  into  by  the  parties,  that  the  judgment  (hould 
ftand  revived  for  twelve  months.  After  more  than  a  year  from 
the  laft  capias fatisfaciendum^  plaintiflF  caufed  defendant  to  be  again 
taken  in  execution  without  continuance  on  the  roll>  relying  on  the 
written  agreement.  The  court  held  the  agreement  to  oe  null  and 
void,  and  made  the  rule  abfolute  to  fet  afi'de  the  laft  capias fatif^ 
faciendum^  and  difcharge  the  defendant  out  of  cuftody.  Tbofnpfon 
V.  BrifioWf  Micb.  16  G.  2.  Barnes^  205. 

2.  After  iflue  joined,  and  before  the  day  of  nifi  priusy  one 
of  the  defendants  died.  PlaintiflF  fued  out  a  venire  facias  between 
him  and  the  furviving  defendant,  and  made  the  jurata  at  the  foot 
of  the  record  of  niji  prius  agreeable  thereto.  Verdid  for  plaintiflF. 
Objcflcd  at  the  trial,  that  the  death  of  the  deceafed  defendant 
ought  to  have  been  fuggefted  on  the  record  of  nifi  prius,  and 
thereupon  an  award  entered  of  a  venire  facias  between  plaintiff 
and  the  furviving  defendant.  Upon  argument  of  this  point,  the 
plaintiff  produced  the  roll  in  court ;  wherein  the  fuggeftion  and 
award  of  venire  facias  were  entered  as  above,  which  the  court 
held  to  be  fufficient.  No  continuances  are  n^ceffary  to  be  infencd 
in  the  record  of  nif  prius,  Denn  ex  dem*  Lavofon  v.  Farr  and 
nmthery  Mich.  30  G.  2.  Barnes^  469. 


\ 


^^'"♦^^  (B)  What  (hall  be  a  Difcontinuancc  [a\ 

(«)  Dilomtinoafice  in  •  cWU  fuit  It  either  of  proceft  or  of  pleiding •  DUhootinoancet  of  nifbon- 
tlnoaBoei  before  judgment  tre  the  a£ki  of  the  clerk ;  bot  tfter  jodgneot  ii  e&teie4  and  the  record  cloftd 
tod  nuidc  up,  difcoodouancei  ste  the  tAt  of  the  c«iirt«     i  Wilf.  301* 

The  ftac  p  H.  S.  c  30.  which  eiuiaty  that  afber  verdi^  jodgment  fltall  procetd,  notwithftaading 
^y  mifeoBtboance)  dircontinuancey  mifconTeying  of  proceft,  &c.  extendi  to  dHcmitioMnce  made 
after  verdift,  as  if  the  origioal  proceft  is  returnable  at  a  contmon  itturtt^  and  the  Ai./i.  in  error  ti 
teturnable  at  a  day  certain ;  this  dircontittuanceis  aided  by  the  ftatute*  Bern  v.  Bem«  Rep.  Temp.  Hardw. 
^1.     And  it  tttoadt  to  a  4»fcoatinttaoce  in  a  penal  aOion*    Doog.  115* 

I.  yT  wis  prayed  on  the  part  of  the  a^vaiit  in  repkvla  for 

^  leave  to  difcontinue,  he  being  as  an  aAor.    Bed  per  atr*^^ 

tt  if  the  plaintiff's  fuit,  and  how  can  one  man  difcontinud  aa^ 

other's  fuit  i    Lmg  v.  Bud^ridge^  Tfii^  4  Q*  z.  ftr.  tta. 

a-Wh» 
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1.  When  tbe  trial  is  deferredi  if  the  venire  facias  is  returned 
and  filed,  the  proper  entry  is,  that  the  jury  ponitur  in  refpeB. 
If  it  be  not  filed,  you  may  enter  a  mn  mi/it  breve ;  either  way  will 
prevent  a  difcontinuance.  Rex  v.  Hare  (sf  Man^  Hi/.  6  6.  i. 
Sir.  266. 

3.  Error  on  attachmenty&r  probibitiofiy  wherein  the  plaintiff  in 
his  declaration,  after  dating  the  fpecial  matter,  alleged,  that  the 
defendant  was  proceeding  againft  him  though  he  had  dated  all 
the  faid  matter  in  his  defence.  The  defendant,  as  to  the  con- 
tempt, pleads  not  guilty,  upon  which  iflue  is  joined ;  and  as  to 
the  other  matters,  pleads  and  trarerfes  certain  of  them,  upon 
which  ifiue  is  joined  and  found  for  the  defendant.  Amongft 
other  exceptions  taken  for  the  plaintiff,  one  was,  that  there  being 
no  verdidl  as  to  the  iflue  upon  the  contempt,  there  was  a  difcon* 
tinuance;  and  in  fupport  of  this  exception  it  was  inii[le<i,  that  if 
the  verdif^  does  not  go  to  all  the  material  points  put  in  iiTue  it 
will  be  error  (3  Lev.  39.  55-)  •  then  the  nature  of  this  contempt 
is  to  be  confidered.  In  prohibition  both  parties  are  a6iors,  the 
plaintiiFfor  damages  and  the  defendant  for  confultation ;  an<l  nobody 
can  fay  but  the  proceedings  after  a  prohibition  is  a  damage,  an 
injury  to  the  plaintiflT.  i  Cro.  559.  1  Jon.  447.  2  Roil.  Ab»  516* 
575*  And  therefore,  in  iVen.  348.  350.  362.  ^  Jon.  128.,  » 
judgment  was  rererfed  for  want  of  alleging  a  venue  where  the 
proceeding  was ;  and  Jones  cites  two  precedents,  Eajt.  3  Car.  2* 
and  Eqft.  22  Car.  2.  But/fr  Pratt ^  C.  J. — ^I'he  general  rule  is 
certainly  right,  that  it  will  be  error  if  the  verdl£b  does  not  go  to 
all  the  material  parts  of  the  ifTue;  and  therefore  the  queftion  is 
truly  ftatcd,  whether  this  be  material  or  not.  l4ow,  as  to  that, 
confider  what  is  the  defign  of  the  party's  declaring  in  prohibit 
tion  ;  it  is  only  to  fee  whether  the  court  below  ought  to  proceed 
farther,  and  not  whether  they  have  proceeded  ;  for  that  is  a  mat«> 
ter  alleged  for  form's  fake,  that  there  may  be  a  demand  of  damaged 
to  give  it  the  requifites  of  a  fuit  in  law:  but  in  iz(k  it  is  a  fidion, 
for  they  never  proceed  after  the  firft  motion,  and  the  courfe  of 
proceeding  muft  be  taken  notice  of.  Befides,  if  the  exception 
were  to  prevail,  it  would  avoid  almoft  every  judgment  in  prohi- 
bition.    Stratford  v.  Neale^  Mich.  8  G.  i.  Sir.  482. 

4«  A  writ  of  dower  unde  nihil  habet  was  brought  in  the  duchy  • 
court  of  Lamajler^  and  judgment  for  the  demandant.  A  writ  of 
fnfin  was  awarded  accordingly,  and  a  writ  of  inquiry,  and  on  the 
return  of  it  damages  were  given  to  the  widow,  to  the  full  value  of 
the  dower,  from  the  death  of  her  hulband  to  the  return  of  the 
writ  of  inquiry.  Upon  error  brought,  amongft  other  exceptionsi 
one  was  a  difcontinuance,  no  day  having  been  given  to  the 
tenants  to  appear  on  the  return  of  the  writ  of  inquiry..  On  the 
other  fide,  to  prove  there  was  no  difcontinuance,  was  cited  Raflk 
138.  b.  pi.  16.  Cokis  Ent.  181.  BronurCs  Ent.  222.  Robinfons 
Snt.  293.  251.  254.  Befides,  it  was  faid  to  be  aided  by  thc^at. 
4  Ann.  c.  1 6.  which,  amongft  Other  things,  aids  judgments 
Whereon  writs  of  inquiry  are  awarded.  And  the  court  over»ruled 

the 
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die  exception.     Dobfon  y.  Dob/on  and  others^  Eaft.  7  G.  2.  Rep» 
Temp,  Hdrdw.  19. 

5.  The  defendant  pleaded  mifnwur  in  abatement.  The  plainttfi^ 
replied,  traverfed  the  plea,  and  concluded  to  the  country.  The 
defendant  demurred  to  the  replication ;  to  which  the  plaintiff 
joined,  praying  judgment  of  the  a£kion,  and  his  damages  inftead 
of  a  refpondeaf^  oufter^  which,  being  a  joinder  in  demurrer  in  bar 
to  a  plea  and^'demurrer  in  abatement,  is  certainly  wrong,  and  the 
court  gave  a  rule  that  the  fuic  fliould  be  difcontinued }  for  the 
party  muft  not  only  lay  his  cafe  well  before  the  court,  but  mult 
'  likewife  conclude  well.  In  this  cafe  the  court  could  not  give 
judgment  for  either  party.  Turntr  v.  Cordtvellf  Mich.  8  G;  2» 
X      Cunningh.  129. 

6>  After  joinder  in  demurrer,  plaintifF  obtained  a  rule  for  the 
avowant  to  (hew  caufe  why  he  fhould  not  difcontinue  upon  pay- 
ment of  cods.  It  was  objedied  for  the  avowant,  that  a  difcoutin us- 
ance in  replevin  is  very  different  from  a  non  pros^  and  that  after  a 
difcontinuance,  a  writ  of  retorn*  habend*  could  not  be  awarded. 
The  court  did  not  enter  into  the  conftruAion  of  that  matter^ 
becaufe  the  parties  entered  into  a  rule  by  confent  to  ftay  proceed- 
ings on  payment  of  the  rent  in  arrear  with  cofts.  WignaU  v« 
JPoucbf  Mich.  17  G.  2.  Barnes f  171. 

7.  To  an  a&ion  of  ajfumpftt  wherein  the  declaration  contained 
feveral  counts,  one  of  which  was  upon  a  bill  of  exchange,  the 
defendant  pleaded,  that  he  did  not  owe  to  the  plaintiff  the  fum  of 
money  demanded  by  virtue  of  the  faid  bill  of  exchange,  or  any. 
part  thereof, .  in  manner  and  form,  ^c*\  but  no  notice  was  taken 
of  the  other  counts.  On  this  plea,  the  plaintiff  having  joined 
iffue,  obtained  a  verdi£l ;  and  then  it  was  moved  by  the  defendant 
in  arreft  of  judgment,  on  the  ground,  that  the  plea  of  nil  debet  to 
the  firft  count  was  bad,  and  that  as  there  was  no  plea  to  the  other 
counts,  there  was  a  difcontinuance  of  the  whole  a£lion,  by  which 
the  plaintiff  was  out  of  court.  But  the  court  held  that  the  defed 
was  cured  by  the  verdiA;  for  the  defendant  fliould  not  take 
advantage  of  his  own  mifpleading  to  defeat  the  plaintiff's  fuit 
when  the  jury  had  found  that  he  owed  the  debt  due  on  the 
bill  of  exchange.  Harvey  v.  Richards^  Trin,  31  G.  3.  i  if • 
Blackft.  644. 

5Vin€r469.  (B,  t)  What  E  Difcontinuancc,  and  what  a  Mifcon- 

tinuance* 

(tf)  It  was  a  DILL  in  C.  B»  againft  an  attorney  where  the  proceedings  are 
STiwHt  ®"  *  ^*y  certain.    And  after  judgment  by  default  the  writ  of 

was  there  inquiry  was  returnable  at  a  general  return,  and  this  was  objected 
raid  that  on  error.  E  contra^  it  was  infilled  to  be  only  a  mifcontinuance, 
*w^*  yet  ^°^  cured  by  32  if.  8.  c.  30.  and  4  Ann.  c.i6,\  and  it  was  fo 
in  theft  ci?U  determined.  Rex  v.  Epifcopum^  Miden,  Str.  62.  {a)  And  on  the 
fiutsthefka-  authority  of  that  cafe  the  judgment  was  iiffirmed.  Launder  r» 
H^»^r  Crifps,  Oil.  6  G.  2.  Str.  947. 

ttthecrowfl*  1 5 
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(D)  Difcontinuance  of  Procefs.     In  what  Cafes  it 
caanot  be  without  the  Aflent  of  the  Court  [De-  5V'n«^47>. 
fendant].  — — • 

t.  'T^HE  plaintiff  may,  if  he  fees  occaCon,  difcontlnue  either 
-^^    before  or  after  declaration  delivered,  by  motion  at  the 
fide  bar,  on  payment  of  cofts.    Rule^  Mich*  lo  G.  2.  (/i.  b), 

2.  The  plaintiff  had  miftaken  commorancy  in  his  declaration  ; 
defendant  had  pleaded  in  abatement,  and  annexed  affidavit  of  the 
truth  of  his  plea.  Plaintiff  brought  a  new;  a£tion,  and  defendant 
pleaded  the  former  a&ion  depending,  upon  which,  the  plaintiff, 
without  leave  of  the  court,  entered  a  nil  capiat  per  breve.  This, 
Upon  inquiry  being  found  to  be  the  conftant  pra61ice,  the  court 
allowed  it.  But  then  another  queftion  was  made,  whether  the 
plaintiff  could  have  made  fuch  an  entry  in  cafe  the  firft  plea  had 
not  been  in  abatement  ?  and  the  court  held  the  pradice  to 
be  confined  to  abatement.  0/borne  v.  Haddock^  Eafl.  1 1  G.  2* 
Barnes^  257. 

3.  A  fcire  facias  was  fued  out  by  plaintiff  to  revive  a  judgment  S.  C.  wA 
recovered  by  his  inteftate.     Defendant  craved  oy^  of  the  letter's  |*  **•  ^"^* 
of  adminidration,  which  being  defe£live,  the  plaintiff  dropped  j^s.* 

the  proceedings  on  fcire  facias  j  and  having  procured  fufficient  let* 
ters  of  adminidration,  brought  an  a£lion  of  debt  on  the  judgment 
in  the  court  of  K.  B.  Defendant  pleaded  the  writ  of  feire  facias 
pending  in  C.  B.  in  abatement^  and  the  plaintiff  replied  a  difcon- 
tinuance (entered  without  leave  of  the  court).  Defendant  moved 
to  fet  afide  the  difcontinuance,  and  the  queftion  was,  whether  or 
not  plaintiff  could  difcontinue  without  leave  of  the  court  ?  The 
praAice  was  varioufly  reported,  and  it  not  appearing  whether  the 
roll  whereupon  the  difcontinuance  was  entered  was  brought  in 
before  or  after  the  plea  in  the  K,  jB.,  the  rule  to  (hew  caufe  why 
the  difcontinuance  ihould  not  be  fet  aflde  was  difcharged  ;  plain- 
tiff confenting  to  pay  cofts  of  the  plea  in  abatement,  and  that  de- 
fendant (hould  be  at  liberty  to  plead  de  novo.  Hook^  AdminiftraUr^ 
T.  Haytoard,  Eqfi.  13  G.  2.  Barnes,  170.  - 

4.  Where  a  rule  to  difcontinue  is  obtained  by  unfair  praAice^ 
the  court  will  difcharge  it.  As  where  after  bail  had  juftified,  the 
plaintiff  not  liking  them,  he  and  his  attorney  obtained  a  fide^bar 
rule  for  leave  to  difcontinue  upon  payment  of  cofts,  not  difclofing 
the  citcumftance  of  the  bail  having  juftified,  and  then  brought  a 
new  a£iion  for  the  fame  debt,  laying  the  venue  in  a  different 
county.  The  fcheme  was  to  detain  the  defendant  in  cuftody  of 
the  marflial  till  the  next  term,  as  he  could  not  juflify  bail  in  the 
new  adion  till  that  time.  The  court  held  this  to  be  a  trick  and 
unwarrantable  coadu£t  in  the  attorney,  and  difcharged  the  fide« 
bar  rule.    Belchier  v.  Ganfell,  Mich.  10  G.  3.  Burr.  2502. 
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(E.  4)  In  pleadings  by  anfwering  to  Part  only. 

t.  /^  ASE  upoq  fcvcral  promifes,  and  inter  aL  upon  a  note  for  65/. 

V^  The  defendant,  as  to  ^Is  count,  pleads  that  he  gave  a 
bond  in  fatisfa^ion  of  the  faid  60/. ;  and  the  plaintiff  received  it 
a£  fuch,  and  upon  iflfue  tendered  the  defendant  demurs.  Upon 
{landing  in  the  paper  nobody  appeared  for  the  defendant.  And 
at  another  day  it  was  argued  for  the  defendant,  that  there  was  a 
difcotitinuance  as  to.  the  note  for  65/.,  where  the  defendant  in  his 
plea  had  dropped  5/.,  and  pleads  only  a  fatisfa£lion  for  60 /•  To 
this  it  was  anfwered  and  refoived  by  the  court,  that  there  was  no 
difcontitiUance,  it  being  pleaded  quoad  the  whole  promife,  and 
though  it  be  in  \z^  only  an  anfwer  to  part,  and  by  that  means  a 
naughty  plea,  yet  it  will  not  make  a  difcontinuance ; •  fo,  vice^verfa^ 
if  it  be  pleaded  as  to  part,  it  will  be  a  difcontinuance,  though  ia 
law  it  will  be  an  anfwer  to  the  whole.  Woodward  v.  Robinfojif 
Eajl.  6  G.  I.  Sir.  302. 

2.  Cafe  upon  feveral  promifes,  and  inter  aL  upon  an  indebitatus 
^ffum^tt  for  36  /.  9  /•  5^.,  and  a  quantum  meruit  for  work  and 
hiaterials^,  wherein  plaintiff  avers  he  deferved  36/.  9/.  5^.  for 
the  work,  and  the  like  fum  for  the  materials.  The  defendant, 
as  to  the  faid  feveral  fums  of  36/.  9X«  5^.  and  36/.  9/.  5^^., 
pleads,  that  he  gave  a  note  for  fo  much  in  fatisfaftion,  and  upon 
liTue  tendered  the  defendant  demurs.  Upon  {landing  in  the  paper 
nobody  appeared  for  the  defendant,  but  it  was  obferved  by  the 
court  that  there  was  a  difcontinuance.  And  at  another  day  it  was 
argued  for  the  defendant,  that  there  was  a  difcontinuance,  for 
the  plea  covers  no  more  than  two  feveral  fums  of  36/.  9  x.  ;  J., 
whereas  there  are  three  fuch  fums  in. the  declaration.  And  the 
court  all  held  it  a  difcontinuance.  But  then  Eyre^  J.  obferved, 
that  it  being  a  record  of  the  then  term,  the  plaintiff  might  yet 
take  judgment  by  nihil  dicit  for  fo  much  as  is  uncovered  by  the 
plea,  and  cited  two  inftances  where  it  was  fo  done,  f^incent  v. 
Fre/lon,  Mich.  1 1  ^.3.  Rot.  183.,  and  Marcos  v.  jfohnjon,  Mich. 
3  Ann.  Salt.  1 80. ;  whereupon  the  cafe  was  adjourned  to  give 
the  plaintiff  an  opportunity  to  fet  it  right,  which  he  did.  '  JFood* 

ward  v.  RoUnfon^  Eaft.  6  G,  i.  Str.  302. 

0 

sy«^^^^  (E.  5)  Entry  of  them,  iii  what  Cafes ;  and  ho)* 

and  when. 


ride 
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i/etWilf*  I.  lN  Trinity  term  the  plaintiff  delivered  a  declaration  upon  t 
•  '-  (lock  -jobbing  contrail,  with  an  imparlance  to  Michaelmas^ 

and  then  upon  a  demurrer  to  the  replication  the  book  is  made  up» 
and  after  the  ift  November  it  was  made  a  concilium^  and  the  plains 
tiff  had  judgment  nifi  before  the  end  of  the  term,  and  the  day 
Icfore  the  end  of  the  term  that  rule  is  difcharged^  and  an  ulterius 
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fdficilium  tq  Hilary  term,  at  the  firft  return  of  which  the  defend** 
ant  comes  in  and  pleads  as  puis  darrein  continuance^  that  the 
Contradt  is  not  regiftcred  according  to  the  a£t  of  parliament ; 
whereupon  the  plaintiff  makes  a  fpecial  entry  of  the  continuances 
from  the  firft  day  of  Michaelmas  term  to  that  day  when  it  ft;o6d 
in  the  paper,  and  fo  on  to  the  laft  day  of  Michaelmas  term, 
and  then  again  to  the  firft  day  of  Hilary  term.  Afterwards  it  was 
moved  to  fet  aGde  the  plea,  becaufe  not  pleaded  after  the  laft 
continuance,  the  time  for  regiftering  expiring  the  ift  November^ 
after  which  there  were  two  continuances  upon  the  roll  before  the 
plea,  whereas  all  pleas  puis  darrein  continuance  fhould  be  pleaded 
before  the  next  continuance  after  the  fa£l  happens  {a) ;  and  as  to  {a)Vid$f^^ 
the  fpecial  entry  here  made,  it  was  faid,  that  indeed  the  common  ^'^  C^i» 
pradice  is  only  to  enter  continuances  from  term  to  term,  becaufe  ^*  * 
that  being  fufficient  to  prevent  a  difcontinuance  the  attorniea 
never  enter  any  more,  but  vetj  in  fad,  the  party  has  a  right  to 
enter  all  the  continuances,  tne  proceedings  in  K.  B.  being  di  die 
in  diem.  But  the  court  did  not  determine  the  matter.  Pratt^ 
C.  J.  and  Forte/cue^  J.  inclined  to  think,  that  as  the  hGt  would 
warrant  it,  every  aft  of  the  court  might  be  entered,  and  then  the 
plea  mnft  be  fet  afide  as  not  coming  in  time.  But  Eyre^  J. 
\abfente  Powys^  J.)  thought  this  uncommon  entry,  which 'was  to 
deprive  the  defendant  of  the  benefit  which  in  the  common  courfe 
of  praftice  he  would  be  entitled  to,  ought  not  to  be  allowed* 
Martin  v.  JTyvillj  Hil.  8  G.  u  Str.  49a. 

2.  The  plaintiflF  moved  to  difcontinue  upon  payment  of  cofts 
after  judgment  given  upon  demurrer  for  the  plaintifF,  (but  not 
entered  upon  record,)  and  a  writ  of  error  brought,  and  bail 
put  in  thereupon.  The  court  refufed  to  make  a  rule  to  difcon- 
tinue without  payment  of  cofts  on  the  writ  of  error.  Pym  v. 
Warren^  Mich.  6  G,  2,  Barnes^  169. 

3.  Per  cur. ^  plaintifF,  though  an  ad  miniftratcr,  cannot  difcon-  S.C.«id 
tinue  without  payment  of  cofts.     Hale^  ^dmini/lrator^  v.  Norton^  ^ ^'n^^ 
Mich.  6G.  2.  Barnes^  16^.     <  15?^    *    * 

4.  The  adion  was  commenced  by  bill  in  Eqfler  term;  in 
Trinity  the  defendant  pleaded,  and  the  iiTue  was  delivered^ 
whereby  all  the  proceedings  appeared  to  have  been  of  Trinity 
term,  without  any  continuance  from  Eafier  to  Trinity^  or  any 
alias  prout  patet.  The  court  thought  this  a  mere  matter  of  form, 
and  that  the  continuance,  or  alias  prout  patet^  are  not  neceflary  in 
the  ifliie  paper ;  they  may  be  entered  at  any  time  upon  the  roll* 
iVUhts^  Efq.  V.  Wood,  Efq.  Mich.  4  G.  3.  2  Wilf.  203. 

(F,  a)  In  what  Court  a  Difcontmuance  may  be ;  and  jv?«w48^ 
Pleading  thereof  in  other  Court. 

A  Court  of  error  will  ex  dehito  juftitiit  grant  a  certiorari  to  the 
court  below  to  be  informed  whether  there  were  any  con* 
tintiaaCCS.    RtK  r.  Pon/onbyf  Trin.  24  V  2$  G.  2.  1  Wilf*  303*^ 
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sVinef4t^3.  ^  1  ^  PleadiDgs  after  the  laft  Continuance ;  what  may 

be  pleaded  after  the  lad  Continuance. 

I.  |F  the  plaintiff  be  outlawed  in  a  civil  fuit»  or  excommunicated 
^  fince  the  laft  continuance,  it  may  be  pleaded  in  bar;  fo  if 
feme  plaintiff  have  taken  baron :  fo  in  debt  bjr  one  as  admini' 
ftrator,  the  defendant  may  plead  that  the  plaintiff's  letters  of 
adminiftration  are  revoked  puis  darrein  continuance*  BulL  Ni. 
Pri.  309. 

2.  If  after  the  laft  continuance  the  plaintiff  give  the  defendant 
t  releafe,  he  may  plead  it  in  bar.     JJ.  Hid. 

sv?ner407>  (K)  Plcas  aftcr  the  laft  Continuance.     Proceedings 
'       and  Pleadings,  how  to  be  in  fuch  Cafes  in  general. 

1. 1T  is  the  conftant  praAice  of  the  affizes  to  put  the  party  to 
*  verify  a  plea  puis  darrein  continuance  before  it  is  allowed ; 
and  if  the  party  does  not  give  fome  evidence  of  the  truth  of  it, 
the  judge  will  xc]c(i  it  and  go  on  with  the  caufe.  If  fuch  a  ple^ 
be  falfe  in  fa£b  ii  wiH  be  fct  afide.  Martin  v.  Wjvill^  HiL  8  G.  i , 
Str.  492. 

2.  A  plea  puis  darrein  continuance  cannot  be  pleaded  after  a 
demurrer)  per  Eyre^],  who  cited  Mod.  S*]!.  Sed  vide  Hob.  iu 
contra.  Fide  Str.  493. 

3.  The  laft  continuance  where  fuch  plea  is  pleaded  at  the  af- 
fizes is  the  day  of  the  return  of  the  venire  facias^  from  whence  the 
plea  is  continued  by  the  award  of  the  diftringas  or  habeas  corpus 
till  the  next  termj  nifi  prius,  &c.     BuU,  Ni.  Pri.  310. 

4*  A  releafe  on  the  21ft  January  (hall  not  ftop  the  taking  an 

inqueft  on  the  23d  by  a  plea  puis  darrein  continuance  s  for  the 

continuance  on  which  the  inqueft  is  by  relation  taken  is  on  the 

eflbin-day,  January  the   2oth.       Vide  Blqckft.  497.   cites  Litt, 

Rep.iSs. 

YelT.  iSo.        5.  When  a  pica  puis  darrein  continuance  is  put  in  at  the  aflize8» 

Oo.  Jac      ^]^g  plaintiff  is  not  to  reply  to  it  there ;  for  the  judge  has  no 

Freem.2^ft.  powcr  to  acccpt  of  a  replication  nor  to  try  it,  but  ought  to  return 

a  Mod.  307.  the  plea  as  parcel  of  the  record  of  ni/l  prius ;  and  if  the  plaintiff 

Buii.Ni.PrL  demur,  it  cannot  be  argued  there.     Where  a  plea  is  certified  on 

the  back  of  the  po/fea  and  the  plaintiff  demurs,  if  the  defendant, 

on  th^  expiration  of  a  rule  given  for  him  to  joiir  in  demurrer,  re* 

fufes  to  do  fo,  the  plaintiff  may  (ign  judgment.  Tidd's  Pra^.  568. 

^C.  and  6.  Debt  on  bond  againft  the  defendant  as  executor  of  the  laft 

I  ^-  will  and  teftament  of  one  Jf^.  the  obligor,/ to  which  the  defend- 

In'th'scafe    ^"'  pleads  that  he  recovered  a  judgment  againft  the  faid  fV. 

bf  Vaughao  in  his  lifetime,  and  that  he  is  executor  of  the  laft  will  and  tefta* 

iri^'TT    ^^^^  °^  ^^^  ^^^^  ^'^  *"^  ^^^^  ^^^  defendajit  (hews a  retainer  in 
bdiocd  CO    ^9  bands  to  fatlsfy  the  faid  judgment,  and  that  be  hath  not  afleti 

ulhra  ; 
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W/rj;  the  plaintiff  replies,  that  the  defendant  is  executor  of  his  think,  that 
own  wrong,  and  not  a  lawful  executor;  and  the  defendant  re-  "^'t^^^of 
joins,  that,  after  the  laft  continuance,  (there  being  an  imparlance  pleading  was 
from  Hilary  to  Enjler  term,)  letters  of  adminiftration  have  been  ortttmazx. 
granted  to  him  of  the  goods,  fafr.  of  W.  and  he  demands  judg-  fi^Jft^eian^ 
ment  if  the  plaintiff  ought  further  to  proceed  againft  him.     De-  rejoinder 
xnurrer  inde.     And  upon  argument  the  court  admitted,  that  a  coniiitute 
matter  which  was  in  effe  at  the  time  of  the  firft  plea  cannot  be  f^"n7e"*and 
.taken  advantage  of  by  way  of  plea/w>  darrein  continuance.     And  confcqucntiy 
fo,  perhaps,  (Lee^  C.J.  faid,)   is  the  cafe  when  the  nonexiftence  thcpijimiff 
thereof  is  owing  to  the  laches  of  the  party.     And    they   alfo  ^a  thereof 
feemed  to  admit  that  where  a  plea  puis  darrein  continuance  con-  inwrus. 
tains  the  words  relicla  verif.^  or  is  inconfiftent  with  the  firft  And.  jji. 
plea,  it  is  a  waiver  thereof  according  to  the  cafe  of  Barber  v. 

Palmer,  I  Lord  Raym.  62i-  izMod.  ^29*  ^"'  the  whole  court 
agreed  that  in  this  cafe  the  rejoinder  is  good,  both  pleas  l^eing 
confiftent,  and  it  not  appearing  to  be  owing  to  any  fault  in  the 
defendant  that  the  adminiftration  was  not  granted  to  him  at  the 
time  of  the  firft  plea;  for  it  muftnow  be  taken  that  the  defend-  . 
ant  was  charged  in  the  declaration  as  executor  de/on  tort^  and  the 
firft  plea  muft  be  underflood  in  the  fame  fenfe  \  fo  that  the  plea 
is  not  departed  from,  but  fortified  by  the  rejoinder,  as  it  is  there- 
by (hewn  upon  what  grounds  the  defendant  adminiftered  the 
goods  of  the  inteftate.  As  to  the  time  of  granting  the  admi- 
niftration, it  cannot  be  confidered  or  intended  to  be  owing  to  any 
laches  in  the  defendant,  becaufe  the  granting  of  adminiflration 
is  the  a£l  not  of  the  party  but  of  a  court,  which  is  not  in  the 
defendant's  power.  The  plaintiff  might  have  xt^Vi^dperfraudrm 
or  affets  ultra ;  but  this  he  waives,  and  places  the  ftrength  of  his 
cafe  on  the  want  of  right  in  the  defendant  to  retain ;  fo  that  he 
obliged  the  defendant  to  plead  in  the  manner  he  did.  Vaughan 
V.  Browne^  Hil.  i  a  G.  2.  And,  328. 

7.  In  an  a£iion  of  debt  on  bond,  the  declaration  was  delivered 
of  Trinity  term,  with  an  imparlance  till  Michaelmas;  in  that  term 
defendants  procured  a  judge's  order  for  time  to  plead  till  the  15th 
December,  and  then  pltadedy&/wV  ad  diem  by  one  defendant;  in 
Hi/ary  term  plaintiff  replied  nohpayraent,  and  defendants  rejoined 
the  fame  term,  and  entered  a  waiver  of  their  plea,  and  fet  out 
letters  teftimonial,  dated  26th  November,  whereby  it  appeared 
that  the  plaintiff  was  excommunicated  the  23d  November,  and  fo 
plead  the  excommunication  puis  darrein  contimmnce ;  in  Eajler 
term  plaintiff -demurs,  and  defendants  join  in  demurrer.  For  the 
defendants  it  was  alleged,  that  the  plaintiff  in  making  up  the 
demurrer-book  had  continued  the  imparlance  from  Trinity  term 
to  the  laft  return  of  Michaelmas  term,  which  is  the  25th  of  No^ 
vember,  though  the  plea  was  delivered  generally  of  that  term, 
and  the  imparlance  ought  to  be  carried  no  further  than  Tres 
JUicb.  which  is  the  conftant  pra£lice ;  and  by  the  plaintiff's  con- 
tinuing it  beyond  23d  November,  an  abfurdity  was  created,  and 
the  defendants  would  thereby  lofc  the  benefit  of  their  defence,  for 
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that  the  excommunication  would  then  appear  to  be  before  ^n4 
not  after  the  laft  continuance.  But  for  the  plaintiff  it  was  in- 
iifted  that  it  is  his  right  to  enter  continuances  by  imparlance  from 
the  declaration  to  judgment  or  iflue ;  that  time  to  plead  and  aa 
imparlance  are  the  fame  thing;  and  that,  as  defendants  in  truth 
had  time  to  plead  till  the  15  th  December,  the  imparlance  ought  to 
continue  according  to  thct  fa£k.  And  of  that  opinion  was  the 
court)  and  ordered  the  imparlance  to  be  continued  till  Trej  Micb^ 
agreeable  to  the  common  pra^lice,  and  from  thence  till  quinden 
Martini  agreeable  to  the  hSt.  Dov^ding^  Adminiftrator^  v.  Baker 
and  others^  Trin,  13  (f  14  G.  2.  Barnes,  345. 
8.P.dcttr-  8,  Iflue  was  joined  and  the  venire /acias  ^wzrdcd  returnable 
"^  quinden  Hilarii  (27th  January) ;  after  this  the  defendant,  on  th? 

Baftaff;ilil.  3^^^  January  pleaded  generally,  that  puis  darrein  continuance, 
30  G.  3.       viz.  on  fuch  a  day,  he  became  a  bankrupt,  and  that  the  caufe  of 
^FmnRep.  a£lioD  did  accrue  before  fuch  time,  as  he  became  a  bankrupt  et 
'  hw  par.  eft  verif, ;   and  he  verified  the  plea  by  affidavit.     Ap- 

plication was  made  to  the  court  by  the  plaintiff  to  fet  afide 
this  plea,  as  being  frivolous  and  dilatory,  alleging  that  by  law  !( 
was  wholly  in  the  difcretion  of  the  court  whether  they  woul4 
teceive  the  plea  or  not.  The  court  were  clearly  of  opinion,  that 
they  had  it  not  in  their  power  to  reje£t  *the  plea  \  and  Pratt^  C.  J. 
faid,  that  fuch  difcretion  Was  contrary  to  the  genius  of  the  com- 
mon law  of  England,  nulli  negabimus^  &c.  and  there  is  no  differr 
ence  between  a  plea  puis  darrein  continuance  and  any  other  de- 
fence but  this,  that  the  i^(k  which  warrants  it  firft  exifted  or  hap- 
pened fince  the  laft  and  before  the  next  continuance ;  it  is  a  de*? 
fence  which  the  party  could  not  poflibly  make  when  he  firi^ 
pleaded,  and  which  he  is  bound  to  make  aft^r  the  laft  continu- 
ance and  before  the  next.  It  muft  be  verified  by  affidavit ;  for 
if  it  was  not  to  be  fo,  great  delays  would  enfue  by  pleas  of  thif 
kind.     Paris  v.  Salk^eld,  Hil.  2  G.  3.  2  mif.  1 37. 

9.  The  defendant  pleaded  puis  darrein  continuance,  that  on 
fuch  a  day  he  became  a  bankrupt,  and  that  the  caufe  of  a£lioq 
accrued  before  fuch  time  as  he  became  a  bankrupt,  and  conn 
eluded  with  an  averment  in  bar;  the  plaintiff  demurred,  and  it 
was  obje£led  that  the  plea  was  bad,  becaufe  it  was  not  alleged  by 
the  defendant  that  he  conformed  himfelf  to  the  ftatutes  of  bank- 
rupt, nor  obtained  bis  certificate.  And  the  court  {Clive  and 
Noel,  Jufticl;s,  abfenttbus)  were  clearly  of  opinion,  that  the  plea 
was  bad  on  that  ground,  and  the  plaintiff  had  judgment*  Pari^ 
v.Salkeld,2fri//.i3g. 

'  10.  After  verdi£[  for  the  plaintiff  in  an  aflion  of  ajfum^t,  tried 
at  the  fittings  after  Trinity  term,  a  rule  was  obtained  in  the  Mi- 
eiaelmas..  term  following  for  a  new  trial,  which  on  the  17th  JVi- 
vember,  after  argument,  was  difcharged.  On  the  19th  November 
the  defendant  pleaded  the  bankruptcy  of  the  plaintiff  between  the 
trial  and  the  day  in  bank  as  a  plea  puis  darrein  continuances  but 
though  it  was  filed  on  that  day,  it  was  intitled  generally  of  Mi" 
fkaelmas  term.    Afterwards,  m  the  fame  teroij  a  rule  w^a  ob- 
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tained  to  fliew  caufe  either  why  the  plea  fliould  not  be  intitled  as 
of  the  day  on  which  it  was  filedj  or  why  it  fliould  not  be  fet  aGde 
on  the  ground,  flrft,  that  the  court  will  order  any  pleadings  to  be 
intitled  agreeably  to  the  fa£l,  in  order  that  juftice  may  be  done  i* 
and  here,  if  the  real  day  on  which  the  plea  was  filed  were  to  be 
Ihewn  on  the  record,  the  plaintiff  would  have  an  opportunity  of 
demurring ;  for  then  it  would  appear  mod  unqueftionably  that  tha 
defendant  had  no  day  in  court  when  his  plea  was  filed,  and  con* 
fequently  that  the  court  ought  not  to  receive  it :  fecondly,  that 
after  verdid  the  defendant  cannot  plead  any  matter  arifing  bfe-* 
tween  that  time  and  the  day  in  bank.  But  the  court,  after  argu- 
ment, faid,  as  there  was  a  rule  depending  at  the  beginning  of  thf 
term  to  fliew  caufe  why  there  fliould  not  be  a  new  trial,  it  would 
have  been  idle  to  have- filed  the  plea  pending  that  rule,  becaufe  in 
one  event  it  might  have  become  unneceflary  to  have  pleaded  fuch 
a  plea  at  all.  Therefore  they  would  fuffer  the  general  rule  to  ope* 
rate  in  this  inftance,  namely,  that  the  plea  being  intitled  'generally  o£ 
the  term,  might  have  relation  back  to  the  firft  day  of  it ;  becaufe 
in  this  cafe  the  fidiion  of  law  went  in  furtherance  of  juftice. 
And  as  to  the  fecond  objection,  they  difchargcd  the  rule  on  the 
authority  of  Paris  v.  SaikeU,  it  not  being  difcretioQary  in  the  court 
to   receive   it.      Love/i  y.  Safiaf^  Hil.  30  G.  3.    3  Term  Rif% 

B.  R.  554. 

(L)  Pleas  after  the  laft  Continuance.     Where  the  svfaersoi. 
Matter  pleaded  mufl:  be  exprefsly  mentioned  to  ruimai^ 
have  been  done  or  happened  after  the  laft  Con-»  '•^'^l* 
tinuance, 

|.  T  TPQN  a  rule  to  fliew  caufe  why  a  plea  of  puts  darrein  c^n 
^  tinuance  fliould  not  be  fet  afide  for  irregularity,  it  ap« 
peared  that  the  plaintiff,  who  fued  as  a  feme  fole,  was  married, 
and  (hat  this  was  pleaded  in  the  plea  j  h}\x  it  likewife  appeared 
that  the  plaintiff  was  married  before  the  laft  continuance-day. 
Et  per  cur,'^ As  the  plaintiff  was  married  before  the  laft  continu- 
ance day,  the  defendant  cannot  plead  this  in  a  plea  of  puis  darrein 
continuance.     Wiifon  v.  WymonfM^  HiL  29  G.  2.  Sayer^  2^%* 

2.  It  is  not  good  pleading  to  fay,  quod  pojl  ultimam  continue* 
tionem  fuch  a  thing  happened,  but  he  muft  allege  precifelv  the 
very  day,  time,  and  place ;  for  the  venue  mvJi  be  laid  iri  this  a^ 
in  all  other  pleas.    BulL  Ni.  Pri.  309. 

For  more  of  Continuance  and  Difcontinuance  in  general,  fee 
Adjournment^  Amendment^  Appeal  (N),  Default^  StcrGTi  £JKtt^ 
frote8ion,  and  other  proper  titles* 


S4 


[      ^62      ] 


[  D 1  Contract  and  %sttttntnt, 


sYiner  504.  (A)  What  is ;  and  the  EfFefl  thereof. 

t;  A  Having  propofcd  to  fell  goods  to  JB.,  gavfe  him,  at  his  re-y 
^*  quefti  certain  time  to  dctennine  whether  h«  would  buy 
them  or  not ;  *J9.  within  the  time  determined  to  buy  them,  and 
gave  notice  thereof  to  A.  Yet  ^.  was  not  liable  in  an  a£lion  for 
not  delivering  them ;  for  J}.,  not  being  bound  by  the  original  con-? 
traA,  there  was  no  confideration  to  bind  A.  Cooke  v.  Ox/ej^ 
3  Term  Rep.  B.  R.  653. 

a.  The  plaintiff  brought  a  quantum  meruit  pro  qpera  f^  labore 
in  tranfa6ling\^.  ^/s  ftock  affairs.  It  appeared  he  was  no  broker, 
but  a  friend ;  and  it  looked  ftrongly  as  if  he  did  not  expe A  to  be 
paid,  but  to  be  remembered  for  it  in  his  will.  The  Chief  Juftice 
{Raymond)  direfied  the  jury,  that,  if  that  was  the  cafe,  they  could 
not  find  for  the  plaintiff,  though  nothing  was  given  him  by  tho 
will ;  for  a  man  who  expe£is  to  be  made  amends  by  a  legacy 
cannot  afterwards  refort  to  his  adion.  OJborn  v.  Gufs  Hofpital^ 
3  Str.  728. 

3.  Where  goods  were  ordered  for  a  (hip  by  the  owner  before  the 
appointment  of  a  captain,  though  fome  were  not  delivered  till 
i^fterwards,  yet,  as  no  perfonal  credit  was  given  to  the  captain, 
he  is  not  anfwerable  for  any  of  them.  Farmer  v.  Davies^  i  Tera^ 
Rep.  B.  £.  to8.  S.  P.  Garnbqm  v.  Bennet,  %  Str.  816. 

[81        (B)  Good  or  not,  In  re{pt&,  of  the  Contradon 

I.  A  Greement  good,  if  Cgqcd  by  the  party  to  be  chargcdt 
^^  though  not  by  the  other  party.   Cotton  v,  Le/,  cit^  2  Brcu 
Ca.  Cb,  564. 

2.  ^.,  from  B,*s  having  been  guilty  of  a  breach  of  a  former 
contraA,  exprefsly  refufed  to  treat  with  him;  a  third  perfon 
treated  with  ^.  in  truft  for  B.  Lord  Batbruk  difmiffed  B*%  bill 
for  fpecific  performance.  Eyre  v.  Popham^  i  Bro.  Ca.  Cb.  95.  n. 

See  Dia.  of  Lord  Hardwicke  (H),  fed.  I.  infra.  \  and  Cox  v. 
.  Peale^  ib.    See   alfo  Suppl.   tit.  Baron  and  Femty  Infants^ 
Lunatics^  and  other  proper  (itlcs* 
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(C)  Good  or  not,  in  refped  of  the  Contrad  and  the    [  D  ;i 

Manner  of  it.  $yincrs<,6. 

I.  A  Married  woman  gives  a  promiiTory  note  as  a  feme  fole,  atfd 
^^  after  her  huiband's  deaths  in  confideratioA^  of  forbear- 
ance»  promifes  to  pay  it.  The  Chief  Juftice  {Pratt)  held,  that 
as  the  note  was  abfolutely  void,  and  no  caufe  of  adion,  forbear- 
ance was  not  any  confideratton ;  but  it  might  be  otherwife  where 
the  original  debt  was  only  voidable.     Lioyd  v.  Lee^  i  Sir.  94. 

2.  On  a  contra  A  for  (lock,  the  party  who  has  the  difierence  in 
his  hands  is  receiver  of  fo  much  to  the  other's  ufe.  Dutch  v. 
JFarren,  i  Sir,  406. 

3.  ProtQife  of  a  bribe  to  a  bailiff  to  take  bail  is  illegal,  and  will 
not  maintain  an  adion  of  ajfum^t^  Smith  v.  Hale/bury^  i  BL 
Rtp.  104. 

4.  A.  gave  a  note  for  a  large  fum  to  his  brother,  who  was  engaged 
in  a  marriage-treaty,  to  pafs  him  off  for  a  man  of  fortune.  After 
the  marriage,  the  note  was  reclaimed  for  want  of  confideration. 
But  it  was  held. binding ;  Lord  Mansfield  obferving,  that  where^ 
upon  propofals  of  marriage,  third  perfons  reprefent  any  thing 
material  in  a  light  different  from  the  truth,  even  though  by  col-  ^ 
lufion  with  the  hufband,  they  (hall  make  it  good  in  the  manner 

in  which  they  reprefented  it.    Montefiori  v.  Montefiorij  i  BL  363* 

5.  The  want  of  con(ideration  is  no  obje£tion  in  mercantile  tranf* 
adions)  and  the  court  entertained  ftrong  doubts  whether  the 
rule  as  to  nudum  paBum  was  not  a  rufe  of  evidence  only,  and 
therefore  inapplicable  to  any  promife  in  writing.  Piltans  v.  Fan 
Mierop^  3  Burr.  1663. 

6.  An  adion  lies  to  recover  money  won  upon  a  wager,  whether  a 
decree  of  the  court  of  Chancery  would  be  reverfed  or  not  in  the 
Houfe  of  Lords,  unlefs  the  motive  be  fraud  or  other  turpis 
foufa.     Jfmes  v.  Randall^  Cowp,  37. 

7.  An  a£lion  lies  for  goods  fold  abroad,  which  are  prohibited 
here,  if  the  delivery  of  them  be  complete  abroad,  although  the 
vendor  knows  they  are  to  be  run  into  England.  Holman  v« 
J^hnfin^  Cowp.  341. 

8.  A  bankrupt,  after  commiflion  of  bankruptcy  fued  out,  may,  in 
confideration  of  a  debt  due  before  the  bankruptcy,  and  for  which 
the  creditor  agrees  to  accept  no.  dividend  or  benefit  under  the 
commiffion,  make  fuch  creditor  a  fatisfadion  in  part  or  for  the 
whole  of  his  debt  by  a  new  undertaking  or  agreement ;  ajfumpfit 
will  lie  thereupon.  Trueman  v.  Fenton^  Cowp.  544.  See  alfo  ex 
parte  Burton y  1  Atl.  255. 

9.  Money  paid  by  the  infurer  or  lottery-office  keeper,  in  confe« 
quence  of  having  infured  the  defendant's  ticket,  cannot  be  re- 
covered back ;  but  the  premiums  of  infurance  paid  by  the  infured 
to  the  lottery-office  keeper  may.  Browning  v,  Morru^  Cowp.  ypos 
«.  P.  yofuesy.  JTithf,  iff.  Bl.  65. 

2  -10.  Go- 


364  *  ContraS  anH  agreement 

I  o.  Government  having  contraded  to  f urnUh  forage  for  a  certain 
number  of  horfes  to  be  kept  by  a  fatler,  and  the  contradlor  fior 
forage  having  agreed  not  to  commute  the  forage  for  monej,  an 
agreement  between  the  futler  and  the  contra&or  for  forage,  that 
the  latter  ihould  allow  the  former  a  fum  of  money  for  each  ration 
of  forage  allowed  for  the  whole  number  of  horfes,  and  ihould 
retain  the  forage,  is  void.     WVlis  v.  Baldmn^  Doug.  450. 

1 1.  An  infolvent  debtor,  who  had  been  difcharged,  gave  a  note 
for  a  debt  which  had  accrued  before  his  difcharge,  audit  was  held 
to  be  void.  Rmnceck  v.  Freemantle,  cited  Dcug,  101  •  But  the 
contrary  was  afterwards  ezprefsly  determined,  Btrt  v.  Barber^ 
Doug.  1 01  •  If.     2  Term  Rep.B.  R.  765.  S.  P« 

1 2.  A.  being  poflefied  of  an  office  in  a  dock*yardj  3»f  in  order 
to  induce  him  to  procure  himfelf  to  be  fuperannuated,  and  rctiic 
on  the  ufual  penfion,  agrees,  (without  the  knowledge  of  the  navy- 
board  to  whom  the  appointment  belongs,)  in  cafe  B.  ihould  fuc* 
ceed  him,  to  allow  him  a  certain  annual  ihare  of  the  profits  of 
the  office.  B.  is  appointed,  but  does  not  perform  the  agreement. 
j1.  can  maintain  no  a£lion  on  the  agreement.  Farfimy.  Tbomifin^ 
I  H.  BL  32a. 

13.  A,i  by  the  intereft  and  on  the  application  of  JS.,  is  appointed 
cuftomer  of  a  port,  having  previoufly  figned  an  agreement,  de- 

•»  daring  that  his  name  was  ufed  in  the  application  in  ttuft  for  £f 
that  he  would  appoint  fuch  deputies  as  B.  ihould  nominate,  and  , 
would  empower  B.  to  receive  the  profits  of  the  office  to  his  own 
ttfe.  On  the  failure  of  A.  to  comply  with  this  agreement,  no 
a£lion  will  lie  againft  him  upon  it*  Garfortb  v.  Fearon^  t  H. 
Bl.  327. 

14.  A  contrad  declared  by  a  it^tute  to  be  illegal,  is  not  made 
good  by  a  fubfequent  repeal  of  the  ilatute.  Jacques  v.  Wjtbj^ 
I  H.  BL  65. 

1 5.  An  agreement  by  a  friend  of  a  bankrupt  to  pay  a  fum  of  money 
to  a  creditor  to  induce  him  to  fign  the  certificate  is  vpid,  and 
money  paid  under  it  may  be  recovered.  Smith  v.  Bromley^  Doug. 
696.  Spuaett  V.  Spil/er,  i  Atk*  105.  I^.  352.  2  Fez.  156.  S.  P. 
iSo  if  the  money  is  to  be  paid  to  the  affignees  for  the  general 
benefit  of  the  creditors ;  for  the  creditors  have  no  right  to  extort 
money  from  the  compaffion  of  .the  bankrupt's  relations.  Jo^us  ▼• 
BarUey^  Doug.  695.      Nerot  v.  Wallace^  3  Term  Rep.  B.R.IJ^ 

S.P. 

1 6.  A  bond  given  to  a  creditor  of  a  bankrupt,  in  order  to  induce 
him  to  withdraw  a  petition  which  he  had  preferred  to  the  chan- 
cellor againft  the  allowance  of  the  certificate,  was  held  to  be  void 
hyjlat.  5  G.  2.  c.  30'.  f.  I  i.y  and  the  authority  of  Lewis  v*  Cb^c^ 
(ftated  in  7  Vin.  132.  //.  8.)  was  denied.  Sumner  v.  Bradf 
and  others^  i  H.  Bl.  647.  See  Rabpm  v.  Calzi^  Jiated  in  Cre£tet 
and  Bankrupt  (S.  a),  poft. 

17.  If  all  the  creditors  of  an  infolvent  confent  to  accept  a  com- 
poGtion  for  {heir  re(pe£live  demands  upon  an  affignment  of  hi^ 
effe£ts  by  a  deed  of  truft  to  w^ucl^  tlt^^T  sure  all  part^  and  ea^ 
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of  tbem  before  he  executes  obtain  from  the  infolvent  a  promiflbrf 
note  for  the  rcfidue  of  his  demand,  by  refufing  to  execute  till 
fuch  note  be  made,  the  note  is  void  in  law  as  a  fraud  on  the  reft 
of  the  creditors ;  and  a  fubfequent  promife  to  pay  it  is  a  promifc 
without  confideration,  which  will  not  maintain  'an  a£tion.  But 
if  the  note  had  been  given  voluntarily  by  the  bankrupt  when  dif* 
charged,  and  free  from  all  his  engagements,  it  would  have  been 
good.  Cochjhott  V.  Bennett^  2  Term  Rep.  B.  R.  765.  S.  P.  Jachfon 
V.  LomaSf  4  Term  Rep,  B.  R.  166. 

1 8.  If  two  perfons  jointly  engage  in  a  ftock-jobbing  tranf- 
a£Uon  and  incur  lofles,  and  employ  a  broker  to  pay  the  differences^ 
and  one  of  them  repay  the  broker  (with  the  privity  and  confent  of 
the  other)  the  whole  fum,  he  may  recover  a  moiety  from  the 
otherj  in  an  a6iion  for  money  paid  to  his  ufe,  notwithftanding 
the  7  G.  2.  c.  8.    Petrie  v.  Hannay^  3  Term  Rep.  B>R.  418. 

ip.  Adiion  for  goods  fold  and  delivered  by  four  partners^ 
plaintiffi,  three  of  whom  lived  in  England^  the  other  in  Guernfey^ 
the  defendant  fent  an  order  to  the  partner  in  Guemfej  for  goods 
to  be  fmuggled  into  Englattd;  the  partners  in  England  were  not 
privy  to  the  tranfa£lion  ;  yet  the  court  held  that  it  was  a  contra£b 
by  knglijb  fubjedls,  and  void.  Bi^s  v.  Lavfrftice^  3  Term  Rfp^ 
£.  R.  454. 

20.  If  ji,  agree  to  give  B.  a  certain  fum  for  goods  in  advance* 
qsent  of  C,  any  fecret  agreement  between  B.  and  C.j  that  the 
latter  (hall  pay  a  further  fum,  is  void  as  a  fraud  on  A,,  al- 
though the  bill  of  fale  is  made  to  ^.,  and  B.  cannot  recover 
fuch  farther  fum  againft  C.  Jachfon  v.  Dticbaire,  3  Term  Rep. 
^.R.551. 

21.  (f  an  aftion  is  brought  and  interlocutory  judgment  figned^ 
and  writ  of  inquiry  executed,  and  afterwards  it  is  compromifed 
by  the  defendant's  paying  part,  and  giving  warrant  of  attorney 
to  ente^  ^p  judgment  for  the  refidue,  upon  its  appearing  that 
there  was  no  ground  of  adlion,  the  money  fo  paid  under  the 
compromife  may  be  recovered.  Cobden  v.  Kendrickf  4  Term  Rep, 
jB.-R.432, 

22.  If  a  revenue-officer  feize  goods  as  forfeited  which  are  not 
liable  to  feizure,  anid  take  money  of  the  owner  to  releafe  them^ 
}t  may  be  recovered.     Itving  v.  Wllfoff^  4  Term  Rep.  B.  R.  485. 

23.  The  teftator  having  borrowed  money  on  a  rejpondentia  con* 
tract  prohibited  by  the  laws  of  this  country,  his  executors,  the 
plaintifis,  refunded  the  money  to  the  defendants ;  the  court  held 
the  executors  could  not  maintain  an  adion  for  the  money  fo  re* 
funded,  notwithftanding  the  defendants  could  not  have  compelled 
the  payment.    Munt  v.  Stokes ^  4  Term  Rep.  B.  R.  561. 

24.  '*  By  the  civil  law,  contrails,  by  which  only  half  the  value  is 
*<  paid,  are  null.  Our  law  differs  from  that ;  but  though  the  in- 
<*  adequacy  of  the  value  will  not  of  itfelf  be  fufficient  to  fet  aGde 
^<  the  contraft,  vet  it  is^  a  very  material  ingredient,  and  with 
1*  cytber  things  will  go  a  great  way  tQWards  it.**    How  v,  Weldon^ 

•  25.  A 
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25.  A  deed  entered  into  hj  parties  apprifed  of  their  rights,  m 
order  to  put  an  end  to  a  fuity  although  upon  inadequate  confidera.* 
tion,  (hall  not  be  fet  aCde.     i  Bro.  Cb.  Ca.  22.    See  (N)  infra. 

26.  A,  in  eonfideration  of  advancing  45/.,  for  which  he  took 
the  borrower's  note  of  hand  payable  on  demand,  ilipulates  to  have 
half  the  profits  upon  the  refale  of  certain  goods  intended  to  be 
purchafed  by  the  borrower  with  the  money.  Two  hours  after  the 
purchafe,  A.  demands  payment  of  the  note ;  and  the  fame  night 
puts  a  perfon  in  pofleflion  jointly  for  himfelf  and  the  borrower : 
the  neat  profits  were  5  /.  The  bargain  was  held  unconfcionable^ 
and  therefore  he  cannot  recover  his  ihare  of  the  profits  in  an 
a6lion  for  money  had  and  received ;  for  the  fliare  of  the  profits 
was  intended  inuead  of  intereft,  and  as  he  has  entitled  himfelf  to 
intereft  on  the  note  by  the  demand,  he  cannot  have  both.  Jfftont 
v.  Brooke,  Cotap.  793. 

See SuppLtit.  Fraud {Q^, Gaming, pajjim, Marriage  (E-a),/;/?. 

yviner  ^09,  (£)  Conftruftion  and  Extent  thereof. 

i .  ^HE  place  of  making  a  contra£i  is  to  be  confidered  in  ex« 
^  pounding  it,  uolefs  the  parties  have  a  view  to  another 
kingdom.  Therefore  a  bill  for  a  gaming  debt  drawn  at  Paris 
by  the  lofer  upon  himfelf  in  England  is  within  the  9  Ann,  and 
void.     Robin/on  v.  Bland,  1  BL  Rep.  25 S. 

2.  Indian  intereft,  when  made  principal  here  by  a  judgment, 
bears  Englijb  intereft  ;  for  although  Lord  Talbot  determined  that 
it  fliould  follow  the  nature  of  the  original  debt,  yet  Loid  Hard-^ 
nvicke  afterwards  fettled  it,  that  it  (hould  bear  only  modem  in- 
tereft at  5  per  cent.     Bodley  v.  Bellamy,  l  BL  Rep,  267. 

3.  Surety  for  the'faithful  fervicesof  J,  S.  to  a  fole  trader,  does 
not  extend  to  his  fervices  to  a  fubfequent  partnerfhip  entered'into 
by  his  mafter.     Wright  v.  Rujfel^  i  BL  Rep.  934. 

4*  Freighters  of  (hips  under  charter-parties  with  the  Ea/l  India 
Company  are  not  anfwerable  for  damage  arifing  from  the  z6t  of 
God.  Ship  damage  in  thofe  charter-parties  means  damage  from 
^^gligence,  infufficiency,  or  bad  ftowage  in  the  (hip.  Hotham  v« 
£a/l  India  Company,  Doug.  271. 

5.  A.,  B.,  C,,  and  D.  enter  into  an  agreement  to  purchafe 
goods  in  the  name  of  A,  only,  as  the  oftenfible  buyer,  and  to  take 
aliquot  dares  of  the  purchafe ;  but  it  does  not  appear  that  they 
are  jointly  to  refell  the  goods.  On  the  failure  of  ^.,  the  often- 
fible buyer,  B.,  C,  and  D.  are  not  anfwerable  to  the  feller  as 
partners.    Coopev.Eyre,  iff. 5/. 37. 

6.  A.  had  agreed  to  prefent  B*  to  the  court  of  aldermen,  and 
to  refign  the  place  of  vintner  to  the  city  of  London  in  his  favour^ 
to  which  place  certain  fees  and  profits  were  then  annexed,  but 

'  which  the  court  of  aldermen  intimated  their  intention  to  reduce; 
and  upon  that  ground:?,  refufed  to  perform  his  agreement.  Tho 

COtttt 
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tx)urt  of  Chancery  thought  that,  the  obje£l  of  the  agreement 
being  the  tben  profits,  which  were  not  merely  contingent,  the 
performance  of  the  agreement  ought  not  to  be  decreed.  James 
T.  Choen^  i  Fonb.  Tr.  of  Eq,  122.  («.  i.)* 

7.  If  a  horfe  fold  at  a  public  auAion  be  warranted  found  and  fix 
years  old,  and  it  be  one  of  the  conditions  of  the  fale  that  he  (hall 
be  deemed  found  unlefs  returned  in  two  days,  he  may  be  returned 
after  that  time  if  found  to  be  more  than  fix  years  old ;  and  if  the 
feller  refufe  to  take  him  back,  the  buyer  may  maintain  an  a£tion 
againft  him,  notwithftanding  he  has  fince  fold  him  to  another 
perfon.     Buchanan  v.  Pamjbanu^  2  Term  Rep.  £.  R.  745. 

See  Suppl.  tit.  Condition  (T),  ante. 

(F)  Performance.     What  is  j  and  by  whom,  when, 

and.  how. 

!•  'THE  defendant  oflFered  to  fell  to  the  plaintiff  a  fword,  war- 
'  ranting  the  hilt  filver ;  they  differed  as  to  price ;  the  de- 
fendant afterwards  offered  it  to  him  again,  and  he  then  bid  him 
down  to  a  lower  p^ce  than  he  himfelf  had  before  offered.  The 
warranty  does  not  extend  to  this  fale.     jinon.  i  Str,  414. 

2.  Where  goods  are  delivered  under  an  agreement  to  take  a 
fpecific  parcel  of  copper  money  in  payment,/ a  delivery  of  fuch 
copper  will  be  a  good  bar  to  an  a£tion  for  the  value  of  uie  goods^ 
though  in  h&  it  was  counterfeit  money.  An  illegal  contrad,  if 
refclnded  as  to  part,  mud  be  refcinded  in  toto.  Alexander  v.  (hven^ 
I  Term  Rep.  B.  R.  225. 

3.  By  the  conditions  of  the  fale  by  au^iion  of  a  copyhold 
eftate,  it  was  ftipulated  that  the  purchafer  fhould  pay  down  » 
depofit  and  fign  an  agreement  for  payment  of  the  remainder  of 
the  purchafe.  money  at  a  certain  time  on  having  a  good  title,  and 
that  he  (hould  have  a  proper  furrcnder  of  the  eftate  on  payment 
of  the  remainder  of  the  purchafe*money.  In  an  a£lion  brought 
by  the  feller  for  the  non-performance  of  the  conditions  on  the  part 
of  the  purchafer,  it  was  held  not  fufficient  to  ftate  that  the  feller 
bad  been  always  ready  and  wilting  and  frequently  effered  to  make  ek 
good  title  to  the  [aid  ejlate^  and  to  make  a  proper  furrender  on  payment 
of  the  purchafe-money.  But  the  declaration  ought  to  have 
averred  that  the  feller  afiually  made  a  good  title,  and  furrdi- 
dered  the  eftate  to  the  purchafer,  or  a  tender  and  refufal,  and  alfo 
to  have  (hewn  what  title  the  feller  had.  Philips  v.  Fielding^ 
2H.BL  123. 

See  Hotbam  v.  Eaft  India  Company  ftated  in  fJL)fuprai 
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^yimrst^  (G)  Determined)  extinguiflied,-  or  difcharged;  by 

what,  and  how. 

f.  A  CTIONT  upon  articles  of  agreement  conftituting  a  fo<« 
^  ciety  for  the  mutual  afliirance  of  each  other's  (hips,  where^ 
bv  they  vere  obliged  to  prove  a  property  of  500  L  in  the  (hip. 
The  plea  averred  that  the  plaintiff  had  parted  with  his  property 
in  the  (hip  in  queftion.  Replication,  that  by  articles  with  the 
purchafer  of  the  (hip  the  plaintiff  had  agreed  to  pay  500/.  if  a 
lofs  happened  within  three  months,  and  therefore  he  was  in- 
terefted  in  the  voyage.  Demurrer,  and  judgment  thereupon  for 
the  plaintiff;  for  the  being  fubje£l  to  pay  500/.  if  the  (hip  were 
loft,  is  an  intereft  in  it  to  that  amount.    Retd  v.  Cole,  3  Burr. 

a.  Several  owners  of  difierent  (hips  having  entered  into  a  bond 
to  a  truftee,  binding  themfelves  and  their  affigns  to  indemnify 
each  other  to  a  certain  amount,  if  any  of  their  (hips  (h^uid  be 
loft  ;  and  one  of  them  having  fold  his  (hip,  and  (he  being  after- 
wards loft,  the  others  are  not  liable  under  the  bond,^  unle(s  the 
vendor  has  fold,  together  with  the;  (hip,  his  intereft  in  the  bond 
of  indemnity.     Eyres  v.  JUlfon,  Doug.  385. 

3*  A  broker,  when  he  bought  goods  for  his  principal,  agreed, 
for  onie-half  per  cent,  to  indemnify  him  from  any  lofs  on  the  re« 
fale  ;  it  was  held  that  this  undertaking  was  difcharged,  when  the 
principal  had  a  fair  opportunity  of  felling  to  advantage,  and  ne* 
gle£ted  it,  although  he  was  afterwards  Obliged  to  fell  at  a  lofs. 
Curry  v.  Bdenforj  3  Term  Rep,  B.  R.  524. 

4.  If  one  covenant  with  another  to  do  a  certain  thing  in  con^ 
^deration  of  a  reward^  and  the  bther  prevent  the  ftipulated  thing 
from' being  literally  performed,  and  accept  an  equivalent,  he  may 
be  fued  for  the  reward,  and  the  reafon  of  the  non-compliance 
with  the  literal  terms  may  be  averred.  Hoiham  v.  the  Ecfi  India 
Company^  Dougn  272-  ' 

5.  Where  (opic thing  Is  covenanted  or  agreed  to  be  performed 
by  each  of  two  parties  at  the  fame  time,  he  who  was  ready  and 
offered  to  perform  his  part,  but  was  difcharged  by  the  other,  may 
maintain  an  a£tion  againft  the  other  for  the  nonperformance  of 
bis  part.  Jones  v.  Barclay^  Doug.  684.  S.  P.  Hotham  v.  Eaft  Indim 
Company,  i  Term  Rep.  B.  R.  645. 

See  (H),  feff.  2.  «.  3.  po/l. 

1,^1  (H)  Parol ;  what  is,  and  where  made  good* 

SeB.  I.  Parol  ox  written s  what  is. 

I.  O  Agreed  to  fell  an  eftate  to  O.,  and  wrote  to  his  agent  to 
^  *    deliver  the  title-deeds  to  O.,  be  having  agreed  to  difpopt  of  it 

U  him.    Afterwards  5.  fold  the  eftate  to  D^  who  bad  notice  of 

"^  thi# 


tKis  ftanfadlion.  Held,  that  this  letter  did  not  take  the  cafe 
out  of  the  ftatute,  becaufe  the  agreement  did  not  appear  in  it. 
Seagood  v.  Neale,  i  Str.  426^ 

2.  ^.  contraAed  with  B.  for  the  purchafe  of  an  edate,  but 
the  agreement  was  not  reduced  to  writing.  A.  however,  in  con- 
fidence of  it,  ordered  confcyances  to  be  prepared,  and  went 
feveral  times  to  view  the  eftate.  Afterwards  B.  fent  a  letter  t9 
ui.f  declining  to  complete  the  (ale  unlefs  he  had  a  larger  price  i 
but  without  adverting  to  the  terms  of  the  agreement.  Held,  that 
this  letter  was  not  fufitcient  evidence  to  take  the  cafe  out  of  the 
ftatute.     Clerk  v.  Wright^  i  Ath.  12. 

3.  Bill  bj  S.  againft  M.  for  fpecific  performance  of  an  agree- 
ment for  the  renewal  of  a  leafe.  M.  named  a  perfon  to  prepare 
the  leafe,.  and  drew  up  ioftru£liohs  for  it  in  thefe  words :  '<  The 
<'  leafe  renewed,  S.  to  pay  the  king's  tax;  alfo  to  pay  M.  24/. 
•*  half-yearly,''  t^c.  ^'hc  writing  of  his  own  name  by  M.  was 
held  not  to  be  a  fufiicient  fignature  to  take  the  agreement  out  of 
the  ftatute,  fince,  being  applicable  to  a  particular  purpofe  otdy^  it 
Could  not  give  authenticity  to  the  nvhole  inflrument.  Stokes  v* 
Moorty  I  JFiii.  Treat,  of  Eq.  166.  I  P.  W.  770.  Cox^s  n.  i.  S.  C. 

4*  A  fteward  of  an  eftate,  who  was  authorifed  to  make  leafes, 
tiTr.,  fubjedl  to  the  proprietor's  approbation^  came  to  an  agree- 
ment with  a  tenant,  that  the  latter  (hould  deliver  up  part  of  hit 
picmifes,  and  have  a  new  leafe  of  the  refidue  on  certain  .terms. 
The  tenant  delivered  the  agreement  to  the  fteward  to  be  entered 
in  the.  landlord's  contra£^-book  with  his  tenants,  which  was  done» 
(but  it  did  not  appear  to  have  been  ever  approved  of  by  the 
latter,)  and  the  tenant  delivered  up  the  part  of  the  premifes  agreed 
upon.  This  was  held  not  be  fuch  an  agreement  in  writing  as  to 
take  the  cafe  out  of  the  ftatute.  Cbar/ewood  v.  Duke  of  Bedford^ 
I  Aik.  497.  Sand.  edit. 

5.  A  Icflbr  made  a  verbal  promife  to  his  lefTee  to  fecure  him  in 
the  pofleffion  of  his  farm  during  his  life  at  the  fubGfting  rent. 
In  confequence  of  this  promife,  the  latter  made  confiderabie 
alterations  and  improvements.  After  the  lefibr's  death  a  memo^ 
randum  of  this  promife,  (igned  with  the  leifor's  name,  and  ftating 
the  leflee  to  have  been  at  confiderabie  expehces  upon  the  farm^ 
was  found  amongft  his  papers.  Lord  Thurlow  was  of  opinion^ 
that  this  writing  took  the  cafe  out  of  the  ftatute  of  frauds  s  and 
decreed  a  leafe  to  be  made  to  the  leflee  for  99  years,  determinable 
on  his  death.     Allan  v.  Bower,  3  Bro.  Ca.  Ch.  149. 

6.  B.  previoufly  to  her  daughter's  marriage  with  W.  agreed  to  But  (n  fl« 
give  here  portion  of  1 000/.     By  marriage  articles,  (to  which  B*  ^^^\^\ 
though  not  a  party,  was  a  fubfcribing  witnefs,  and  knew  the  con*  obrorvcd, 
tents  of  them,)  it  was  agreed,  that  the  1000/.  Ihould  be  vefted  in  cb«t  tbebttt 
truftees  for  certain  purpofes.  '  Afterwards  3,  took  TV.  into  part*  "'JJ]^*  ^ 
nerfliip  with  her,  and  it  was  agrc^  between  them  that  the  looo/.  ^taei/*  * 
fliould  be  part  of  W!&  fliare  of  the  capital,  and  B.  gave  him  credit  wmM  not 
Jfor  it.    It  was  decreed  asainft  B.  and  W.  that  the  lopo/.  fiiould  ^^^^JUJ^ 
be  paid  upon  the  trufts  of  the  marriage  fectlement,  B*%  knowledge  ofittlpq^ 

of 
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tcnttaito  of  the  whole  tranfa3ion,  coupled  with  her  atteftafion,  feeiii^ 
iffea  the  deemed  fufficicnt  to  take  the  cafe  out  of  the  ftatute  with  regard 
w'^fllu'd'^  to  her.  Welfordv.Beefeley,  3  Atk.  503.  i  Fez.  6.  a  WUf.  1 18.  S.  C 
therein  ^  for  t  wicnefi  ii  oolj  to  authenticate  it,  and  not  Co  be  preftimed  pilvy  to  the  cootsnii.  1  Vef.  7. 

/ 

7.  A.  agreed  by  parol  with  B*  for  the  purchaie  of  lands.  B^ 
fbon  afterwards  delivered  A.  a  rent-roll,  which  was  dated  and 
altered  in  fcveral  places  in  his  own  hand-writing,  and  was  intitled 

,  «^  Lands  agreed  to  be  fold  by  fi.  to  A*  from,  (9V.,  at  21  years 

<<  purchafe,  for  the  clear  yearly  rent/'  An  abftraA  of  the  title^ 
alfo  ftating  the  contrafl,  was  delivered  by  B!i  agent,  together 
with  further  particulars  of  the  eftate  at  different  times.  B.  like- 
wife  wrote  to  feveral  of  "his  creditors,  informing  them,  that  he 
had  agreed  Mrith  A.  for  the  fale  of  his  eftate  at  ai  years  purchafe. 
To.  a  bill  for  a  fpecific  performance  the  ftatute  of  frauds  was 
{beaded  by  A,^  on  whofe  behalf  the  whole  tranfa£tion  was  treated 
as  a  mere  propofal,  or  incomplete  treaty,  never  reduced  to 
writing  \  and  the  plea  was  allowed.*  WbaUj  v.  Bitgenal^  6  Bro^ 
Par.  Ca.  45.     See  S.  C.  ftated  (I)/2/?,  pL  8. 

8.  A.  contraded  with  B.  for  the  fale  of  a  houfe  for  1100/., 
and  it  was  agreed  between  them,  that  the  contra£b  (hould  be 
reduced  into  writing,  which  was  done,  but  the  fame  was  not 
figned,  owing  to  ^.'s  having  failed  in  an  appointment  for  that 
purpofe.  The  vendee  wrote  to  urge  the  figning  of  the  2^gree- 
ment,  and  the  vendor  wrote  in  anfwer  a  letter ;  in  which,  after 
ciccufing  his  breach  of  appointment,  he  faid,  '*  His  word  (hould 
**  always  be  as  good  as  any  fecurity  he  could  give."  This  letter 
appearing  manifeftly  to  refer  to  the  agreement,  was  held  fufficient 
to  take  the  cafe  out  of  the  ftatute.  Tawnej  v.  Crowiber,  3  Br^. 
Oi.  CA.  318. 

Sen.  2.  Parol;  good  or  vpid:   And  herein, 
N.  I.  Good  or  not,  from  the  Nature  of  the  Tranfa^ion. 

I.  A  Being  likely  to  die,  made  a  conveyance  of  a  real  eftate  in 
-^*  favour  of  a  charity,  and  then  made  a  will,  by  which  he 
gave  3000/.  (the  exad  value  of  the  eftate],  and  alfo  250/.  to 
the  fame  charity,  and  gave  the  eftate  to  D.  (wife  of  B.)  and  C* 
A  bill  was  filed  for  an  account^  and  for  the  directions  of  the 
coprt  for  a  fettlement  of  the  eftate  under  fhe  will ;  and  a  decree 
was  had,  dire£ting  the  mafter  to  receive  a  fcheme  for  carrying  it  into 
execution,  in  which  he  was  alfo  to  confider  how  the  money  Ihould 
be  laid  out,  and  a  perpetual  fund  created  for  maintenance  of  the 
^  charity.  The  mafter  reported  a  fcheme  for  laying  out  the  3000/. 
in  thefe  lands,  and  the  250/.  in  others'.  The  cafe  was  fet  down 
for  the  charity,  to  be  heard  on  the  equity  referved,  and  the  court 
made  a  decretal  order  confirming  the  mafter's  report,  and  order- 
ing the  fcheme,  and  the  other  matters  thereon,  to  be  carried  into 
execution.    None  of  thefe  proceedings  were  oppofed,  but  they 

were 
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Urait  aH  acqtdefced  in  by  B.  and  D.  his  wife^  who  furnved  htm. 
After  Dts  death,  an  information  was  brought  on  behalf  of  the 
tharity  and  D,*s  adminiftratrix^  to  have  the  purchafe  completed 
«gainft  the  devifee  of  the  heir  at  law  of  D,f  and  the  infant  (on  of 
d  the  co-devifce.     A  queftion  was  made^  whether,  on  account 
of  the  ftatute  t>f  frauds,  the  tranfa&ions  which  pafled  in  the  life- 
time of  D.  and  C.  amounted  t6  a  binding  agreement  on  thofe 
parties  for  the  fale  of  the  lands  ?  And  Lord  Hardfvkh  was  of 
"opinion  they  did,  this  being  a  judicial  fale,  which  takes  it  entirely 
oat  of  the  flatute :  adding  alfo,  that  the  order  of  the  court  was 
mot  interlocutory,  but  made  part  of  the  decree ;  as  it  always  is  on 
the  matter  referved,  though  made  at  another  day ;  and  that  it  in- 
cluded as  weU  the  carrying  purchafe  into  execution,  as  the  efta- 
blifliment  of  the  charity ;  amounting  to  a  decree  for  conveyance 
t)f  the  eftate  on  the  one  fide,  and  pyn.ent  of  the  money  on  the 
other ;  pttnifliabte  as  a  contempt  it  difpbeyed*    Attormj  Genergt 
V,  Day^  I  Fe/.  ai8. 

2.  In  the  above-.ftated  cafe,  Lord  Hardwicie  obferved,  that 
frarchafers  before  the  matter  are  out  of  the  ftatute,  and  tluit  the 
court  wHl  carry  into  execution  againft  the  reprefentative  a  pur- 
chafe by  a  bidder  before  the  matter,  without  the  bidder's  fub- 
fcribing,  after  confirmation  of  the  matter's  report  that  he  was  the 
beft  purchafer }  the  judgment  of  the  court  taking  it  out  of  the 
Iftatute :  and  this,  even  if  the  authority  of  the  agent  fubfcribing 
fot  the  bidder  cannot  be  proved,  unkfs,  indeed,  fome  fraud ;  foe 
this,  he  added,  b  all  esrclufive  of  any  defence  on  the  other  fide« 
1  Vif.  aai.  . 

3«  Parol  agree^kent  between  two  folicitors,  after  a  decree  on  a 
Vill  for  foreclofttre,  that  the  ettate  (hould  be  fold.  Afterwards 
the  mortgagee  obtained  a  final  decree  of  foredofure,  and  objeAed 
to  the  fale.  The  mortgagor  filed  a  bill  for  performance  of  the 
agreement,  which  was  difmifled  at  the  Jio///,  uie  agreement  being 
held  void  under  the  ftatute.  Lord  Tburlow^  on  an  appeal,^  after 
admitting  the  foKcitors  competent  to  make  agreements  relative  to 
the  orders  of  court,  did  not>  however,  fee  how  an  intereft  para« 
mount  the  decree  could  be  introduced  by  parol  evidenca  the 
equity,  he  thought,  if  any,  would  have  be«n  to  open  the  fore* 
Clofure  had  it  been  improperly  obtained,  where  fuch  evidence  was 
admiffible.  But  he  took  the  evidence  de  bene  ^,  which  proving 
imperfeds  the  decree  was  affirmed.  Cox  v.  Peek^  2  Bro.  Ca. 
GA.  334. 

4*  Defendant  befpoke  a  chariot,  and,  when  it  vras  madc^  re* 
fufed  to  take  it.  In  an  a&ion  for  the  value  it  was  objefied,  that 
diey  fliould  prove  fomething  given  in  earnett,  or  that  a  note  in 
writing  ftould  appear,  fince  there  was  no  delivery  of  the  goods* 
But  ruled,  that  ^is  was  not  a  cafe  within  the  ftatute,  which  re- 
lates only  to  contraAs  for  the  a&ual  fale  of  goods  where  the 
buyer  is  tmmediafely  anfwerablc,  and  the  goods  are  to  be  delivered 
immediately.    TiiVifS  ?•  OJIwrne^  1  &r«  506. 

yot.n.  T  5.Der 
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5.  Defendant  agreed  to  deliver  a  load  and  half  of  Xf/hc2t  to 
the  plaintiff  \vithin  three  weeks  or  a  monrhi  at  the  rate  of  twelve 
guineas  a  load,  to  be  paid  on  delivery  i  and  the  wheat  was  onder- 
ftood  to  be  unthrefhed  at  the  time.  No  part  of  the  wheat  was 
delivered,  nor  was  any  money  paiil  by  way  of  earneft,  ijor  any 
memorandum  made  thereof  in  writing.  Held^  (on  the  authority 
of  (he  laft  dated  cafe,)  that  this  was  a  good  contra£i,  and  not 
within  the  ftatute,  it  being  only  executory,  Clayton  v.  Andrews^ 
4  Burr.  2 1 01.  Dia,  ofWilf.  J.   i  H.  Biackft.  ao.  S.  P. 

6.  Plaintiff  agreed  to  buy  a  number  of  (heep  of  the  defendant 
at  a  fair,  and  to  take  them  away  afa  certain  hour.  No  money 
was  paid,  nor  any  (heep  delivered.  The  plaintiff  not  coining  at 
the  appointed  time,  the  defendant  fold  the  (heep.  Held,  that  no 
aftion  lay,  there  being  neither  earned,  delivery,  nor  agreement 
in  writing.     Alexander  v.  Comber^  1  H»  Black/i.  20. 

7.  Pl<iintiff  contracted  with  defendant  to  purchafe  3000  fackf 
of  corn,  to  be  (hipped  in  the  Thames^  of  which  agreement  fome 
clerk  of  defendant's  made  an  entry  in  his  books,  and  plaintiff 
foon  afterwards  fent  1000  facks  for  part  of  it,  when  the  defend* 
ant  put  the  corn  in  barges  in  order  to  its  delivery :  but  after- 
wards, on  account  of  the  rife,  ordered  it  to  be  unloaded,  and  rCi- 
fufed  to  deliver  it ;  and,  to  a  bill  filed  to  enforce  the  contr^, 
pleaded  the  ftatute.  Lord  Chancellor — <'.!  fliould  have  thought  ths 
'<  mere  fa£l  of  the  corn  not  being  to  be  delivered  immediately  would 
*<  not  take  it  out  of  the  ftatute.  Here  the  plaintiff  was  to  fend 
'*  his  own  facks  to  be  filled,  and  to  be  fent  on  board  the  (hip. 
^'  This  way  of  taking  it  out  of  the  ftatute  is  what,  one  would 
*^  not  determine  in  a  new  cafe  ;  I  therefore  do  not  go  upon  its 
"  being  out  of  the  ftatute :  but,  if  it  is  a  meafuring  caft,  an4 
<*  upon  cafes  at  law,  (which  muit  ftand  till  they  are  revifed  by  a 
"  court  of  law,)  it  is  held  to  be  out  of  the  ftatute,  I  cannot, 
.*<  fitting  in  a  court  of  equity,  fay,  that  the  cafes  are  improperly 
'<  fettled  at  law :  I  ihouKl  think  the  putting  the  cora  in  the 
•*  barges  a  delivery."  Plea  over-ruled.  Rondeau  ▼«  Wyatt^  3  BrQ. 
Ca.  Ch.  154.  .      ^ 

8.  A  leafe  having  been  pledged  as  a  fecurity  for  moneyj  the 
]>1edgee  brought -his  Sill,  and  though  objeded  that  it  amounted 
lO' charging  the  land  without  writing,'  yet  the  court  was  of  opU 
nioo,  that  this  was  a  delivery  of  the  title  for  a  valuable  con% 
fideration,  where,  they  had  nothing  to  do  but  fupplv  the  legal 
formalities,  fince  the  contract:  was  not  to  be  performed,  but  wat 
«)t€<?utcd.     Rujfell  v: Ruffelly  i  Bro.  Cm.  CK  \6^. 

9.  But  where  the  plaintiff  charged  that  bis  .father<in4aw,  after 
the  plaintiff^s  marriage  with  his  daughter,  promifed  to  con^ef 
certain  meffuages  to  him  and  his  wife  to  increafe  their  income, 
there  Lord  Chancellor  held,  that  putting  the  deed  into  the  folijcitor^s 
Jhands  to  prepare  the  conveyance  was  npt  fuflicient  to  take  the 
^afe  out  of  the  ftatute.  Redding  v.  JVilkes^  3  Bn.  Ca%  Cbf  4Qj}» 
See  Whucburghi.£iW^JI»tfin*  4*  inf%  pi.  ^%  ,     . 
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N.  2.  Good  or  mf,  /ir  the  Deit,  &c.  «famth*r. 

1.  An  aflion  of  afiault  beingMtt  iflUe  between  A.  and  B.^ 
C.  being  prefent  in  court,  in  confideration  that  A.  would  with* 
draw  the  record,  promifed  to  pay  him  50/.  and  bis  taxed  cods. 
To  an  zQ,\0Ti  on  this  undertaking  C.  pleaded  the  (tatute.  But  on 
demurrer,  it  was  held  that  the  nflion  lay,  C.  and  not  B.  being 
here  the  original  debtor;  fince,  for  any  diing  that  appeared,  had 
the  caufe  been  tried^  B.  might  have  had  a  verdid.  Read  v.  Najb^ 

imif.ios.  .  / 

2.  In  affum^tt  it  appeared,  that  A.  owed  a  fum  of  money  to 
B.y  who,  having  commenced  an  a£lion  for  the  fame,  C,  in  con« 
fideration  that  he  would  (lay  his  afiion  againfl  A.^  promifed  to 
pay  the  money.    C  pleaded  the  ftatute,  and  his  plea  was  allowed  ; 

here  being  a  debt  of  another  perfon  dill'  fubf^fting,  and  not  like  | 

the  cafe  of  Read  v,  Najb^  [pi.  i.  fupra^)  which  was  an  a£tion  of 
battery  where  no  fpecific  demand  was  made.  Fijb  v.  Uutchinfon^ 
a  Wiif.  94. 

3.  Defendant  promifed  thnt»  if  the  widow  of  the  inteftate 
would  permit  him  to  be  joined  with  her  in  the  letters  of  admi« 
niftration,  he  would  make  good  any  deficiency  of  aflets  to  pay 
debts.  Held,  that  the  promife  was  binding,  and  not  within  the 
ftatttte ;  the  diftin£lion  being  between  a  promife  to  pay  the  ori- 
ginal debt,  and  on  the  foot  of  the  original  contradl^  and  where 
it  is  on  a  new  confideration.     Tomlinfin  v.  Gillf  Ami,  330. 

4*  Defendant  had  frequently  given  written  orders  to  the  plain-  $^  f/i^^ 
tiff  to  deliver  goods  to  S.  her  fon- in-law,  in  all  of  which  ihe  un-  beryv.Cut. 
dettook  to  be  anfwerable.     Thefe  had  been  difcharged.     The  jj"^^* 
goods  in  queftion  were  delivered  to  S.  in  confequence  of  a  farol  cowp.nS. 
order,  znd  parol  promife  by  the  defendant  in  diefe  words:  <^  I  where  Lord 
"  will  pay  you  if  S.  does  not."    The  undertaking  was  before  the  JJ2"jf^, 
delivery,  but  S,  was  entered  as  the  debtor  in  the  plaintiff's  books.  lateral  nn. 
This  was  held  a  collateral  undertaking  within  the  ftatute,  the  dif-  denaking  to 
tindion.  being  not  fo.much  whether  the  engagement  be  before  or  J^  ^J^^JI^* 
after  delivery,  as  whether  it  be  abfolute  or  condition^  only ;  1.  i,  tute  by  tb« 
Sh2t  one  will .  pay  in  cafe  the  other  does  not.     Jones  v.  Cooper^  promife 

a^  ddiveij  of  tlic  goods  \  but  hit  deOermiMtAoii  appetn  to  have  been  aiurwardi  ovcr-rukd.  2  D.  le  £.  to* 

.  $1  Plaintiff  was  induced  to  fend  goods  to  one  by  the  recom* 
mendation  of  defendant,  upon  a  promife  made  in  thefe  words : 
f<  If  you  do  not  know  him  you  know  me,  and  I  will  fee  you 
<<  paid/'  This  is  within  the  ftatute,  and  void,  the  general  line 
adopted  being,  that  if  the  perfon  for  whom  the  goods  are  fur- 
nilhed  is  at  all  liable^  any  promife  by  a  third  perfon  muft  be  in 
writing.  ^  Mat/on  v.  Wharam^  2  Durnf.  to*  Eaft^  80. 

6.  Plaintiff  delivers  goods  to  A.  at  the  requeft  and  on  the 
credit  of  A  his  father,  who  faid,  before  the  delivery,  "  Ufe  my 
!!  foo  trcUi  charge  him  as  low  as  po£ble.  ani^l  nuUlbe  Uundfor 

1%  ^'tb$ 
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**  the  payment  of  the  money  eu  far  as  8oo/»  or  looo/.**  A^ 
was  debited .  ia  the  plaintiff's  books.  The  promife  of  B*  was 
held  to  be  void  by  thp  ftatute,  the  credit  appearing  to  have 
been  given  to  A*  as  well  as  to  £.  Anderfm  v.  Haymam^  i  H* 
Biac\ft.  120. 

N.  3*  Geid  cr  net  s  to  ^feS  a  prior  written  Agreement • 

1.  Agreement  in  writing  for  taking  a  houfe  at  32  /•  per  annum^ 
to  be  put  in  repair  br  the  owner.  It  being  afterwards  dif« 
covered  that  it  muft  be  rebuilt,  this  was  done  hj  confent  of 
the  tenantj  without  altepng  the  Written  agreement ;  and,  on  ac- 
count of  the  great  expence  incurred  by  the  landlord,  there  was  an 
agreement  by  parol  on  the  part  of  the  tenant  to  pay  an  additional 
S  /.  per  ann.  The  court,  on  a  bill  filed  by  the  tenant  for  performance 
x>f  the  written  agreement,  received  evidence  of  the  fubfequent  pa« 
vol  agreement,  and  difmified  the  Ml.    Legal r.  Miliar^  2  Vef*  299. 

2.  Plaintiff,  on  his  fon's  marriage,  gave  a*  bond  for  payment  of 
150/.  per  ann.  during  his  own  life,  to  the  hufband  add  wife,  if 
Ibe  furvived  him.  Bill  to  be  relieved  againft  this  bond^  on  pay* 
inent  of  100  /.  per  ann.  only,  on  the  ground  of  a  parol  agreement 
made  between  the  plaintiff  and  the  hulband  and  wife,  prior  to  the 
marriage,  that  100/.  per  ann.  only  (hould  be  adluaily  paid,  but 
that  the  bond  fbould  run  for  150/.  for  the  purpofe  of  inducing 
the  lattet's  uncle  to  make  a  better  provifion  for  her,  and  looZ 
per.  ann,  only  was  accordingly  paid  for  a  confiderable  time.  The 
plaintiff's  reading  parol  evidence  of  this  agreement  was  objefted 
to,  and  the  prefent  cafe  was  diftinguiflied  firom  the  laft  ftated  one^ 
which  was  introdudlory  of  a  fiew  agreement,  whereas  this  was 
faid  to  contradi£l  the  original  inftrument.  But  Shr  J.  Strange^  at 
the  Rolls,  admitted  the  evidence,  it  not  offering  to  affe£t  the  im.* 
port  of  the  bond  on  the  face  of  it ;  but  to  (hew  that,  notwith- 
nanding,  the  agreement  was  that  tool,  only  (hould  be  paid.  It 
diflfers,  dierefore,  he  added,  from  the  cafes  where  you  come  on 
the  conftruAibn  of  the  inftrument.  to  abate  what  arifes  on  the 
force  of  the  face  of  it^  and  is  in  fadt  fetting  up  a  new  agreement. 
The  bill,  however,  was  difmified  for  the  *  fraud.  PUeaime  v. 
OgUmrne^  2Vef.yii. 

3.  Pirol  evidence  was  held  inadmiffible  to  prove,  that  a  fuidier 
rent  was  agreed  to  be  paid  by  a  tenant  beyond  that  expreffed  in 
a  written  agreement  for  a  leafe.  Preftem  v.  Merceam^  2  BUukJl. 
1249. 

4.  Plaintiffs  being  the  occupiers  of  two  dofes  of  land  called 
A.  and  B.^  the  defendants  i^;reed,  hy  writing,  to  exchange  with 
them  a  certain  copper-mill,  &!r.  for  thegrafs  and  bay  of  ^r,  but 
no  mention  was  made  of  B.  On  trefpafs  for  entering  A.,  evide&od 
was  adduced,  that  it  was  agreed  by  parol  at  the  rime  of  the  codf 
trafity  that  the  defendants  im)uld  not  only  have  the  hay  off  A.  but 
alTo  the  whole  pofleffion  and  produce  of  A.  and  B^    Vetdid  for 

the  defendant.     But  «  new  trial  was  gittUd  b|  C»  Af  tlid 

court 
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CMrt  holding,  that  bo  parol  eviaenoe  was  admiffibk  to  amml 
or  .fubftantially  to  vary  a  written  agreement.     Marts  ¥•  Afrfdi^. 

5.  A  bill  of  foreclofore  was  filed  by  the  affignee  of  an  Irijh 
mortgage  bearing  8  /.  per  ant.  iotereft*  The  mortgagor,  by  his 
anfwer,  infifted  on  the  benefit  of  an  agreement  for  redaciog  the 
rate  of  intereft  \  and  iflue  being  joined,  it.  appeared,  that  the  ori« 
ginal  mortgagee,  in  his  anfwer  to  a  hill  formerly  filed  againft  him 
and  others  by  the  mortgagor,  had  admitted,  that,  on  ila  being  re* 
prefented  to  him  that,  on  account  of  the  debts  aflfcfling  the 
eftate,  it  could  not  aflfbrd  to  pay  fo  high  a  rate  of  intereft,  he  had 
Gonfented  *'  to  leave  any  realonable  abatement  to  his  friend** 
A.  B.f  who  in  the  fame  caufe  had  depofed,  that  he  underftood 
the  mortgagee  had  agreed  to  accept  6L  per  ant.  The  court  of 
Chancery  in  Ireland  direfied  an  iflue  to  try  the  iz6t  of  the  agree* 
ment.  From  this  order  the  affignee  of  the  mortgage  appealed  to  . 
the  Houfe  of  Lords  here,  on  the  ground  of  the  teflimony  of  the 
agreement  being  inadmiffible ;  but  the  order  was. confirmed,  with  * 
the  addition,  that  the  anfwer  alluded  to  of  the  original  mortgagee 
might  be  read  upon  the  trial.    I^nrd  Milton  v.  Edgwortb,  6  Br%^ 

P.  C.  580. 

6.  Agreement  in  writing  between  A*  and  B.  for  a  leafe  to  the 
latter  for  a  term,  to  commence  21ft  April  1791;  but  it  waa 

*  fliortly  afterwards  agreed  by  parol,  that  it  (hould  comn>ence  on 
a4th  June  in  the  fame  year,  and  fhould  be  made  to  C.  and  D^ 
inftead  of  B.  To  a  bill  againft  A.  for  performance  of  the  agrees 
ment,  A.  as  to  the  parol  part  of  it,  pleaded  the  ftatute,  and  hia 
plea  was  allowed  \  the  different  periods  of  commencement  mak« 
mg  a  material  variation  in  the  term.  Jordan  and  others  v.  Sawki$t^ 
3  Bro.  Ca.  Ch.  }88. 

7.  In  the  printed  conditions  of  a  fale  by  audion  the  efiate  wet 
leprefented  to  be  free  from  incumbrances)  but  it  was  afterwardf 
difcovered  to  be  fubje^l  to  a  charge  of  1 7  /•  a<»year.  In  aa  a&ios 
on  the  cafe  againfc  a  purchafer  under  this  fale*  the  court  re* 
fufcd  to  admit  evidence,  that  the  auAioneer  had  publicly  ftated 

.  this  charge  from  his  pulpit ;  and  the  plaintiff  was  nonfuited ;  au4 
a  rule  for  a  new  trial  was  refufed  by  the  court  of  C;  B.^  they  ob« 
ferving,  that  it  would  open  a  door  to  fraud  and  inconvenience^ 
if  an  auAioneer  were  permitted  to  make  verbal  declarations  con- 
trary to  the  printed  particulars.  Gunnis  v.  Erkart^  i  H.  BladffiK 
289. 

8.  Agreement  in  writing  for  the  leafe  of  a  f^rm  for  twenty^ 
one  years,  referring  to  a  paper  containing  the  particular  terms^ 
The  intended  leflee»  on  a  bill  by  him  to  enforce  performance^ 
ofiered  parol  evidence,  that  a  part  only  of  the  claufes  contained 
in  the  paper  were  read  to  him ;  and  infifted,  that  the  other  clanfee 
were  contradi&ory  to  thefe,  and  ought  not  to  be  intsodipced  iota 
the  leafe.  But  the  evidence  was  refufed,  and  the  bill  difmi£BMl  % 
the  court  obferving,  that  the  only  thing  to  fupport  the  plaintiff 'a 
cafe  would  be^  to  prove  by  parol  endnce  which  of  the  daufei 
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were  read  afid  which  not ;  and  this  was  direfily  prohibited  by  tbe 

fiatute.     Brodif  ▼.  St.  Paui,  i  Vtf.jun.  326. 
Ttoeitt         9-  Parol  evidence  is  inadmiOibfe  to  prove  an  agreement  upon 
viriecy  of      the  purchafe  of  an  annuity  that  it  fliould  be  redeemable.    Irnham 
Sr^teftT    ^'  C^'^*^*  '  Bro^Ca.  Ch.  92.  Portmorey.  Morris^  2  Bro.  Ca.  Ch,  219. 
nony  bat      Hart  v  Shearwood^  Executor  of  Heynes^  I  Vef.jun.  241.     Hejnesv. 

been  offered,    ^^,.^    ,  ^,  £/tfrM.  6  CO.  S.  C. 
90t  a&  intro-  "^         *'  ^ 

do£kory  of  a  ntfo  agreeoKnt,  but  a9  arifing  upon  and  tending  to  explain  or  control  a  fubfifting  written 
agreement,  frdm  circuntftances  of  furprife,  miftake,  or  fraud.  The  <iiftin£tion  between  chsfe  and  the 
■bore  ftaied  cafes  it  pointed  at  in  Pitcairoe  v.  Og bourne,  pi.  ^'fup  The  lejeidion  of  the  teftimooy, 
unlefii  KcotDpanied  with  ftrong  grounds  for  the  interference  of  equity,  appears  to  prevail  with  nearly 
equal  force  in.  cafet  of  executory  c^'nrraAs,  when  in  writing,  and  in  intlrumenrs  adually  perfe£fced. 
The  cafes  alluded  to  will  be  principally  found  in  tit.  Ewdince  (A.  b.  54),vaDd  Fraud  (G.  a.,  (H.  a)} 
(It  a}y  &c.  ^ft*    See  alfo  1  Fow.  on  Contr.  417.  and  lit.  Drvijt  (G.  a  2},  /^o 

4 

N.  4.    Good  ^r  not :    confeffed  by  the  Pleadings  /  and  how  far 

ConfeJJion  or  Denial  compellable* 

r.  IF,  on  a  bill  for  fpecific  performance  of  an  agreement^  the 
defendant  admit  the  agreement,  as  charged  by  the  biU,  this  takes 
it  out  of  the  ftatute,  and  equity  will  decree  a  performailce,  a» 
veil  againft  the  reprefcntatives  of  the  party  confelTmg  it,  a& 
againft  that  pcrfon  himfelf.  2  jitk.  355.  3  Jtti.  3.  1  Fef.  221. 441* 
Ami*  586.  But  in  Steward y*CareleJs,  (cited  2  Bro.  Ca.  Ch.  563.  5.) 
Mr.  Baron  Eyre  was  of  opinion.,  that  all  the  cafes  which  had  been 
determined  on  the  defendant's  admii&on,  were  cafes  where  the 
ftatute  had  not  been  infifted  on., 

2.  In  Whaley  v.  Bagenal,  (dated yj^.  i.  pL  7.  ante^)  B.  put  in 
%  plea  of  the  Irijh  ftatute  of  frauds,  as  well  to  the  difcovery  as  to 
the  relief,  and  averred,  that  there  was  no  agreeih^nt  in  writing. 
The  plea  was  allowed  in  the  court  of  Chancery  there.     The  ap« 
pellant  contended  that,  the  agreement  having  been  followed  up 
with  written  evidence,  and  a£ls  done  in  part  performance  of  it, 
which  tended  to  take  the  cafe  out  of  the  ftatute,  the  plea  ought 
not  to  be  allowed  in  bar  of  the  difcovery,  without  negativing  the 
charges  in  the  bill.     On  the  other  fide,  the  fads  charged^  it  was 
faid,  were  loofe  and  unmeaning,  amounting  to  nothing  more  than 
a  treaty  or  propofal,  and  the  plea  went  rightly  to  the  difcovery  as 
veil  as  the  relief;  for  wherever  a  plea  is  fufficient  to  bar  the 
relief  prayed,  it  muft  go  to  the  difcovery,  otherwife  it  would  be 
nugatory.     Order  confirmed.     Gunter  v.  Haljcyy  Amh.  586.  S.  P. 
3.  Bill  for  fpecific  performance  of  an  agreement  to  aflign  a 
ehurcfa  leafe.     Pl^a,  the  ftatute,  with  an  averment  of  no  agree- 
ment in  writing,  except  a  letter  mentioned  in  the  bill,  which  it 
was  infifted  was  not  within  the  ftatute,  it  not  exprefling  the  terms 
of  the  agreement.    The  cafe  was  argued  before  Lord  Macclesfield^ 
when  the  plea  was  ordered  to  ftand  for  an  anfwer  with  liberty  to 
except ;  which  order,  upon  a  rehearing^  was  confirmed  \  his  lord* 
ihip  faying,  that  the  plea  of  the  ftatute  was  right,  but  that  the 
agreement  ought  to  have  been  denied  by  anfwer  t  for,  if  con* 
|eflcd|  the  court  would  enforce  it*    Tbat^  hs^  the  bill  ftated  (h^ 
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agreement  generally,  a  demurrer  might  have  been  allowed,  h\xV 
'where  it  isjfated  to  be  in  writings  the  plea  muft  be  fupported  by 
the  anfwer.     Child  r.  Godolphin^  cited  2  Brv,  Ca.  Ch,  556. 

4.  Aflignment  of  nn  advowfon  to  defendant  by  a  papift  \  who 
afterwards  conforming,  brought  his  bill  for  a  rcaflignmcnt,  fug- 
gefting,  that  he  had  afligned  only  in  truft  for  himfelf,  in  order  to 
avoid  the  penalties  of  the  (latutes  agatnft  papifts.  Defendant 
pleaded  the  fcatute  of  frauds ;  but,  by  his  anfwer,  admitted  the 
ailignment  to  have  been  for  the  purpofcs  chargod.  l.ord  Hard* 
wcke  admitted  that,  had  the  plea  Aood  by  itfclf,  it  might  have 
been  fuflBcient;  but,  coupled  with  the  anfwer  which  admits  the 
fadisy  it  mud  be  over-ruled.  Hid  the  defendant  demurred,  he 
added,  it  might  have  been  of  different  confideration.  Cottington 
V.  Fletcher^  2  AtL  155. 

5.  Bill  for  fpecific  performance  of  a  parol  agreement,  indft- 
icig  upon  feveral  fubfequent  a£ts  as  amounting  fome  to  a  re- 
duction of  it  into  writing,  and  others  to  a  part  performance.  The 
ftatute  of  frauds  was  pleaded,  both  to  the  difcovery  and  relief;  with 
averments,  i.  that  there  was  no  contra6t  in  writing  ;  2.  that  no 
zQts  had  been  done  in  part  performance  of  the  agreement  alleged 
by  the  bill,  except  certain  a£ls  which  were  iniifted  not  to  amount 
to  it.  The  plea  was  obje£led  as  double,  it  containing  two  diftin£t 
points;  forming  each  by  itfelf  a  bar  to  the  fuit,  but  never  rc«- 
dacible  to  a  (ingle  point,  which  was  the  great  commodioufnefs  of 
a  pica.  A  plea  too,  it  was  faid,  muft  confefs  and  avoid  ;  but  here 
the  faAs  charged  in  the  bill  are  denied.  This  then  is  matter  of 
anfwer,  not  of  plea.  Much  difcuilion  took  place  refpedling  the 
mode  of  taking  advantage  of  the  ftatute.  It  appears  to  have  been 
admitted,  that  if,  in  a  bill,  a  contrail  be  ftated  generaiJy,  and  the 
defendant  plead  the  ftatute,  and  no  contra£l  in  writing,  this  is 
GonGftent  with  the  bill,  wnti/ig  being  here  of  the  eflence  of  the 
agreeme/it ;  but  if  the  bill  ftnte  the  contraA  to  be  itt  writing 
when  it  is  not  fo,  this  is  not  matter  of  plea,  but  of  anfwer.  Lord 
Thurlo^Vy  on  the  ground  of  the  plea  in  the  prefent  cafe  containing 
two  different  and  diflincl  points,  direCied  it  to  ftand  for  an 
anfwer,  with  liberty  to  except.  Whitbread  v.  Brockhurfl^  1  Bro, 
Ca.  Cb.  404. 

6.  Bill  for  fpecific  performance  of  a  parol  agreement,  infifting 
upon  fome  circumftances  as  a  part  "performance.  Defendant 
pleaded  the  ftatute  of  frauds,  both  to  the  difcovery  and  the  relief; 
but  did  not  aver,  that  there  was  no  parol  agreement.  His  anfwer 
vent  only  to  a  denial  of  fome  of  the  fa£ls  charged  as  a  part 
performance.  Lord  Thurlonv  laid  afidc  the  charge  of  part  per- 
formance, and  refolved  the  cafe  into  the  fmgle  point,  whether  the 
ftatute  could  be  pleaded  without  fupporting  the  plea  by  an  anfwer, 
averring,  that  there  was  no  parol  agreement.  He  confidered  both 
eonfeflion  and  part  performance  not  fo  much  matters  of  con- 
fcience,  as  amounting  in  equity  to  exceptions  out  of  the  ftatute  ; 
and,  confequently,  that  if  part  performaince  were  alleged,  thie  de« 
ff  ndant  muft  anfwer  to  the  agreement,  ag  well  as  to  the  part  per*. 
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formaaee.  So  if  die  defendant  admitted  the  agreemaat.  Am 
danger  of  fraud  and  perjury  being  atoided,  it  is  requifite  he  (houid 
anfwet  it.  The  exception,  he  added,  if  founded,  made  it  like  any 
other  equitable  cafe.  With  refpeA  to  the  ftatute,.it8  fole  cBecb 
would  then  be,  to  preclude  the  agreement,  if  not  confefled  by  the 
defendant,  from  being  proved  aliunde.  And  thus,  if  the  bill  had 
only  ftated  the  parol  agreement,  the  plea  alone  would  not  hare 
applied ;  the  agreement  muft  ha?e  been  anfwered.  Upon  thefe 
grounds  his  lordfhip  over-ruled  the  plea.  It  was  afterwards,  how« 
ever,  re-argued;  when  his  lordfliip  (after  obferving  that  the 
.  agreement  here  ftood  confefled)  recurred  to  the  general  rule,  that 
whatever  afibrds  in  confcience  a  title  for  the  plaintifi^,  the  de- 
fendant cannot  be  exempted  from  difclofing :  but  the  cafes^  he 
added,  have  been  uniform  in  that  point  only,  fince,  where  the 
defendant  has  pleaded  the  ftatute,  and  has  not  confefled  die 
written  agreement,  the  court  has  in  no  cafe  compelled  him  to 
execute  it.  For  this  he  adverted  to  Whalej  v.  Bagenat  (pL  a. 
fupra)  as  decifive.  A  cafe  of  the  nature  under  difcuffion  appeared,^ 
indeed,  to  his  lordQiip  rather  matter  of  demurrer  than  of  plea ; 
but  he  conje&ured  it  was  from  analogy  to  the  courts  of  law  that 
the  praAice  had  become  otherwife.  His  lordfliip  then  proceeded 
to  confider  the  circumftances  of  the  cafe  before  him,  which  in- 
volved a  variety  of  collateral  matter  not  ftated  in  the  bill,  nor 
apparently  within  the  fcope  of  the  ftatute.  To  all  thefe,  he  faid, 
an  anfwer  was  put  in,  coupled  with  the  plea.  The  anfwer  dien 
did  not  over-rule  the  plea,  becaufe  perte£Uy  diftin£b,  and  not 
applying  to  a  contrad,  upon  which  the  plea  went.  He  meant 
to  determine  upon  the  ground  of  the  particular  cafe  before  him^ 
without  entering  into  the  general  queftion  of  what  fort  of  verbal 
agreement  the  court  would  carry  into  execution  upon  confefliont 
notwithftanding  the  ftatute :  addmg,  however,  his  decided  opi<« 
nion,  that,  where  fhere  were  general  inftruAions  for  an  agree- 
ment to  be  extended  afterwards,  and  reduced  into  writing,  and 
no  fraud,  there  the  locus  pmnitentU  might  be  taken  advantage  of* 
This,  however,  he  pbferved,  was  one  amongft  many  points  ari^ 
ing  on  the  contrariety  of  the  rules  which  haul  prevailed.  WbU'^ 
church  V.  Bevis^  2  Bro.  Ca.  Ch.  559.  See  Redding  v.  Wilkes^  %  A. 
400.  See  alfo  Fonb.  Treat,  of  Eq*  168.  (d).  171.  (e).  Miif^ 
Ch.pl.  210.  and  (I)  infra  pajjim^ 

N.  5«  Good  or  not.  petfornud  in  Part.    See  (I)  infra« 

s^"^5*^         (I)  Ejfecuted  in  Part.     By  agCar.  a.  c.  $. 

S.  pAROL  agreement  for  a  leafe.  Leflee  entered  and  enjoyed 
^  for  part  of  the  term,  and  then,  to  a  bill  to  compel  him  to 
execute  a  counterpart,  pleaded  the  ftatute.  The  plea  was  overn 
rukd,  the  agreement  being  in  part  peir&niied.  £arl  efMerford't 
CaJe,zStr.^i3,  ^      "^"^  ^^^ 

z.  la 


Conttaft  anil  agteement.  279 

1.  in  Denton  v.  Steward,  i  Fonb.  Treat.  ofEoAJS.  the  delivery 
of  pofieiBon  was  held  a  part  performance  of  the  agreement,  fo  as 
to  uke  it  out  of  the  ftatute ;  it  being  an  z€t  having  a  necqflary  re- 
ference to  fome  title  or  contraA.     5  Fin.  520.  pi.  23,  24.  S.  P. 

Zff  lite  manner f  wherever  tie  aBs  alleged  are  fueb  as  could  he  done 
mjittb  no  other  view  than  to  perform  the  agreement,  the  defendant  eannot 
fet  up  thejiatute,  hit  muft  anfwer  them,  as  in  the  following  cafes  z 

3*  Prior  to  the  defendant's  marriage,  500/.,  the  wife's  property^ 
was  agreed  to  be  ai&gned  to  truftees  for  her  feparate  ufej  and  a 
perfon  was  fent  for  to  prepare  the  writing ;  but  he  being  abfent, 
the  marriage  took  place  before  it  could  be  completed.  A  draft 
of  an  aiEgnment  was  afterwards  prepared,  in  which  alterations 
were  made  with  the  hufbanil's  own  hand-writing,  who,  on  de- 
livering it  to  the  wife,  told  her  he  had  made  no  other  alterations 
than  were  for  her  benefit,  and  foflfered  her  to  receive  the  intereft  to 
her  feparate  ufe  during  the  coverture.  To  a  bill  by  the  wife's 
legatee  againft  the  hufband  for  the  500 /.,  he  pleaded  the  ftatute. 
Lord  Hardwicke  deeming  thefe  fubfequent  fa^s  to  go  a  great  way 
to  take  the  cafe  out  of  the  ftatute,  over-ruled  the  plea ;  at  firft 
without  prejueUce  to  the  defendant's  infifting  on  the  ftatute  in  his 
anfwer :  but  this  claufe  he  afterwards  ftruck  out,  it  not  appearing 
ever  to  have  been  fo  dire&ed.     Taylor  v.  Beech,  i  Vef.  297. 

4.  In  Legal  v.  Millor,  ftated  (H),  fee.  2.  «.  3.  pi.  i.  ft^a,  the  ^ 
performance  on  the  part  of  the  landlord  of  the  parol  agreement 
was  held  to  fubftantiate  it  againft  the  prior  written  agreement. 
S.  P.  in  JTaHer  y.  Walker,  2  Atk.  98. 

5.  The  earl  of  P.  left  the  whole  of  his  real  and  perfonal  pro* 
perty^  fubjcA  to  a  life  annuity  of  200/.,  payable  to  Lady  if.  his 
fitter,  under  hi^  father's  will,  to  Lord  if.  (afterwards  Lord  P.), 
who,  in  order  to  fecure  his  title,  was  defirous  to  marry  Mifs  /f.» 
the  teftator's  heir  at  law,  a  minor.  With  that  view  Lord  P. 
made  a  verbal  agreement,  firft  by  an  agent,  and  afterwards  in 
perfon,  to  pay  Lady  H.,  who  was  much  diftreflcd,  not  only  her 
former  annuity^  and  the  arrears  of  it,  which  had  never  been  dif- 
diarged,  but  alfo  an  additional  life  annuity  of  200  A,  if  flie  would 
oonfent  to  the  appointment  of  a  near  relation  of  his  to  be  guar- 
dian to  Mifs  H.,  who  was  her  niece,  that  he  might  have  accefs  to 
her.  Under  this  engagement  Lady  H.  confented  to  the  appoint* 
ment,  as  did  alfo  her  two  fifters  with  a  view  to  ierve  her,  thougjk 
otherwife  averfe  to  it,  and  the  match  took  place.  Lord  P.  had 
alfo,  prior  to  this  engagement,  prevailed  upon  Lady  H.,  under  a 
promife  to  provide  for  her,  to  decline  the  acceptance  of  a  place 
in  the  French  courts  as  derogatory  to  her  rank.  A  bill  filed  ia 
Chancery  by  Lady  H.  againft  Lord  P.  and  others  for  payment 
of  thefe  two  annuities  and  the  arrears  was  difm&fled  %  but  on  an 
appeal  to  the  lords,  the  decree  was  reyerfed,  and  the  annuities 
and  arrears  pirdered  to  be  paid.  Ladj  Herbert  y*  Earl  of  PowU 
omd  others,  6  Bra.  Par.  Ca.  102* 

6.  Payment  of  part  of  the  purch^e-mmey  will  alfo  giye 

]0)idity  to  the  co&traAt    I^m  v.  Merlins,  3  Jtk.  u  Owenr. 

Daviis, 
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Davies,  i  Fef.  82.  S.  P.  And  this,  it  fccms,  even  dgainjt  Ac 
party  paying  it;  as,  where  one  had  paid  200/.  on  account  of  the 
purchafe-money,  and  then  wi(hed  to  decline  his  purchafe.  This 
payment,  with  other  a£ls,  was  held  to  amount  to  a  part  perform- 
ance. Bonett  V.  Gomeferroj  Bunb,  94.  See  l  Pow,  on  Contr,  304. 
Butf  if  the  aEis  alleged  be  merely  preparatory  or  ancillary  to  an 
agreement^  although  attended  with  ixpence  to  the  party  doing  ihetn^  or 
he  of  an  indifferent  nature^  and  equally  referihle  to  any  other  tranf-' 
aBion,  they  will  not  amount  to  a  part  performance ;  flill  lefs  if  they  he 
trivial  and  inconftderable^  however  numerous.     Thus^ 

7.  In  Clerk  v.  Wright^  Hated  in  (H),y^/7.  i.  pL  i,  fupra,  the 
circumftances  of  giving  directions  for  conveyances,  and  going  to 
view  the  eflate,  were  held  infuilicient. 

8.  And  in  Whaley  v.  Bagenal^  alfo  dated  in  (H),y?iff.  I.  pL  7. 
Jiipra^  in  addition  to  the  fads  there  enumerated,  it  appeared,  that 
B.  referred  federal,  of  the  tenants  to  A,  to  treat  for  renewals 
of  their  leafes,  and  cutting  down  timber ;  and  that,  to  prerent 
the  efie£t  of  an  elegit  againft  him,  he  produced  evidence  before 
the  jury  of  the  fale,  which  induced  them  not  to  return  him  feifed 
of  the  lands  in  queftion ;  which  acls,  it  was  infifted,  amounted 
to  a  part  performance.  But  the  plea  was,  notwithftanding, 
allowed. 

9.  The  fafts  inCfted  upon  in  Whitbread  v.  Brochhurfiy  ftated 
(H),yJr.  2.  n.  4>pL  g^fupra^  as  amounting  to  a  part  performance, 
were,  that  five  coheirefles  and  their  hufbands  conveyed  their 
Ihares  of  an  eftate  to  truftces  for  fale,  and  authorifed  two  perfons 
to  zOl  in  the  fale  as  their  general  agents.  The  agents  employed 
an  auAioneer,  who  contraded  with  the  plaintiff  for  the  fak  at  fo 
many  years  purchafe,  and  the  timber  to  be  valued  feparately ;  and 
he  made  a  memorandum  in  writing  of  the  terms,  which  he  fent 
to  the  plaintiff,  indofed  in  a  note,  apprifing  him  of  the  furveyor 
chofeh  by  the  vendors.  One  of  the  parties  wrote  to  two  of  the 
truftees,  informing  them  of  the  fale,  and  requefting  them  to  per- 
fzQ:  the  abftrad,  and  fend  it  to  the  plaintiff,  and  to  condud  the 
bufinefs  for  the  vendors,  with  whofe  concurrence,  he  added, 
he  wrote.  The  abflra£):  was  accordingly  fent,  and  the  furveyors 
of  both  parties  mett  and  named  an  umpire,  who  valued  the 
timber.  The  plea  indeed  was  over- ruled ;  but  upon  the  circum- 
ftance  of  employing  the  furveyors  to  value  the  timber  being  urged 
in  agreement.  Lord  Thurlow  obferved,  that  he  did  not'recolleft 
any  cafe  where  an  z€t  merely  introdudory  or  ancillary  to  the  agree- 
ment, tliough  attended  with  expence,  had  been  held  a  part  perform- 
ance. I  Bro.  Ca*  Ch»  412.  See  alio  S.  C.  cited  2  lb.  563.  where 
the  part  performance  is  noticed  to  have  been  laid  out  of  the  cafe. 

10.  The  fads  relied  upon  in  fThitchurch  v.  Bevis^  ftated  (H), 
JeB.  2.  n.  4*  pL  6.  fupra,  as  a  part  performance,  were,  that  an 
attorney  had  received  inflruAions  from  both  parties  to  prepare 
the  conveyance,  and  had  made  a  minute  of  the  contradt,  by 
which  the  purchafer  was  to  take  the  ftock  upon  the  premifes 
at  an  appraifcmcnt  ^  that  the  parties  had  fixed  upon  aa  appraifer 
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to  valae  tt ;  and  that  the  plaintifF  had,  with  the  defendant'n  ceo* 
fenty  articled  with  a  perfon  to  grant  him  a  leafe  as  foon  as  he  him- 
feif  ihould  be  in  pofleiBon.  But  all  thefe  z€ts  were  regarded 
as  weak  and  trivial,  and  bv  no  means  amounting  to  a  pait-per- 
formance.     See  Gunter  ▼.  Hai/ley^  Amb.  586.  S.  P. 

11.  Marriage  is  not  of  itfelf  a  part  performance  of  a  parol 
agreement,  fo  as  to  take  it  out  of  the  (latute,  unlefs  attended 
with  fomc  circumftances  of  fraud  or  miftake.  i  Vef»  '298.  3  Bfv», 
Ca.  a,  400.     Dundas  v^Dutini^  i  Fff.jun.  196. 

12.  Bill  forfpeciHc  performance  of  an  agreement  to  renew,  the 
plaintiff  having  built  a  houfe  on  the  eftate  of  the  two  defendants. 
The  terms  of  the  leafe  proved  by  the  plaintiff's  only  witnefs  dif'' 
fered  from  thofe  alleged  in  the  bill.  The  two  defendants,  in  their 
anfwers,  dated  an  agreement  different  from  both.  Th^  court 
obfervcd,  that  a  decree  upon  the  prayer  of  the  bill  would  be  con- 
trary to  the  evidence  for  the  plaintifF  ^  in  (Irictnefs,  therefore,  it 
ought  to  be  difmiiTed.     But,  as  there  had  been  an  execution  of 

/ome  agreement,  the  Mafter  was  directed  to  look  into  a  leafe  which 
had  been  tendered  by  the  plaintiff  to  the  defendants,  but  they 
had  refufcd ;  imd  to  execute  and  to  fettle  a  leafe  purfuant  to  the 
agreement  confefTed  by  the  anfwers,  containing  all  the  covenants 
and  daufes  of  the  ancient  leafe.  Plaintiff  to  pay  the  cofts.  Mor^ 
timer  v.  Orchard,  2  Fef.jun,  243. 

13.  Putting  a  deed  into  the  hands  of  a  foHcitor  to  prepare  a 
conveyance  to  a  fon-in-law  after  marriage,  held  not  fufficient  to 
take  a  parol  agreement  out  of  the  ftatute.  In  Redding  v.  Jfi/tes^ 
3  Bro.  Ca,  Ch.  400, 

(K)  Pleadings.  C.  A  3 

5Viner  5»^. 

•4.  ACTION  upon  an  agreement,  that  the  defendant  would 
*  procure  the  plaintiff  a  booth  at  the  horfe*race  on  Barnet 
Common,  The  declaration  ftated,  that  there  being  to  be  had  a 
certain  entertainment  of  horfe- racing  upon  Barnet  Common  in  the 
countv  of  Middlefex,  it  was  agreed,  tstc.  At  the  trial  it  was  proved 
that  the  whole  of  Barnet  Common  lay  in  the  county  of  Hertford  \ 
and  an  objedion  was  taken  on  the  ground  of  this  variance*  But 
Lord  Mdnsfitld^  and  the  reft  of  the  court,  on  motion  for  a  new 
trial,  faid,  that  the  gift  of  the  agreement  was  the  procuring  the 
booth  upon  Barnet  Common  y  that  it  was  perfe£lly  imknaterial 
whether  Barnet  Common  were  in  Middle/ex  or  not ;  and  therefore 
that  thofe  words  in  the  declaration  might  be  reje^ed.  Frith  v* 
Grajf  Hit.  7  G.  3.  4  Term  Rep,  B.  R,  561.  («.  a.) 

2.  Muni^tt  on  an  agreement,  by  which  the  defendant  was  to 
take  of  the  plaintiff  certain  premifes  known  by  the  name,  Isfc,^ 
and  the  goods  and  fixtures  which  (hould  appear  to  be  the  property 
of  the  plaintiff  by  a  fair  appraifement  by  two  appraifers  or  their 
umpire,  or  elfe  to  forfeit  a  depofit  of  five  guineas ;  and  if  either 
Ihould  fail  on  his  part  of  the  agreement,  that  he  (hould  pay  i  o  /.  to 
the  other  ezclufire  of  die  depofit^  the  defendant  to  take  poffeffioa 
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an  a  day  fpecified.    The  piaititifF  zterted,  that  on  the  day  he 
feady  and  willing  to  deliver  to  the  defendant  the  fatd  preniilef, 
and  fach  goods  and  fixtures  as  (hould  appear  to  he  the -property 
of  the  plaintiflF  at  fueh  appraifement,  as  in  the  faid  agreement 
mentioned  ^  yet  the  faid  defendant  did  not  then  nor  at  any  other 
time  accept  and  take  of  the  plaintiiF  the  faid  pienrifcs,  bnt  whoUy 
refufed  ib  to  do,  by  reafon  whereof  he  became  liable  to  pay  the 
iaid  fnm  of  lo  /.  exclnfive  of  the  depofit.    To  this  dedaration  the 
defendant  demurred  fpecially,  beeaufe  it  did  not  appear^  i.  daft 
the  plaintiff  had  any  intereft  in  the  faid  premifes  at  the  time  of 
maUng  the  agreement  4  nor,   2.  that  he  crer  reqoefted  die  de» 
fendant  to  take  the  faid  prenvfes,  ancl  fuch  of  the  goods,  {9V.  i 
noTf  3«  that  the  faid  goods  and  fixtures  were  erer  appraifed  in 
any  manner  whatfoever.     And  the  court  were  of  opinion  with 
the  defendant ;  for,  pfr  BttileTf  J.— This  is  not  like  a  demife  by 
deed  $  here  the  plaintiff  was  to  delirer  polSeffion,  and  therefbre 
he  ought  to  have,  (hewn  that  he  had  a  right  fo  to  do.    With  re* 
card  to  the  appraifement}  if  each  was  to  appoint  one,  he  fliould 
have  fliewn  that  he  had  appptnted  one.    The  plaintiff  had  leave 
to  amend.    Luxtm  v.  RoUn/on,  HiL  2 1 G.  3.  Dtftig.  620. 
ThccoiRt         3.  AAion  on  the  cafe  againft  the  flieriff  of  MidJdeJex  on  &e 
wVT*^' •^^''  ^-^^'  ^«  *4'/  ^«  '^  taking  the  goods  of  P.  in  execution  in 
tfiis*caie^f '  a  houfe  let  from  year  to  year  by  the  plaintiff  to  P.  without  paying 
BriftowT.     or  contenting  him  for  a  year's  rent  due,  and  of  which  the  de- 
wrigbc  is     fendants,  before  die  removal  of  the  goods,  had  nodce.    The  de« 
thoHty^be^    claretion  ftated  the  demife  in  this  manner :  diat  the  plaintiff,  ob» 
^ond  the       {5*r.  dcmifcd  to  P.  a  certain  meffuage,  to  hold  from  Miehaehnas 
**^A*f  ?""  fo'  *  y^****  *"^  ^^  ^^^  y^*'  to  year  duranii^  &c.  P.  yielding  and 
acoiuna'ia  P^yi^g  therefore,  yearly  and  every  year  during  the  faid  temit  to 

^intiieiaitt    dic  plaintiff,  thc  yearly  rent  or  fum  of L  by  four  even  and 

wuft'be*'*^    equal  quarterly  payments,  to  wit,  at  the  feaft  of,  &c. .  The  prin- 
proTcd  It      icipal  witnefs  called  on  the  part  of  the  plaintiff  was  P>  himielf^ 
laid.    Per-   who  proved  that  the  plaintiff  let  the  houfe  to  him  by  parol  for  a 
LTdownTiD  f^^^  ^^^  ^^^  Hictc  was  no  Aipulation  about  the  time  or  times 
that  cafe  wiu  for  the  payment  of  the  rent.    The  plaintiff,  by  the  dire£lion  of 
1b«  found  to   the  Judge,  had  a  verdift^  which  it  was  afterwards  moved  fiiould 
laftttfR!"  ^  ^^  ^^^^^*  ^"  ^^  eround  that  as  the  plaindff  had  laid  a  demife 
cords  and      With  a  refcrvaUou  of  rent  payable  quarterly,  he  was  bound  to  fupove 
wriKen  con-  jt  cxa£lly  as  laid,  and  that  having  failed  of  that  proof,  he  ought  to 
caufe  wiMn    ^^^^  y>tcn  nonfuited;  and  the  rule  to  (hew  caufe  was  made  abfolnte : 
the  plaintiff  for  though  it  Certainly  was  not  neoeffary  to  allege  that  part  of  the 
it  "*^«^  *     cafe  that  related  to  the  time  of  payment  in  order  to  maintaun  the 
^l^^\      afiion,  yet  fince  the  plaintiff  had  undertaken  to  aUege  it,  it  be- 
judgment  or  camc  ueccfiary  to  prove  it.  The  diftin&ion  is  between  that  which 
''^Aft'^^   may  be  rejected  as  furplufage,  and  what  cannot.    Where  the 
truly }  for  If  declaration  contains  impertinent  matter  fore^n  to  the  caufe^and 
ht  do  not,     which  the  Mafter,  on  a  reference  to  him,  would  -ftsike  outp  dttt 
tothe!!ai«B  ^^  be  rejcacd  by  the  court,  and  need  not  be  proved.    But  if 
ia»  that  that  the  vcry  giouud  et  the  a£Hon  is  mis^ftatedj  as  mere  yon  under* 
wbkkit      take  (0  xecite  that  part  of  a  docdoa  which  thp  a^ioa  is  iawukd^ 
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waA  h  is  mtfrecited,  that  will  be  fatal ;  for  then  the  cafe  declared  pm?ed  it  mc 
oa  18  different  fiom  that  which  is  proved,  and  you  muft  recover  ^^^^^"^ 
^foemmdtm  allegata  €f  fntaU.    Brifi§w  ▼.  Wrigkt  amdamtier,  Sa/f*  -u  declared 

^  *         ^  Bttlter,J.i« 

GinaiKt  ▼.  Phillipt,  3  Tenn  Rep.  B.  R.  646.  Where  a  CMtraQ  is  to  be  ftated  ia  a  dedantioa,  unle6 
It  be  Craly  ibted  che  pbiatiff  cawioc  recover.  Ptr  Lor4  Kenyon,  C  f .  ib,  645*  A  triYial  vaiiatkNi  ia 
teiaf  «it  a  conMifty  a  lecocd,  or  any  writtsn  loHmoieaty  U  fital)  becaufe  it  dooa  iiot  appear  that  the 
coatnft  ghreo  in  evidence  b  (kat  on  which  the  ^intiff  declares,  it  ia  matter  of  4efcripdon.  Ptr  Buller, 
J.  in  Dicwry  ▼.  Twi(iy4  Term  Ref .  B.  R.  560.  In  contradi  it  U  necefltfy  to  pfove  all  the  char|ea 
ML  the  dedaration  exa£Hy  in  Che  manner  they  ate  laid  ^  tf/!/«r  in  cafes  of  torts,  for  they  are  feveral  ^  and 
if  yon  frovt  one  of  them,  yon  foffidenrtjr  prove  f«ar«ale«  P4r  Lord  Hard«ipke«  in  Smith  v.  Hick« 
0iB,  R^.  Teflop.  Haidw.  55. 

4.  The  declaration  aHeged  that  in  confideration  that  the  plain- 
tiff, at  the  defendant's  reqnefti  had  undertaken  to  purchafe  of 
the  defendant  a  large  quantxtyt  to  wit,  400  buihels  of  oats,  ac- 
cording to  a  certain  fample  thereof  then  and  there  produced  bv 
the  defendant  to  the  plaintiff,  at  and  after  the  rate  of  is.  6 a. 
per  bufliel  thereof ;  the  defendant  undertook  to  fell  and  deliver  to 
the  plaintiff,  and  then  ftated  the  breach  for  n6n-deliverv«  At 
the  triid  it  was  proved  that  the  contra£l  was  for  fo  many  buflids 
ncoofding  to  the  Hartland^^ay  meafure,  which  contained  eight 
gallons  and  a  half  to  the  bufliel  \  on  which  it  was  cfaje£led,  i&ft 
the  contra£t  proved  varied  ftooi  that  declared  on,  for  diat  a 
buQiel,  without  any  other  explanation^  meant  a  bufliel  of  the  Win* 
lAifiir  meafure,  which  contains  eight  gallons.  The  plaintiff  had 
a  venli£l,  with  liberty  to  the  defendant  to  move  to  fet  it  aCde, 
which  the  court  afterwards  did,  on  the  ground  of  the  objeAion 
taken  at  the  triaL    Hodtm  v.  Cooke^  Tna.  3 1 G.  3«  4  7dr»  R^n 

5.  The  declaration  ftated,that  the  plaintiff  having  diftfained  fomc 
pi£bires  on  P«  his  tenant,  and  being  about  to  fell  them,  the  de- 
fendant, in  confideration  that  the  plaintiff  would  return  the  goods 
to  P.  andertook  to  pay  the  plaintiff  a  certain  part  of  the  rent  in  a 
week,  and  the  reft  in  a  month :  yet  that  he  did  not  pay,  C5V«  It 
appeared  in  evideooe  that  the  agreement  was,  that  the  plaintiff 
flioold  deliver  the  pictures  to  the  defendant,  and  not  to  P. ;  upon 
whidi  it  wasobjefted,  that  the  evidence  did  not  fupport  the  con* 
tra&  decbxed  upon  \  and  Lord  Kenyw^  before  whom  it  was  tried, 
thought  it  a  faUal  variance*  Levryy.Goodfin^  Eafl.  32  G.  3.  4  Term 

ttip.  B.  R.  687. 

d.  In  an  adion  of  affwmifit  the  declaration  ftated,  that  on  the 
I  ft  Mof  179a  it  was  agreed,  that  the  plaintiff  fliould  give  the 
defendant  a  colt  in  exchange  for  the  defendant's  mare,  and  fliouht 
pay  tfie  defendant  two  guineas  to  boot,  on  the  1 7th  December  folf 
lowing;  that  the  plaintiff  flKmU  keep  the  colt  till  the  29th  Sep- 
Umktr  foUowiag-i  that  motual  pronufes  were  made,  lic*\  that 
the  defendant,  to  make  the  agvtfsment  ntore  firm  and  binding, 
paid  the  phuntiff  qne  haifpenny  in  earneft  of  the  bargain ;  that 
the  plaintiff  kept  the  colt  until  the  29th  SefUmber^  and  that  the 
f  laiotiff  Kra9  itady  aad  wiUiag  and  ofifercd  to  pay  the  defendant 
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the  two  guineas,  and  requefted  him  to  accept  the  fame ;  but  that 
the  defendant  would  not  receive  the  raoney,  and  that  he  had  not 
delivered  the  mare  to  the  plainttfF,  although  oSften  requefted  fo  to 
do,  isfc.  The  defendant  demurred,  and  (hewed  for  caufe,  that 
it  did  not  appear  by  the  declaration  that  the  plaintiff  v^as  ready 
and  willing  or  ofFered  to  deliver  the  colt  to  the  defendant  in  ex* 
change  for  thevmare.  Builer^  J.  faid,  there  was  no  foundation 
for  the  objeflion  \  the  payment  of  the  halfpenny  vefted  the  pro- 
perty of  the  cole  in  the  defendant,  and  therefore  it  was  unnecef- 
fary  for  the  plaintiff  to  ftiew  that  he  had  tenderetl  the  colt.  But 
there  was  another  obje<3ion,  Wz.  that  the  plaintiff  had  not  alleged 
that  he  had  made  any  fpecial  requeft  to  the  defendant  to  deliver 
the  mare,  which  he  thought  a  fubilantial  defed  ;  and  he  faid, 
that  where  it  is  neceffary  to  allege  a  fpecial  requeft,  the  general 
words  **  although  often  requefted"  will  not  anfwer  the  purpofe, 
Bachy.  Owen,  Mich.  34  G.  3.  5  Term  Rep.  B.  R,  409. 

For  more  on  the  fubjefl:  of  Pleadings  in  A£tions  on  Contra£ls, 
vide  title  Anions,  and  the  feveral  divifions  of  PUadings  undejr 
the  different  titles. 


»^"^53'\  (L)  Decreed. 

SeB.  r.  In  refpe£l  of  the  ContraAing  Parties. 

THE  effe£ls,  in  equity,  of  contra£)8  entered  into  by  feme 
coverts,  in  refpc£t  of  their  feparate  property;  and  by  infant 
femes,  in  confideration  of  marriage,  will  be  found  in  Baron  and 
Ftfme  (E.  a.  7—8),  ante^  Enfant  {^pajftm)^  Jointure  (H),  pojly  and 
other  proper  titles.    See  alfo  (0),/g^,  xronb.  Treat.  ofEq.  69. 

SeB.  2.  In  refpedl  of  the  Thing  contra£ted  for. 

I.  An  exception  was  taken  to  a  Matter's  report,  that  a  good  title 
could  not  be  made  to  an  eftate  devifed  under  grant  from  the 
'  crown,  by  reafon  that  the  grant  contained  a  refervation  of  tin, 

lead,  and  all  royal  mines.  Lord  Hardwicke  allowed  the  excep- 
tion, ftating,  that  the  court,  in  decreeing  agreements,  muft  goven> 
itfelf  by  moral  certainty  ;  for  it  was  impollible  there  could  be  » 
mathematical  certainty  of  a  good  title.  In  the  cafe  before  him  there' 
was  no  pretence  that  there  had  been  any  fearch  for  roy^  mines 
for  III  years,  (the  commencement  of  the  grant,)  nor  wad  there 
any  inftance  where  the  crown  had  only  a  bare  refervation  of  rojal 
mines,  without  any  power  of  entry  j ,  that  it  could  grant  a  Ucitnce 
to  any  one  to  come  and  fearch  for  n^ines  upon  another's  eftate. 
Indeed  his  lordfliip  thought  the  crown  had  no  fuch  power. 
Lyddal  v.  Wefion,  2Ath.  19.  See  CtOton  r.  Wilfon^  Jlated  in 
5  Vin.  542.  pU  42*  hj  thi  nam  ofCoU  ?•  Wilfon. 

3.  Aa 
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St.  An  obje£iion  taken  bj  the  Mafter  iu  his  report  to  the  validity 
of  a  tide,  on  the  ground  that  the  alleged  tenant  in  tail  had  only 
a  trujl  eftate  for  his  life,  with  a  legal  remainder  to  the 'heirs  male 
of  his  body,  'was  allowed  %  and  Lord  Ch,  Thurlow  faid,  that  if  the 
point  were  only  doubtful,  he  would  not  oblige  the  purchafer  to 
take  the  title,  and  an  exception  to  the  report  was  over-ruled* 
Shapland  v.  Smithy   i  Bro.  Ch,  Ca.  75, 

3.  Upon  a  bill  for  fpecific  performance,  an  exception  was  taken 
to  a  report,  that  a  good  title  could  not  be  mad^  to  certain  leafe- 
hold  euates.  The  obje£iion  was,  that  the,  leafesj  which  were 
made  by  a  tenant  for  life  under  a  power,  were  not  purfuant  to 
the  terms  of  it ;  and  the  court  were  clearly  of  opinion  that  they 
VKtt  not.  The  queftion  then  was,  as  to  certain  a£ts,  faid  to 
amount  to  a  confirmation ;  but,  without  determining  the  eSedl  of 
thefe.  Lord  Commiflioner  Eyre  faid,  that  where  a  title  has  con* 
Cderable  difficulties,  and  there  are  no  means  of  clearing  thtjxx 
op,  the  court  ought  not  to  decree  a  fpecific  performance.  Were 
it  before  him,  the  inclination  of  his  opinion  was,  that  the  leafes 
were  confirmed.  Lord  Commiflioner  AJhhurJl  concurred^  though 
lie  alfo  inclined  in  favour  of  the  point  of  confirmation.  But 
upon  the  application  of  the  vendor's  counfel,  the  exception  was 
ordered  to  (land  over ;  fince,  if  difallowed,  it  would  appear  upon 
record,  that  a  good  title  could  not  be  made.  Cooper  v.  Denne^ 
H  Fe/.jun.  565.  4  Bro.  Ca.  CL  80.  S.  C. 

(M)  Decreed  in  Specie.  '  s^^^  srt- 

ie3.  I.  In  refpefl:  of  the  Subje<Sl-Matter  of  the  Contract. 

|.   A  Specific  performance  is  only  decreed   where  the  party 
^^  wants  the  thing  injpecie,  and  cannot  have  it  by  any  other 
means.     By  Sir  Lloyd  Kenyon  at  the  Rolls,  2  Bro.  Ca.  Ch,  34 1« 

a.  The  cafe  of  Tbomp/on  v.  Harcourt,  ftated  in  5  Vw,  548. 
//•  9.,  waSj  upon  an  appeal  to  the  Lords,  confirmed.  2  Bro,  Par. 
Ca.  415.  See  Cudd  v.  Rutter,  i  P.  IV.  570.  (S.  C.  with  Cudda 
▼.  Rufter,  ftated  in  5  Fin,  540.  pL  22.)»  and  Cox^s  n,  2,  3.  Sec 
alfo  Capper  v.  Harris^  Bunb.  135.,  where  Chief  Baron  Gilbert 
held,  that  a  bill  to  enforce  a  contrail  for  South-Sea  ftock  would 
not  be  entertained. 

3«  Bill  for  fpecific  performance  of  a  contrafl  for  purchafe  of  a 

'  lot  of  ftanding  timber  for  3050/.,  to  be  paid  in  fix  years.  Lord 
Hardwicke  ftated^  that,  in  general,  courts  of  equity  will  not 
entertain  fuits  for  enforcing  contracts  of  perfonal  chattels.  But, 
to  this  rule,  circumftauces  might  furnifh  exceptions ;  as>  if  tha 

,*buyer  were  a  (hip  carpenter,  and  purchafed  on  account  of  the 
Ticinity  of  the  timber  to  his  yard;  or,  on  the  part  of  the  ftUer,  if 
he  wiflied  to  clear  his  land,  there  nothing  would  anfwcr  the 

'  Juffice  of  the  cafe  but  a  fpecific  performance :  and  he  cit^d  the 
9CIX  iUt^  cafe,  to  which  he  rcfcmbled  the. one  before  him^  on 

tha 
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di6  circumftances  of  which  he  thought  fuch  a  bill  otight  to  tye 
•  tntertained.     But  he  difmifled  the  fuit  on  the  merits  for  frauds 

BuKton  V.  L0er,  3  AtL  383.     See  S.  C.  JlaUdin  (P.  2),^  pi.  i. 
infra. 

4.  Bill  fot  fpecific  performance  of  a  leafe  relating  to  alum 
Works,  and  the  trade  of  it,  which  would  have  been  greatly 
damaged,  had  not  the  leflee  performed  his  covenant.  The  court, 
although  the  maker  lay  in  damages,  decreed  a  fpecific  perform- 
ance \  inafmuch  as  an  a£tion  would  not  anfwer  the  juftice  of  the 
l:afe.     Duke  of  Buckinghamjlnrt  v*  VTari^  died  3  Atk.  383, 

Se9.  2.  Where  there  is  a  fpecific  Penalty  anhezed  to  the 

Gontradl. 

I.  Articles  for  purchafe  of  an  eftate,  with  a  provlfo^  that 
if  either  fide  fhould  break  the  agreement  he  (hould  pay  the 
other  100/.  One  ground  of  argument  on  behalf  of  the  ven* 
dor  againft  a  bill  for  fpecific  performance  was,  that  it  was  the 
Intention  of  the  parties  that,  upon  payment  of  100/.  by  either  of 
them,  the  agreement  Qiould  be  void*  Sedper  cur, — «  As  to  the 
'<<  defence  on  the  foundation  of  the  fum  (lipulated,  the  court 
**"  cannot  confider  that  as  a  ground  to  let  off  either  patty  wheii 
^<  they  pleafe  s  it  being  no  more  than  the  common  cafe  of  ^a 
^  penalty,  which  might  be  inferted  by  the  veiidee  in  order  to  be 
*'  paid  for  his  trouble  of  viewing;  and  meafuring  the  eftate,  btc. 
^<  fuppofing  the  defendant  fliould  not  be  able  to  make  out  a  title.** 
Howard  y.  HfpkinSj  2  Atk.  371. 

2*  On  a  marriage,  A.  and  jB.,  the  dideretlt  fathers  of  th?s  par« 
ties,  agreed  to  fettle  certain  landSk  A.  afterwards  made  the  con- 
veyance ;  but  B.  not  doing  fo,  gave  a  bond  in  the  penalty  of 
x2o6/.  for  the  payment  to^.,  his  executors  or  adminiftrators,  of 
600/.,  if  he  did  not  convey  his  lands^  On  a  bill  for  fpedfic 
^performance.  Lord  Hardwicke  held,  that  notwithftanding  the 
fpecific  penalty  annexed  to  the  breach  of  the  condition,  B.  mould 
not  have  his  elefbion,  either  to  pay  the  money  or  make  the  fettle^ 
tnent,  but  (hould  do  the  latter;  thaf  appeating here  the  primary 
obje^,  and  the  former  being  meant  only  by  way  of  further  fecu- 
rity*  Stronger  cafes,  he  Qbferved>  had  been  taken  in  this  fenfe, 
though  exprefled,  in  a  di^unQive  manner,  particularly  CovM^fjl 
V.  Coventry^  ftated  1 5  Vtn.  189.  pL  9.  dbUliner  r.  ChUSmr^ 
ftTV.  528.  See  Hobfin  v.  Trevor^  Parks  v,  Wilfin^  both  ffiated 
16  rin.  68*  pL  2*  and  fide-note,  and  pi.  3.  S.  P. 

3*  And,  in  fuch  cafes,  as  the. enjoyment  of  the  property  con* 
tra^d  for  is  the  principal  obje£^,  and  the  penalty  is  merely  ac- 
ceflional,  equity  will  interpofe  on  the  other  hand  to  prevent  the 
obligee,  &f ^.  from  recovering  the  penalty  at  law,  and  will  direct 
an  ifiTue  to  try  the  damages  a&ually  fuftained ;  as  in  Sbman  v. 
Jfaltmr,  I  Bro.  Ca.  Ch.  418.  Hardj  y«  Martin^  tk*  419*  n^ 
Mrringfon  y.  Ajne/lej^  zJb^'^J^u 

4*  But 
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4*  But  wherever  the  agreement  is  to  forbear  from  a  particular 
^&,  or,  on  doing  it,  to  pay  a  certain  fum  by  way  of  liquidated 
damages,  ^  tliere,  it  feems,  equity  will  not  in  general  interpofe  to 
prevent  a  violation  of  the  covenant  5  as  in  Woodward  v.  Styles^ 
(dated  21  Vin.  520.  pL  16.)  where  an  injundlion  againft  plough* 
ing  pafture  land  was  refufed. 

5.  There  are,  however,  fome  circumftances  which  will  induce 
the  court  to  interfere,  though  fpecific  damages  be  referved }  a8> 
where  the  lefTee  had  covenanted  not  to  plough  ancient  meadow, 
or  if  he  did,  to  pay  an  increafe  of  rent;  the  court,  upon  his 
threatening  to  plough,  appears  to  have  granted  an  injun£tion« 
Wtbh  V.  C/arke,  i  Font.  Treat,  of  Eq.  142.  Sec  Dulvjich  College 
r»  Davis,  Mich.  lySj,  cited li. 

6.  And  wherever  the  covenant  is,  to  do  a  particular  aA,  or  other- 
wife  to  pay  a  certain  fum  by  way  of  liquidated  damages,  flill  lefd 
if  it  (imply  ^e  on  the  doing  or  omitting  of  a  certain  a£l,  to  pay  a 
certain  fum,  there,  as  the  parties  have  themfelves  afcertained  the 
compenfation,  equity  will  not  relieve  againft  the  payment  of  fuch 
damages ;  fee  accordingly  Ponfonhy  v.  Adams,  6  Bro.  Ca.  Par,  417* 
Rolfe  V.  Paterfon,  i  lb.  470.  and  Lovje  v.  Peas,  4  Burr.  2225. : 
which  three  cafes  are  alfo  ftated  at  length  in  SuppL  tit.  Covenant^ 
(S.  a},  poft.  , 

The  three  enfuing  titles  are  not  confined  io  cafes  of  contraBs  in  fieri,' , 
but  comprife  alfo  agreements  usually  executed ;  courts  of  equity 
appearing  to  have  allowed  an  equal  extent  of  relief  in  both  in^^ 
fiances^  where  either  fraud,  extortion,  or  grofs  inadequacy  has 
been  the  ground  of  complaint • 

(N)   Though  there  be  no,   or  a  very  ttoequal    syWs4t. 

Confideration. 

SeH.  I.  Where  there  is  no  ConGderation. 

A  Bill  by  the  executor  of  a  grantor  to  have  a. voluntary  deed» 
**  declaring  the  trufts  of  ftock,  which  was  never  afterwards 
transferred,  delivered  up,  was  difmifled.  But,  to  a  crofs  bill  by 
the  ceflui  que  trufls  for  performance,  the  court  obfenred,  that 
where  a  deed  was  not  fufficient  to  pafs  the  eftate  out  of  the  hands 
of  the  conveyor,  but  the  parly  muft  come  into  equity,  they  had 
never  yet  executed  a  voluntary  agreement,  and  thkt  to  do  fo 
would  be  to  make  the  grantor  and  his  executors  truftees  for  the 
perfon  to  whom  he  had  fo  defeftively  conveyed,  which  no  court 
of  equity  had  ever  done.  Whenever,  it  was  added,  you  come 
into  equity  to  raife  a  truft,  you  muft  have  a  valuable  or  at  lead  a 
meritorious  conilderatioa.    Colman  y,  Sarnl,  i  Fefjun.  50. 


•Vot.  n.  u  Sts. 
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Se£i,  2.  Wh«re  the  Confideradon  is  unequal. 

N.  I.  Where  originally  inadequate, 

I.  The  decree  for  performance  of  the  contraA  in  Keen  t» 
StmkeUji  cited  in  5  Vin.  548.  //.  4.  ( fide-note )»  and  21  J]^.  541. 
pi,  3.  (dde-note),  being  the  cafe  of  an  agreeement  for  lands  at 
40  years  purchafe,  was  indeed  reverfed  upon  appeal }  not»  how- 
CTer»  on  the  ground  of  the  exorbitancy  of  the  price,  but  becaufe 
the  plaintiff  had  not  made  out  his  title  by  the  ftipulated  time. 
2  £rv.  Pur.  Cii.  3p6. 

Tte/bUowing  difta  in  pi-  a  &  3,  ^pear  illufirative  of  the  principles 
nvhicb  have  regulated  courts  rf equity  in  determining  %uherc  the  in* 
adequacy  of  the  conjiderationjiall  vitiate  the  context^  andnvhere  not : 

9.  Lord  Hardwicke^  in  enumerating  the  different  fpecies  of 
fraud  which  may  infe£t  a  tranfaAion,  fays^  **  It  may  be  apparent 
'<  firom  the  intrinfic  nature  and  fubjeft  of  the  bargain  itfelf,  fuch 
^  as  no  man  in  his  fenfes  would  make  on  the  one  hand,  and 
'*  as  no  honed  and  fair  man  would  accept  on  the  other ;  which 
**  are  unequitable  and  unconfcionable  bargains,  and  of  fuch  even 
'*'  the  common  law  has  taken  notice :"  and  he  inftanced  James  v, 
Morgan,  (dated  i  Fin.  321. //•  86.)  *<  Another  kind  of  fraud  is, 
*^  which  may  be  pre/umed  from  the  circumdances  and  conditions 
*^  of  the  parties  contra£king ;  and  this  goes  further  than  the  rule 
**  of  law,  which  is,  that  it  mud  be  proved^  and  not  prefumed : 
«*  but  it  is  wifely  edablifhed  in  equity  to  prevent  taking  furrep- 
<<  titious  advantage  of  the  weaknefs  or  neceflity  of  another, 
^  which,  knowingly  to  do,  is  equally  againd  confcience  as  to  take 
^  advantage  of  his  ignorance.**   2  ref.  155.  See  i  Bro.  Ca.  Ci,  9. 

3*  On  the  other  hand,  *<  Mere  inadequacy  of  price  is  fcarcely 
*<  fufficient  as  a  ground  of  equity ;  but  there  is  a  difference 
**  between  that  and  evidence  artfmgfrom  inadequacy.  If  there  be 
<<  fuch  inadequacy  as  to  (hew  that  the  party  did  not  underdand 
*'  the  bargain  he  made,  or  was  fo  opprcffed  that  he  was  glad  to 
**  make  it,  knowing  its  inadequacy,  it  will  (hew  a  command  over 
<<  him,  which  may  amount  to  fraud."  By  Lord  Thurlow^  2  Bro* 
Ca,  Ch»  175. 

4.  A,  had,  by  the  fame  mother,  two  fons  B.  and  C,  the  elded 
of  whom,  JS.,  was  fuppofed  to  be  tenant  in  tail  under  an  old 
fettlement,  but  was  in  reality  illegitimate,  being  born  before  wed- 
lock, which  fa£},  however,  was  unknown  to  any  perfon  but  A, 
and  his  wife.  By  deed,  to  which  A.^  £.,  and  C.  were  parties, 
dated  to  be  for  fettling  and  perpetuating  all  manors,  C^r.  in  the 
name  and  blood  of  the  family,  and  for  making  provifion  JFor  AJ% 
two  fons,  and  for  preventing  difputes  and  controverfies  that  might 
podibly  arife  between  them,  or  any  other  perfon  intereded,  and 
tor  baiTing  all  edates-tail,  (5*^.  one  moiety  of  the  edatewas  agreed 
to  be  limited  to  A*  in  fee,  and  the  other  to  A.  for  life,  remainder 
to  B.  and  his  iffue  male  in  dridl  fettlement,  remainder  to  C  and 
his  iffue  male ;  B.  was  afterwards  badardifed.  On  a  bill  by  the 
infant  fon  and  heir  of  j5.  againd  C  to  cdabliih  this  deed,  the 

latter^ 
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latfer,  among  other  obje£lions,  alleged,  that  there  was  no  valu« 
able  confideration  on  his  part  for  entering  into  it,  fince  he  ceded 
a  right  to  A.  without  any  compenfation,  being  hlmfelf  the  eldeft 
legitimate  fon.  Lord  Hardwich  cited  Cannv.  Cann,  dated  13  Fin, 
55O9  pL  8.  (fide-note),  where  it  is  faid,  that  an  agreement  entered 
into  upon  a  fuppofition  of  a  right,  or  of  a  doubtful  right,  though 
it  afterwards  come  out  that  the  right  is  on  the  otiier  fide,  is  bind- 
ing ;  and  BJs  legitimacy  was  doubtful  at  the  time.  This  too  was 
to  fave  the  honour  of  the  family,  and  was  a  reafonable  agreement^ 
which  always  weighed  with  the  court.  Decree  for  the  infant  hcir» 
Stapilton  V.  StapUton,  1  Atk.  2.  Pullenv.  Ready^  2lb.  591,  2.  S.  P. 

5.  Defendant  having  formed  a  lottery  of  plate,  jewels,  fffr. 
fold  tickets  to  the  number  of  1 1,000  to  the  plaintiff,  who  had  it 
in  view  to  enhance  their  value  by  fo  large  an  ingrofiment ;  but^ 
by  outftanding  his  market,  he  was  a  confiderable  lofer,  and  then 
fued  to  be  relieved  againft  the  contrafl  as  unconfcionable.  But 
Lord  Hardwicke  obferved,  that  to  fugged  weaknefs  and  indifcre- 
tion  is  not  fufficient,  for,  fuppofing  it  in  faA  to  be  a  very  hard 
and  unconfcionable  bargain,  dill,  if  the  party  enter  into  it  with 
his  eyes  open,  he  will  not  be  relieved  on  this  footing  only,  unlefs 
he  can  fliew  fraud.    Bill  difmifled.   Willis  v.  Jernegan^  2  Aih  25 1. 

6.  A  decree  at  the  Rolls  for  payment  of  two  annuities,  bought 
for  A.  the  feller's  life,  at  fix  years'  purchafe,  and  chargeable  oa 
the  dividend  of  Bank  dock,  which  A.  was  entitled  to  for  life,  was 
appealed  againd  for  the  inadequacy  of  the  price,  being,  as  was 
contended,  one  year's  purchafe  too  cheap.  But  it  appeared  that 
uf.'s  father  was  dead  at  the  time, .  and  himfelf  in  pofieflion,  fo 
no  anticipation  of  the  profits,  and  that  there  were  annuities  to  the 
amount  of  850/.  a-year  granted  before,  which  made  the  cafe  very 
unfavourable  on  the  part  of  A, ;  the  decree  was  therefore  affirmed. 
FUjer  v.  Sberard^  Amb.  18.  See  lb,  242. 

7.  A,^  aged  thirty,  after  having  ineffe£lually  fent  propofals  to 
market  for  raifing  money  by  poft  obit,  took  up  5000/.  from  B» 
upon  his  bond,  to  return  him  1 0,000 /•  on  the  death  of  a  lady 
aged  feventy-eight,  (from  whom  A,  had  great  expedtations,)  if  he 
(a.)  furvived  her.  She  lived  about  fix  years  afterwards,  and  died 
in  A.*s  lifetime.  XJpon  her  death  the  former  bond  was  can- 
celled, and  ^.executed  another  in  20,000/.  penalty  for  payment 
to  B.  of  10,000/.  and  intered  in  about  four  months,  with  a  war«, 
rant  of  attorney  to  confefs  judgment  thereon.  At  different  times 
afterwards  A,  paid  two  fums  of  1000/.  each  in  part,  and  then 
died.  Bill  by  his  executors  to  be  relieved  againd  the  bond  as 
founded  on  an  ufurious  and  unconfcionable  contra£i.  The  cafe 
was  ;irgtted  before  Lord  Hardwiche^  aflided  by  the  judges  of  K.  B. 
Three  points  were  made :  id,  whether  the  original  bond  was  void 
at  law  as  ufurious  ?  and  this  was  unanimoufly  determined  in  the 
negative  \  adly,  if  valid  at  law,  whether  it  was  contrary  to  con- 
fcience,  and  relievable  upon  any  principle  of  equity  ?  and  thirdly, 
whether  the  fubfequent  fecurities  amounted  to  a  confirmation  of 
the  tranfadion  ?  His  lordfhip  premifed  his  fentiments  on  the 
(tcond  head  with  the  obfcrvations  partly  dated  in  pU  2*fup.i  and 

U  a  thcfe 
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thcfc  he  concluded  with  dcfcribing  another  fpccies  of  fraud, 
namely,  where  the  contra£t  is  a  deceit  upon  another  perfoni  not 
a  party  to  it,  as  a  father,  anceftor,  or  relation,  who,  being  kept 
in  the  dark  with  rcfpcft  to  the  circumftances  of  the  heir  or  ex- 
pectant, has  been  induced  to  leave  his  eflate,  not  to  his  heir  or 
ftmily,  but  to  a  fct  of  artful  perfons  who  have  divided  tbej^ml 
beforekand.  Somewhat  of  this,  he  faid,  infcfted  the  cafe  before 
him  \  there  was  an  unconfclonablcnefs  in  the  very  nature  of  the 
bargain :  it  appeared  that  the  affair  was  intended  to  be  carefuUy 
concealed  from  the  lady,  and  that  fi.  had  entertained  a  mifgiving  as 
to  its  validity  in  equity.  The  cafe,  however,  was  clearer  of  a£tual 
fraud  than  almoft  any  chat  had  appeared,  and  B.  had  throughout 
conduced  himftlf  wi:h  great  c  mdour.  His  lordftiip  however  reded 
his  determination  upcn  the  lall  point  of  the  fubfequent  afts  of 
A,^  which  were  pcrfcftly  voluntary,  and  done  when  he  was  in 
affluence,  and  no  lonj^cr  under  appreht^nfion  of  tlie  aflair  coming 
to  the  knowledge  of  the  lady ;  fo  that  there  was  no  relation  upon 
whom  any  deceit  could  be  pradifcd.  His  lordfliip  therefore^, 
with  the  entire  concurrence  of  the  judges,  relieved  only  againft 
the  penalty  of  the  bond.  EarlofCheferfteld  v.  Jattfon^  i  Aik.  301. 
2  Vef,  125.  S.  C.  With  refpcft  to  the  fubfequent  afts,  which 
will  give  validity  or  not  to  a  tranfaclion  in  itfelf  unfair,  fee  Taylor 
V.  Rochfordy  and  Crowe  v,  Ballcndj  (P)  infra^  pL  2.  1 1. 

8.  Contrail  for  a  piece  of  ground,  which  was  to  be  inclofed, 
for  20/.  Upon  a  bill  to  enforce  it,  the  defence  was,  that  it  was 
worth  200/.  Although  the  contra£l  was  in  Jterii  yet,  neither 
party  knowing  the  value,  the  Mafter  of  the  KoUs  decreed  a  per- 
iformancc.     Anon,  cited  by  LordTkttrlciVy  I  Bro.  Ca.  Cbf  158. 

9.  By  marriage- fcttlements  terms  of  years  were  created  for 
raiiing  12,000/.  for  daughters'  portions.  There  were  two  daugh-* 
tcrs  A.  and  B. ;  the  latter  eloped  with  and  married  a  French 
fcrvant  before  the  age  of  fifteen.  All  the  intermediate  ufes  of 
the  fettlemcnts  having  failed,  the  fee  defcendcd  on  A.  and  B. 
B.'s  hufband  afterwards  dying,  (lie  married  S.  and  levied  fines, 
and  fettled  her  moiety  on  herfelf  and  S.  for  their  lives,  remainder 
to  their  iflue,  remainder  to  5.  in  fee,     Queftions  then  arifing,  and 

*a  fuit  being  carried  on  relative  to  the  forfeiture  incurred  by  B. 

under  4th  &  5th  P.  far  M.,  by  aflenting  to  her  firft  marriage, 

5.  and  B.  being  in  diftrcfs,  came  to  terms  with  A.  (her  fifter), 

and  their  mother,  by  af  deed  purfuant  to  which  S.'s  remainder  in 

fee,  on  failure  of  iflue'of  himfelf  and  £.,  (of  which  there  was  then 

no  probability,)  was  conveyed  to  A,  in  fee,  and  2000/.  was  to  be 

raifed  for  payment  of  S.  and  B.*s  debts.     Bill  to  fet  afidc  this 

deed  as  obtained  by  furprifc  from  diftreflcd  perfons,  and  for  raifing 

6000/.,  B.'s  moiety  of  the   12,000/.     Lord  Tburi&fVf  without 

deciding  whether  under  the  ftatcd  circumllances  the  6000/.  was 

a  fubfifting  charge,  or  was  merged  in  the  fee,  as  was  contended 

by  the  defendants,  thought  that,  in  either  cafe,  it  was  impoffibic 

to  fct  up  the  term  for  raifing  it  againft  the  deed  in  queftion. 

Then,  as  to  the  deed  itfelf,  it  was  indeed  a  hard  bargain  as  to  S., 

who  had  parted  with  his  fee  for  a  very  little.    But  that  was  not 

8  fufficiez^t* 


Contraft  atiO  agreement  291 

fufficicnt.  It  was  impoflible  to  ftate  any  grofs  furprife ;  the  par- 
ties  were  apprifed  of  what  they  were  about,  and  having  advifcd 
with  CQunfeli  had  made  a  bargain  which  afterwards  appeared  un- 
equal. Bill  difmifled.  Stephens  v.  Batemariy  i  Bro.  Ca.  Ch,  22* 
MaUen  v.  Merrill,  2  Atk.  8.  S.  P. 

10.  A.i  z  young  man,  being  entitled  to  an  eftate  upon  the 
death  without  iffue  of  an  uncle  aged  fifty-two,  unmarried,  and  a 
lunatic,  B.  granted  to  A.  an  annuity  of  200/.  during  the  joint 
lives,  of  himfelf  and  his  uncle,  in  confidcration  of  6000 1,  to  be 
paid  by  A.  to  B.  upon  the  death  of  the  uncle  without  iiTue  in  the 
lifetime  of  ^.,  otherwife  nothing  to  be  paid.  Bill  to  fet  afide 
the  agreement  difmifled ;  Lord  Thurlow  faying,  although  he 
could  not  encourage  fuch  agreements,  (till  he  could  not  fet  them 
afide,  but   upon  broad   grounds.      Henley  v.  Aclon^  2  Bro.  Ca. 

a.  17. 

XI.  -rf.  was  entitled  to  two- thirds  of  a  ground-rent  of  36/.  per  The  report- 

tffffi.  for  a  term  of  about  thirty-two  years,  iiTiung  out  of  houfes  f»>  however, 

of  the  grofs  annual  value  of  157/.,  hut  fubje<a  to  land-tax  and  |ha{^*from 

great  deduftions  for  repairs,  and  was  alfo  entitled  to  two-thirds  of  the  rcafon 

the  reverfion   in  fee  of  the  houfes  cxpe£kaiit  upon  the  term.  *Ji«geJfo' 

Being  in  diftrefs,  he  (old  his  fliare  of  the  rent  and  reverfion  to  mTnaMon',  It 

B.9  who  was  apprifed  of  his  lltuation,  for  an  annuity  of  34  /   for  may  be  pre. 

his  life,  charged  on  the  premifes.    B.  afterwards  bought  the  other  ^"™*'^  ^'l*^ 

third  part  of  the  rent  and  reverfion  for  250/.     On  a  bill  to  fet  Hcrnev.** 

afide  the  contract  for  fraud,  evidence  was  given  of  a  valuation  Meers, 

by  two  furveyors  on  each  fide,  the  mean  of  whofe  edimates  was  ?Ycrn.465. 

about  580/.     Bill  difmifled;  the   Lord   Chief  Baron  giving,  as  CaCh.iyS. 

the  principal  reafou,  that  there  was  no  cafe  wliere  mere  inade-  note  from 

quacyof  pticehadbeenfufficicnt  tofetafidea  tranfadion.  GriEths  ??' h'u* 

^    o  ^      I        '     .t      12     L  n        r^      r>i  **'  had  not  bectt 

.f  •  SpratJey,  in  the  M.xcheqi4er,  2  Bro.  Ca.  Lh.  1 79.  //.  mendoned. 

See  tlfo 
Heithcot^  ▼.  Paignon,  dated  (P),  pt  9,  and  Vaughan  r.  Thomas,  Oated  (P.  2),  pi.  3.  m/*. 

12.  Old  age  alone  is  not  a  fuflicient  ground  to  prefume  impo- 
fition  in  an  unequal  contrafb.     Lewis  v.  Peadf  i  P''e/l  Jan.  19. 

13.  An  apothecary  gave  his  patient  fifty  guineas  to  receive  five 
hundred,  or  an  annuity  of  one  hundred,  if  the  latter  fhould  fur- 
vive  a  year ;  which  he  did.  A  bill  by  the  former  agninft  the  lat- 
ter^s  executors  was  immediately  difmifled,  as  the  ptnintifF  could 
not  have  fucceeded  at  law.    Priejlly  v.  JVilkinfony  i  Vef.jun.  214. 

N.  2.  Where  eventually  inadequate. 

X .  In  Pope  V.  Roots,  7  Bro.  Par,  Ca.  1 84.  Lord  Chancellor  Apjley 
obfcrvcd,  that  the  cafe  of  Ca/s  v.  Rudele,  ftated  in  2 1  Vin.  545.  • 
pL  1.  was  mifreprefented ;  for  that,  by  the  piintcd  cafes,  it  ap« 
peared,  that  the  vendor  made  a  title  in  January  1791  uy  C'^iivey* 
snce  executed,  and  the  earthquake  did  not  happen  till  Jtdy  \  692. 
That  the  vendee,  by  his  anfwer,  admitted  he  had  7oo/.\  in  his 
hands;  and  the  decree  was  founded  on  a  good  title  having  been 
ConTcyed  Co  him.   .1  Bro.  Ca.  Ch.  157.  ru 

IJ-^       ^  2.  PlaintifF, 
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2»  Plaintiff')  a  poor  dragoon,  being  entitled  to  a  reverlion  in  fee 
of  a  fmall  eftate  after  the  death  and  failure  of  iflue  male  of  a 
tenant  for  life,  who  had  no  fon,  nor  was  married,  fold  it  to  de- 
fendant. The  tenant  for  life  died  in  about  a  month  afterwards. 
Bill  to  fet  afide  the  conveyance  as  made  at  an  undervalue.  Lord 
Hardwidu  obferved,  that  there  was  no  proof  of  any  fraud  or  im- 
poCtion,  nothing  but  fufpicion;  and  therefore,  it  would  be  too 
much  to  fet  afide  the  purchafe  merely  on  account  of  the  value : 
that  every  purchafe  of  this  kind  muft  be  on  the  foot  of  great  uH* 
certainty ;  nor  ought  the  event  to  vary  the  cafe,  (ince  it  might 
have  been  very  different.     NicoU  v.  GquU^  2  Vef.  422. 

3.  One  poffefled  of  150/.  was  defirous  of  purchafing  an  annuity 
for  her  own  life,  and  for  that  purpofe  applied  to  an  attorney, 
who  calculated  her  life  worth  about  five  years'  purchafe,  (he  being 
feventy,  which  calculation  was  (hewn  to  B.^  who  granted  her  an 
annuity  at  ten  years  purchafe.  She  died  before  any  payment  of 
the  annuity.  Lord  Baihwrfi  refufed,  upon  all  the  circumftances« 
to  fet  afide  the  tranfaAion.  Baldwin  v«  Boulter^  citid  i  Bro,  Co. 
Ch.  156. 

4.  A.  contracted  for  the  fale  of  land  for  200/.,  and  an  annuity 
of  50/.  for  his  life,  and  was  drowned  two  days  after.  Againft  a 
bill  to  enforce  performance  his  heirs  contended,  that  no  payment 
having  ever  been  made  the  contra£t  was  void.  Lord  Thurlow,'^ 
'<  Let  there  be  an  inquiry  as  to  the  value  of  an  annuity  for  the 
"  life  of  ^.,  in  order  to  introduce  the  queftion,  whether  an  eftate 
<<  being  difpofed  of  for  an  annuity,  which  is  a  contingency,  the 
**  contract  Ih^ll  fall  to  the  ground  if  no  payment  be  made.  I 
*'  think  if  the  price  be  fair,  the  contrafl  ought  not  to  be  cut 
*<  down  merely  becaufe  the  annuity,  which  is  a  contingent  pay- 
*<  ment,  never  became  due/'  Mortimer  v.  Capper^  i  Bro.  Ca^ 
Ch,  156.    See  S.  C.  cited  in  3  lb,  609. 

5.  In  Jachfon  v.  Lever ^  3  Bro,  Ca.  Ch.  60 J,  (dated  alfo  in  jin^^ 
nuity  (H)y^/.  3.  ante^)  an  annuity  of  280/.  for  A.  the  vendor's 
life,  for  which  an  eflate  wasj  in  July  1787,  contra£ted  to  be  fold, 
was  to  be  payable  quarterly,  the  firft  payment  to  be  on  the  ^^jth 
December  then  next.  A»  was  to  receive  the  rents  till  Michaelmas  ; 
and  it  was  provided^  that  if  he  happened  to  die  before  that  time, 
the  contra^  (hould  be  void.  A.  furvived  29th  S^ptemter^  On 
S9th  December^  four  days  after  the  firft  payment  of  the  annuity 
became  due,  ^.tendered  it  to  A.*s  agent.  A*  died  rather  fud- 
denly  on  ift  February  1788.  In  addition  to  the  queftion  which 
arofe  upon  the  necefuty  of  inrolment,  it  was  contended,  that  tlic 
death  of  A.  before  the  completion  of  the  contraft  put  an  end  to 
it  i  efpecially  as  the  ftipulated  fecurity  for  his  annuity  was  never 
completed.  But,  on  the  other  fide  it  was  faid,  that  to  agree 
that  if  A.  (hould  net  live  to  a  certain  day  the  bargain  (hould  be  at 
an  end,  was  bargaining  that  if  he  did  live  it  (hould  be  carried  into 
execution ;  that  the  confideration  was  in  its  nature  contingent, 
and  as  the  contrail  was  completed  in  A.'s  lifetime,  fo  as  to  entitle 
cither  party  to  c^  for  a  fpecific  performancci  it  was  immaterial 
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how  loiig  aftcnw:ard8  he  lived.  B.  too  had  duly  tendered  the 
annuity,  which  was  not  the  cafe  in  Pope  v.  Roots^  dated  (P.  2) 
inf,  pL  2.  And  the  contrafk  was  decreed  to  be  fpccifically  carried 
into  execution.  Sec  James  v.  (hueny  (E),  fupra^  pi.  6.  but  there 
the  red  ud)  ion  of  the  profits  in  the  place  contrafted  for,  appeared  not 
to  have  been  an  event  in  the  contemplation  of  the  parties  at  the  time. 

Note ;  The  cafes  diftributable  under  (P)  in(.  form,  infaB^  the  other 
pari  of  the  alternative  ariftng  out  of  the  foregoing  cafes  ;  each  <f^ 
thefe  claffes  C9mprifing  cafes  in  which  the  c^ntraEl  was  obje^ed  to 
on  account  of  the  unreafonahlenefs  of  the  terms  s  ivhi/e  in   ibt 
latter  the  contrail  was  ejlahlifbeiy  in  the  former  fet  aftde*, 

(O)  Not  perfeiSted,  but  decreed ;  and  againft  whom,  5]^l2!L!li* 

not  Party  thereto. 

I.  CEE,  in  I  Pon.  Treat,  of  Eq.  283.  (y),  i>.  291.  (h),  a  collco- 
*^  tion  of  the  cafes  relating  to  contra£ls  by  hufbands  and  /r* 
nants  in  tail.  They  arc  to  be  found  alfoin  their  appropriate  places 
in  Kiner, 

2.  To  the  cafes  of  this  defcription  may  be  added  the  following : 
A  feme  covert,  being  entitled  to  two  mefluagcs  in  fee,  (he  and 
A.  her  hufband  gave  verbal  diredions  to  -B.,  their  fteward,  to  fell 
them  by  public  auftion.  Two  days  afterwards  A.  wrote  a  letter 
to  B,  as  follows :  «<  Sir,  As  I  have  a  great  many  applications  for 
««  my  houfes,  I  will  by  no  means  part  with  them  under  120/. 
««  Mrs.  A.  defires  her  bed  compliments  to  you  and  Mrs.  -B."  B. 
conceiving  himfelf  authorifed  to  fell  by  private  contraS,  agreed 
to  fell  to  the  plaintiff  for  150/.  which  was  30/.  more  than  A. 
expreffed  himfelf  willing  to  take.  On  a  bill  againft  A.  and  wife 
for  performance,  they  admitted  the  verbal  direftions ;  but,  as  the 
premifes  were  not,  purfuant  to  them,  put  up  to  au£iion,  thp  wife 
infifted  that  (he  was  not  bound.  And  accordingly  the  court  dif- 
mifled  the  bill.     Daniel  v.  Adams  te*  Vx.  Amh.  495. 

3.  See,  in  Hinton  v.  Hinton^  ftated  Copyholds  (H.  e),  p^,  the 
effea  of  the  contract  of  the  baron  copyholder  upon  his  feme'* 
freebench. 

4.  Articles  to  make  partition  between  joint-tenants,  if  they 
amount  in  equity  to  a  feverance  of  the  joint- tenancy,  will  he  en- 
forced againft  the  furvivor.     Hinton  v.  Hinton^  2  Vef  634. 

5.  See,  in  Jointure^  and  Marriage,  poft,  the  effcas  of  contracts 
entered  into  by  infant  femes  in  confideration  of  maniage, 

(P)  Unreafonable,  fet  afide,  ?^»"  ^f  ^ 

I.  •yWO  failors,  who  had  got  in  debt  on  (hore  in  Ireland^  and 

*"    had  been  refufed  afliftance  by  their  capuin,   fold  their 

^rize-money  for  one-fourth  of  its  value  to  one  who,  to  deteriorate 

^  fhe  wortbi  bad  urged  to  them  the  danger  they  ran,  either  of 

U  4  *>«i"8 
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being  pricked  for  not  rejoining  their  ihipi  or  of  lofing  the  priK 
by  recapture  on  her  way  to  England.  This  fale  was  fet  afide  for 
smpofition  in  equity.  Baldwin  y.Rochford^  i  Wilf.  229,  How^* 
Weldtm^  2  Vef,  5 16.  (where  there  was  a  mefne  aflignmenti  attended 
however  with  circumftances  which  appeared  almoft  to  amount  to 
notice).    S.  P. 

2.  And  relief  was  alfo  granted  toT.  a  failor,  in  another  cafe,  not- 
withdanding  after  the  original  fale, which  was  made  by  him  when  ill 
to  his  phyfician  for  150  /.,  a  fecond  agreement  was  made,  by  which 
after  ftating  the  fale,  and  that  a  bill  had  been  filed  to  fet  it  afide, 
which  T*  agreed  fliould  be  difmiflcd  with  cods,  in  conlideration 
of  60/.  paid  or  fccured  to  be  paid,  (the  purchafer  having,  in  fad, 
given  his  fccurity  to  pay  it  out  of  the  fecond  dividend,)  ST.  re- 
nounced all  claim,  Wr,  Nor  was  Chefterfield  v.  Janfon^  dated 
(N),y^r.  2.  /!«  i.pl.T.  antff  which  was  <cited  on  the  other  fide, 
allowed  to  be  in  point ;  the  feller  being  there  at  the  tiqie  of  the 
confirmation,  apprifed  of  the  nature  of  the  contraA,  and  free 
from  apprchenfion ;  but  in  this  cafe  there  appeared  to  be  a  con* 
tinuation  of  the  oricrinal  fraud.  Taylor  v.  Rochford^  2  Vef.%%i. 
See  Crowe  v.  Bailor d^  inf,  pL  11.  S.  P. 

3.  if.  a  !'chool-boy,  contra£led  a  debt  of  59  /.  for  burgundy, 
champagne,  is^c,  with  E,  a  vi£lualler,  in  five  months  time.  A 
few  days  after  he  came  of  age>  G.  prevailed  upon  him  to  give  a 
note  for  the  59/.  without  delivering  any  account.  Notwithdand- 
ing  the  note  was  given  after  //.  came  of  age.  Lord  Hardwcke 
direfied  it  to  be  delivered  up  to  be  cancelled  \  the  circumdances 
indicating  a  continuation  of  the  impofition  on  the  part  of  G* 
Brfioitf  V.  Galley,  2  Atk,  ;^4. 

4*  In  Freeman  v.  Bijbop^  lAth.  30.  Lord  Hardwicle  held,  ift, 
that  an  heir  of  twenty-two  or  twenty-three  years,  if  a  tradefman 
isipofe  upon  him  by  felling  at  extravagant  prices,  in  nnmberlefs 
inftances,  (hall  be  relieved  in  equity ;  otherwife  if  in  a  fingle  in- 
ftance  only.  2dly,  That,  in  relieving  an  heir  againd  fraud,  equity 
does  not  confidcr  whether  the  edate  in  eipeftancy  come  to  him 
as  heir  to  his  father,  and  by  defcent,  or  from  any  other  relation. 
Sec  Che^erfield  v.  Janfiny  {N),y?r.  2.  n.  1.  pL  ^.fupra. 

5.  Thp  bill  difmifTed  in  Lwgwood  v.  Barnardijlon^  dated  5  Fin. 
549.  was  filed  in  a  crofs  fuit  by  L.  the  purchafer  of  the  reverfipn 
for  fpecific  performance ;  but  the  original  fuit  was  indituted  by 
the  vendor,  who  obtained  relief  on  the  ground  of  its  being  an 
unconfcionable  bargain,  on  payment  of  principal,  intered,  and 
rxpences.  2  Atk.  133.  See  Heme  v.  Meeds^  i  Vern.  465.  and 
a  Bro,  Ch,  C«.  177.  /I.  (from  Reg.  Lib.).  S.  P. 

6.  A.  a  man  of  family  and  a  didreffed  charafter,  had  annuity 
tranfadlions  with  B,  a  money-lender,  which  continued  increafjng  till 
B.  advanced  him  a  fum  which  with  hib  former  loans  amounted  to 
2250/.  For  this  A,  £.rant(  d  him  an  annuity  of  300/.  for  his  (-/^.'s) 
life,  redeemable  at  the  end  of  three  ytars  for  2400  /.    At  the  end 

.of  ten  years  A.  applied  to  redeem,  which  5.  rcfufed ;  whereupon 
A.  filcii  his  bill  for  liberty  to  redeem  on  payment  of  JB.'s  principal 
ind  intcrtft  money.    Lord  Hardwick^^  only  doubt  was  whether 

J.  waa 
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^.  vat  entitled  to  redeem  ab  initio,  or  only  from  the  time  of  hi$ 
application ;  but  by  his  recommendation  the  parties  came  to  termf 
upon  the  repurchafe.  He,  however,  expreflcd  his  inclination  to 
treat  It  as  a  loan  throughout.     Stanhope  v.  Car,  a  AtL  231, 

y,  A.z  younger  brother,  in  gaol  for  debt,  afligned  by  deed  an 
annuity  of  1 50  /.  for  his  life  to  £.  for  1050  /.  repurchafable  for  thf 
fame  fum  on  fix  months'  notice.  Upon  the  execution  of  the  deed^ 
3.  infiftcd  that  an  indorfement  fliould  be  made,  by  which  A,  wa$ 
to  pay  an  additional  75/.  for  'the  repurchafe.  To  this  A.  con- 
fented,  by  reafon,  as  he  charged,  of  his  diftrefs.  Bill  to  redeem 
on  payment  of  principal,  intered,  and  cxpences.  Lord  Hardiuicki 
faid,  that  equity  had  never  laid  down  any  general  rules  in  thcfe 
cafes,  left  the  ufurers  (liould  contrive  fome  means  of  avoiding 
them;  it  had  therefore  always  determined  upon  the  particular 
circumilances  of  each  cafe,  giving  relief  wherever  there  was  the 
lead  tindiure  of  fraud.  The  cafe  before  him  appeared  a  tranfac- 
tion  to  avoid  the  (latutes  of  ufury ;  the  principal  was  in  no  rifk* 
Gnce  the  life  was  infurable.  The  attendant  circumilances  (hewed 
opprefiion.  And  he  decreed  relief  upon  the  terms  prayed  \  and  , 
refufed  an  allowance,  which  was  requefted  on  the  other  Gde,  for 
infurance,  becaufe  A*b  life  had  never  adlually  been  infured.  Law^ 
In  y»  Hooper,  3  Ati,  278.  See  Caverley  v.  Dudley,  B.  541.  and 
Hutchinjon  v.  Wilfon,  4  Bro*  Ca.  Ch.  488. 

.  8.  5.  a  tenant  for  life,  being  neceflitous,  granted,  at  'different 
times,  two  annuities,  one  of  120/.  for  900/.  and  the  other  of 
100/.  for  800/.  both  redeemable,  and  unattended  with  any  par« 
ticular  t:ircumftances  of  extortion.  The  annuities  being  three 
years  and  an  half  in  arrear,  and  the  grantee  proceeding  at  law  to 
recover  them,  bill  by  A.  for  an  injun£lion,  and  for  relief  agiinft 
the  annuities,  on  payment  of  principal  and  intereft.  Lord  Chan« 
cellor,  on  paymenc  of  the  arrears  into  court,  granted  the  injunc* 
(ton  till  hearing,  and  feems  to  have  exprefied  his  inclination  to 
make  it  perpetual,  on  payment  of  principal  and  intereft  into 
court,  had  5.'8  life  been  infured,  which  was  not  the  cafe.  SiarU 
T.  Carpenter,  Amb.  242.     See  Longuet  v«  Scawef^  1  Vef.  402. 

9.  G*  a  remainder-man  in  tail  cxpe£tant  on  the  death  of  B» 
(a  life  of  eighty,  and  infirm)  of  a  large  efiate,  being  much  dif- 
trefied,  after  ^dvcrtifin^  without  effe^  a  perpetual  reverfionary 
annuity  of  300/.  to  commence  on  J9.'s  death,  fold  it  to  C.  who 
was  apprifed  of  his  circumftances,  on  the  following  terms,  pro- 
pofed  by  G.  himfelf :  The  annuity  was  valued  at  feventeen  years* 
purchafe,  amounting  to  5 100  /. ;  C.  was  to  grant  G.  an  annuity  of 
400  /.  for  the  life  of  B,  which  was  valued  at  feven  years'  pur« 
^hafe,  2800/.  and  was  to  pay  G.  the  remaining  2300/.  The 
money  was  paid,  and  deeds  were  prepared  to  this  efFe£t.  Billf 
after  the  death  of  B.  to  fee  afide  the  tranfaclion  for  grofs  inade^ 
quacy,  on  payment  of  principal,  intereft,  and  cofts«  Lord  Tbur^ 
hw,  after  obferving  that  tl>ere  was  no  proof  of  deceit  on  the  part 
of  C.  laid  down,  that  to  fet  afide  a  conveyance  there  muft  be  an  m* 
equality  fo  grofji  and  manifefti  that  it  n^uft  be  impolfible  to  ftats 
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it  to  1  man  of  common  fenfe  without  producing  an  exclamation 
at  ft.  If  the  parties,  therefore,  were  of  full  age,  treating  on 
equal  terms,  without  any  impofition,  and  there  was  an  inequality^ 
CTcn  a  grofs  one,  the  court  in  general  had  not  fet  it  afide.  Bat 
tin  hetr  expedant  of-  an  eftate-tail  he  thought  entitled  to  peculiar 
protedion,  not  fo  much  on  the  ground  of  a£lual  fraud,  as  for 
the  pernicious  confequcnces  of  expofing  fuch  charadlers  to  de* 
jprcdation.  The  contrafl  before  him  appeared  as  enormous  as 
Noii  V.  Hi//  (dated  13  Fin.  544.//.  3.),  without  a  (ingle  circam- 
ftsmce  to  fliade  it ; — 2800/.  for  ^n  annuity  of  400  /•  for  a  life 
^orch,  as  it  appeared,  one  or  two  years'  purchafe  at  the  utmoft. 
And  his  lordlhip  decreed  relief  upon  the  ufual  terms  of  a  mort- 
gage fecurity.    Gwynn  v.  Heaion^  i  Bro.  Ca.Ch.  r. 

io»  A,  agreed  to  purchafe  of  i9.,  being  then  thirty,  but  occa- 
Bonally  afllidied  with  the  gobt,  an  annuity  of  5a/.  for  JS/s  life, 
f fecured  by  a  bond  and  judgment,  with  an  affignment  of  B*% 
falary  as  a  commiffioner  of  the  tax-office,)  for  200/.  which  was 
paid,  and  A.  infured  B*s  life  for  2oe/.  for  feven  years  for 
5/.  5/.  6d.  ptr  ann.  premium^  Bill  by  B.  to  redeem,  on  payment 
of  the  purchafe-money  and  intereft.  The  value  of  the  annuity 
was  referred  to  the  Mafter,  who  reported,  that  it  was  worth  ten 
years*  purchafe,  but  that  the  market-price  waa  fix.  Sir  Lhjd 
Sinjon  at  the  Rolls  being  of  opinion,  that  A.  taking  advantage  of 
B!%  diftrefs  had  purchafed  the  annuity  much  under  the  market-- 
price, decreed  it  to  be  fet  afide  ab  initio^  on  the  terms  prayed. 
This  decree  was  afterwards,  upon  appeal,  affirmed  by  Lord 
•  Thtsr/ow,  who  obfenred  that,  where  the  terms  themfelves  befpeak 
the  diftrefs  of  the  party,  the  court  gives  relief  (  here,  he  faid, 
W2S22P^ceni,  clear  profit,  with  a  certainty  of  the  principal 
being  fecure.  Heathcote  v.  Paignon^  2  Bro.  Ca.  Ch.  167.  Carjsfiri 
V.  Carysfordf  iked  It.  177.  S.  P. 

1 1.  A.f  entitled  to  a  reverfionary  legacy  of  |ooo  A  payable  on 
the  death  of  one  aged  fixty-nine,  and  being  prefled  for  money, 
employed  B»  as  his  agent  to  fell  it}  who  bought  himfelii  in  the 
name  of  another, 'for  300/.,  which  he  told  A.  was  the  higheft 
offinr  he  could  get.  The  300  /•  was  paid  to  A,f  his  brother,  and 
his  tutor,  in  fmall  fums,  49  /.  10/.  of  which,  however,  was  de* 
sied.  Afterwards  A.,  apprehenfive  that  tlie  knowledge  of  the 
tranfa^ion  would  reach  his  father,  repurchafed  the  legacy  from 
£.,  who  pretended  it  had  in  the  interim  become  his  property,  for 
900  /•  payable  on  the  death  of  his  father,  who  was  aged  fixtf- 
three,  and  fecured  by  his  bond.  Bill  by  A.  after  his  father's 
death  to  be  relieved,  on  payment  of  the  money  zGtuzWj  advanced, 
and  intereft.  Lord  Thur/ow  thought  the  purchafe  being  by  B. 
himfelf,  when  employed  to  fell,  was  alone  fufficient  to  fet  afide 
the  firft  tranfadion.  '  With  rcfpeft  to  the  ctkSt  of  the  pofl-Mt 
bond  as  a  confirmation  ;  if  one,  under  oppreffion  or  impofition, 
give  a  bond,  and  afterwards,  knowing  that  the  bond  is  bad,  will  give 
a  new  bond,  that,  he  faid,  will  amount  to  a  confirmation  i  out 
not  any  aA  done  under  the  iuflueacc  of  the  former  tran&^ion, 
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md  the  opinion  that  that  bond  is  good.  In  the  cafe  before  him,  the 
bond  was  not  given  freeljr*  but  under  the  influence  of  the  for- 
mer tranfaclion.  And  he  decreed  relief,  with  cods.  Crowe  r. 
Ba/lardf  I  Fef,  jun.  215.  3  Bro.  Ca.  Ch.  1 1 7.  S.  C.  Norris  v* 
Roddy  cited  lb.  119.  S.  P. 

The  cafes  comprtfed  in  tke foregoing  feHion  are  all  of  fraud  upon  one 
cfxht  contra^ing  parties,  and  therefore  diftributablefolely  under  the 
prefent  head  of  ConirAQ. ;  but  there  is  a  numerous  clafs  of  cafes  ^vhere 
the  engagement  is  in  fraud  of  third  perfons,  as  in  the  injlances  of  pri^- 
vate  agreements  on  marriage^  or  on  compounding  debts^  &c.  Thefe 
cafes  Mr,  Viner  has  arranged  under  the  heads  of  Fraud,  Mar* 
riage,  is^c»  where  the  fubfequent  decifions  onfuchfubjeEls  will  be  found, 
They  arealfo  colleEled  in  3  P.Wms.  75.  Cox's  n.  I.  and  1  Foub. 
Tr.  of  Eq.  %i6.  (x), 

(P.  2)  Unreafonable }  not  decreed.  [Suppl.  SeSf.) 

1.  I N  BuKton  ▼.  Lifter^  (M),/.  i.  pL  l^fupra^  it  appeared,  that 
^  the  defendant  offered  the  plaintiff  2800/.  for  the  timber, 
but  the  latter  infifted  on  3  $00/.,  and  faid  that  A.  and  B.^  two 
timber-merchants,  had  valued  it  at  fo  much ;  and  this  he  affirmed 
on  his  honour,  which  induced  defendant,  relying  on  the  judg- 
ment of  thefe  men,  to  agree  to  give  3050/.  for  it.  It  afterwards 
came  out  that  A.  and  B.  had  valued  the  timber  at  2500/.  only. 
The  bill  was  difmiiTed  for  the  mifreprefentation;  but  without 
cofts,  on  the  plaintiff's  agreeing  to  give  up  the  agreement. 

2.  A.  feifed  in  fee  of  certain  tenements  in  mortgage,  being 
fixty  years  old,  and  in  perfefl  health,  with  a  view  to  increafe  his 
income  for  his  life,  xnjuly  1770  contra£ied  to  convey  them  to 
iS.,  free,  of  incumbrances,  on  or  before  3ifl  Offober  then  next, 
for  an  annuity  of  70/.  for  his  (-^.'s)  life,  payable  half-yearly,  and 
to  commence  from  5th  April  then  lad,  from  which  time  B  was 
to  receive  the  rents.  In  order  to  effe£luate  this  contra£l,  A.  gave 
notice  to  the  mortgagee  of  his  intention  to  pay  her  off.  The 
agreement  could  not  be  performed  at  the  day,  by  reafon  of  the 
indifpofition  of  the  mortgagee;  and  two  days  after  A.  met  with 
a  hurt  on  horfeback,  of  which  he  died  in  ten  days,  without  hav- 
ing received  any  payment  of  the  annuity.  To  a  bill  againfl  his 
reprefentatives  for  a  fpecific  performance,  it  was  objected,  that 
the  agreement  was  origtnaUy  unreafonable,  the  eftate  being  worth 
upwards  of  800 /.y  and  the  annuity  might  have  been  bought  for 
590/.  Befides,  it  was  faid,  that  B»  had  not  carried  the  agree- 
ment into  execution  on  his  fide,  by  paying  the  annuity  on  the  5th 
•cf  OBober  when  it  became  due.  And  the  bill,  fo  far  as  it  fought 
a  fpecific  performance,  was  difmiffed ;  and  the  difmiffal  was,  on  an 
appeal  to  the  lords,  affirmed.     Pcpev.  Roots j  7  Bro.  Par.  Ca.  1 84. 

3.  A.^  reprefenting  himfelf  to  be  fifty-five,  in  December  17759 
fold  an  «nnuity  of  300/.  for  his  own  life  for  1500/.  to  B*9  who 
fofttred'ms  life  as  pf  that  age»    Two  years  afterwards,  A.  was 
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JMcovettd  to  have  been  (ixty-one  when  the  annuity  was  granted 
(but  this  he  fwore  by  his  anfwer  he  did  x^ot  know  at  the  time,) 
and  in  confequence  B,  was  obliged  to  pay  an  additional  infurance 
of  7/.  2/.  6^.  '1  and  ^.|  on  this  beinp;  reprefented  to  him^  agreed 
to  grant  an  additional  annuity  of  50/.  to  B,,  to  take  place  from 
Deandfir  17751  which  was  done ;  but,  in  the  grant  of  it,  a  con- 
Cderation  of  250  /•  was  mentioned,  when,  in  fa£t,  no  money  was 
paid«  In  December  1779,  there  being  475/.  due  for  the  arrears 
of  the  two  annuities,  an  agreement  was  entered  into  for  the  re* 
purchafe  of  the  annuities,  ahd  difcharge  of  aU  arrears,  for  2000/. 
to  be  paid  by  indalmcnts,  with  intereft  in  the  interim.  On  a  bill 
by  B.  to  enforce  this  contra£V,  the  value  of  the  annuities  was 
referred  to  the  Mafter,  who  reported  them  originally  worth  nine 
years*  purchafe.  The  court,  refufing  to  give  a  fanftion  to  fo  un- 
confcientious  a  bargain,  difmiiled  the  bill.  Vaughan  v.  Tljomas^ 
I  Bro.  Ca,  Ch.  556. 

4*  T'he  degrees  of  disfavour  with  which  unrenfonahle  contra^  are 
viewed  by  courts  of  equity  vary  in  proportion  to  the  exorbitancy  rf  the 
terms*  In  cafes  where  the  party  applying  for  a  performance  has  alfo  a 
remedy  at  lawt  '^  ^^^^  ^^^  always  follow  ^  from  the  mere  difmijfal  of 
tbr  b'tlly  that  equity  would  relieve  the  other  party  again/l  the  contraB^ 
fince  it  flill  permits  another  remedy  to  remain  open.  See  Jordan  v. 
Hawkins,  4  Bro.  Ch.  Ca,  477.  But  the  merits  of  the  cafe  are  better 
afcertained  where  equity  has  the  io\z  jurifdiciion^  ftnce  there  a  refufal 
to  decree  performance  is  tantamount  to  relief  againfi  the  contraBy  as  im 
Floyer  v.  Sherard,  Amb.  19.  and  dated  (N)  fee.  2.  n.  i.  pi.  6. 
fupra,  where  the  annuity  was  fecured  upon  dividends  of  iruft flock; 
and  the  courts  upon  being  urged  if  they  would  not  fet  the  agreement 
esftde^  at  leafi  not  to  extend  their  q/ftjlance^  replied^  that,  in  the  cafe 
before  them^  there  was  no  difference  between  fetting  the  agreement 
iffide  and  not  giving  relief  y  ftnce  there  was  no  way  of  getting  at  the 
^  dividends  but  in  that  court :  and  yet  they  do  not  appear  to  have  re* 
garded  the  contraB  very  favourably  in  that  cafe^  as  may  hefeen  in 
Amb.  243.  Inhere  is  alfo  a  third  and  intermediate  defcription  of  eefes^ 
where  equity^  noithout  giving  relief  upon  the  exprefs  ground  of  unrea* 
fonablenefsy  has  laid  hold  of  circumflances  of  non-performance  on  the 
ether  fide  to  difmifs  the  billy  which  ^  had  the  cafe  been  favourable  ^  thej 
would  have  relieved  againfi.^  as  in  Keen  vl  Stukeley,  ftated  (N) 
fee.  2.  n.  I.  pi.  I.  and  Pope  v.  Roots,  pi.  2.  fupra*  See  (&) 
infra,  and  i  Fon.  Trea.  of  £q.  1 20. 

aVThers^Q.'      ^  Qj^  Moderated.     See  (R)  inf.  fee,  2.  pi.  2. 
sTiiicfsso'  (R)  Not  ftriaiy  performed;  relieved.  In  what  Cafes. 

_  * 

SeB.  I.  Where  not  performed  within  the  time  limited. 
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expiring,  and  the  plaintiff  having  not  requeued  a  renewal,  the  that  thecal 
defendant  agreed  to  leafe  the  premifcs  to  other  perfonj.     The  ^^riicafe 
plainuiF  then  being  in  poflcflion  applied  for  a  new  leafe,  which  of  a  colliery, 
defendant  rcfufing,  he  filed  his  bill.     The  Lord  Chancellor  was  *^  *^''»  ^'<>" 
clearly  of  opinion,  that  the  plaincifT.  having  omitted  to  apply  at  !hc  pro*" 
the  time  aj^rced  on,  was  not  entitled  to  relief;   obferving,  that  if  ?"«>»  "»'«'»• 
a  kffee  wtrc  relievable  in  fuch  a  cafe,  he  knew  not  where  the  ^^«  '"flu- 
court  would  ilop.  It  would  be  faying,  the  Icflee  (hould  be  loofe,  judgment  of 
an.l    the  lefibr  boand.     Allen  v.  Hilton^   1738,    i  Fon»  Tr<a. t of  xbe  court; 

^1-  425-  (c).  t,^^ 

certainly  appeared,  in  the  note  which  the  annotator  had  of  the  cafe,  to  bare  adverted  to  fuch  circum- 
ftaice:  bac  that  h.s  lordfliip  feemed  to  h.«ve  reitcJ  his  decifion  upon  general  piinciples,  and  not  upoa 
the  pa'ticularcircumiiances  of  the  cafe.  And  he  refers  to  Bay  ley  v.  Corporation  of  Leominfter,  3  Bro* 
Ca,  Ch.  519  I  Vcf.jun.  476  S.  C  llatcii  alfo  Suppl.  tit.  Covenant  (L.  4),  pi.  6.  poft^  where  leiTec 
for  three  live?,  renewable  on  the  dropping  in  of  one  of  ihem,  waa  held  not  entldeid  to  renewal  ^fter  two 
lives  bad  faUea  ia« 

« 

/ 

^.  A  bill  for  fpecific  performance  of  articles  of  fale  was  de-  Inanoteto 

creed  in  favour  of  the  plaintiff  the  vendor,  without  any  regard  .M**  P"°" 

had  to  his  negligence  in  not  producing  his  title-deeds,  and  not  ^he\dit<^'of 

tendering  a  conveyance  within  the  time  limited  by  the  articles ;  the  third 

Lord  Chancellor  obferving,  that  moft  of  the  cafes  in  that  court,  *^*^*^'*  ®^ 

relating  to  the  execution  of  articles  of  fale,  were  liable  to  this  tioniitito* 

objection  ;  but  that  he  thought  there  was  nothing  in  it.     Gtbfon  ha^e  been 
V.  Pat<rfony   I  Atk.   12.  {b).     See  Buchanan  v.  ^^rtenjbaw,  Jated  ^^^^J^^ 

{E)^/upra,  pL  6,  where  failure  at  the  day  was  not  allowed  to  borottgh*fa" 

aiFe<^  the  contra£l  even  at  law.  Lloyd  v. 

Coilett, 
(dated  pi.  5.  Mfra^)  that  it  appeared,  from  Lord  Hardwick<s  notes,  that)  application  being  made  within 
the  rime  to  the  defendant,  the  vendee,  to  perform  bis  contra^,  he  faid  he  would  not,  but  would  go 
into  Siot/artJ  to  a?oid  being  compelled  fo  to  do.  It  appear^  alto,  it  is  aviJed,  from  the  bill  in  Reg.  Lib. 
that  the  defendant  had  ag'eed  to  let  ^irt  of  the  lands  to  the  ^btnliff.  The  defendant  in  his  aafwer  faid, 
that  he  had  made  frequent  applications,  w'thtn  ihe  limited  time,  for  the  titlt.dccds  or  copies  ^  but 
tliat  the  plaintiff  had  negle£ked  to  produce  them. 

3.  An  eftate  was  put  up  to  fale  by  au£kion  on  nth  November 
1791  upon  certain  terms,  one  of  which  was,  that  *the  purchafe 
ihoold  be  completed  by  the  5  th  of  April  following.  B,  was  the 
bed  bidder  at  9100/.,  and  paid  a  depofit  of  910/.,  and  figned  the 
ufual  undertaking  to  complete  upon  having  a  good  title.  To  a 
bill  againft  B.  for  fpecific  performance,  he  objeded,  that  about 
the  end  of  January  he  had  applied  for  an  abftrad,  which  was  not 
fent  him ;  and  that,  after  the  expiration  of  the  time  for  completioti^ 
he  applied  for  a  return  of  the  depofit,  faying,  he  (houJd  not 
proceed)  and  that,  a  few  days  after  21ft  Aprils  he  received  an 
abftrafl,  accompanied  with  an  intimation,  that  a  fuit  in  equity 
inuft  be  determined  before  a  title  could  be  made,  upon  which  he 
again  declined  to  proceed.  The  caufe  came  on  firfl  before  the 
Lords  Commiffioners,  who  granted  an  injunction  againft  recovery 
of  the  depofit  at  law,  which  was  afterwards  continued  by  Lord 
Ch.  Loughborough,  It  then  came  on  before  the  Mailer  of  the 
Rolls,  who,  thinking  that  a  fuSicient  communication  had  been 
nade  of  the  real  ikate  of  the  delay,  and  that  B.  had  acquxefced 

in 
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in  it,  or  at  lead  not  fufBciently  declared  his  diflent  from  going  ott^ 
referred  the  title  to  a  Mailer.  Pincke  v.  Curteis,  4  Bro.  Ca.  Ci,  3294 
S.P.  in  Fordjcev.  Fordy  ib.  495. 

4.  C.»  on  loth  Atiguft  1792,  agreed  to.purchafe  certain 
ground- rents  for  2600 /•»  the  purchafe  to  be  completed  on  or 
before  25th  March  1793 ;  and  he  paid  100 A  depofit.  To  a  bill 
filed  againft  him  on  6th  November  1793  for  a  fpecific  perform- 
ancCf  and  for  an  injundion  in  an  adlion  for  the  depofit,  his  de- 
fence was,  that  he  had  frequently,  between  loth  Auguji  1792 
and  25th  March  1 793,  applied  to  T.  the  auctioneer,  and  W.  the 
vendor's  folicitor,  for  an  abftradl  of  the  title,  to  no  effeft ;  that 
ihortly  after  25th  March  1793,  he  applied  to  T.  for  the  depofit 
and  intereft,  who  defired  him  to  write  a  letter  to  him,  which  he 
might  (hew  W.y  which  he  did  on  4th  April  1793,  infiiling  on  his 
depofit ;  that  he  repeatedly  applied  for  his  depofit  between  4th 
April  zxiA  loth  June,  when  he  brought  his  aAionj  that  no  ab- 
ftra£l  was  delivered  till  1 6th  September  following,  when  he  was 
out  of  town ;  that  on  25th  OBober  upon  his  return  he  wrote  to  ^^., 
infiiling  that  he  would  not  complete.  C.  alfo  dated  by  his  anfwer 
the  values  of  the  ground-rents,  and  of  the  government  long  an- 
nuities when  he  contraded,  and  on  i6th  September  1793,  and  in- 
ferredy  that  the  value  of  the  former  had  diminifhed  560/.  and 
upwards  \  that  had  he  been  fumiflied  with  the  ab(lra£l  in  due 
time,  he  believed  he  could  have  re-fold  the  ground-rents  to  ad- 
vantage. In  fupport  of  the  injundiou  it  was  urged,  that  lapfe 
%  of  time  was  not  regarded  in  equity,  and  that  greater  delay  had 
occurred  in  many  cafes  where  performance  had  been  decreed,  and 
Pineke  v.  Curteii  {pL  i^.fupra)  was  cited.  But  Lord  Ch.  Lough* 
borough  confidered  the  condu£l  of  the  vendor  as  evidence  of  an 
abandonment,  and  refufed  the  motion.  Lloyd  v.  Collett^  4  Brom 
Ch.  Ca.  469.    See  Potts  v.  JFebb,  cited  U.  330. 

.5  An  agreement  was  made  for  the  fale  of  a  reverfion,  in 
which  the  purchafe- money  was  (lipulated  to  be  paid  at  a  given 
day,  which  not  being  afterwards  done,  the  vendor  was  difcharged 
from  his  contra£l ;  Lord  Ch.  Loughborough  obferving,  that  it  was 
of  the  eflence  of  juftice  that  a  contraf^,  refpe£ling  a  reverfionary 
eftate,  (hould  be  executed  immediately,  fince  no  man  fells  a  re- 
verfion  who  is  not  diftrefTed  for  money :  intereft,  he  added,  in 
fuch  a  cafe,  could  be  no  compenfation  for  the  delay.  Nexuman 
T.  Rogers,  4  Bro.  Ch.  Ca.  391. 

8eB.  2.  Where  not  ftridly  performed  in  other  refpeds. 

T.  A.  the  father,  being  tenant  for  life,  remainder  to  B.  his 
fon  (the  plaintiff),  the  latter  conveyed  the  inheritance  to  the 
former,  to  enable  him  to  pay  his  debts,  and  A.  mortgaged  the  eftate 
to  C  for  4053/.  By  fubfequent  articles,  A.  and  J9.  agreed  that 
C.  (hould  be  put  into  pofieffion,  and  a  receiver  appointed^  who 
(hould,  out  of  the  rents,  pay  the  interefl  and  tool,  yearly  of  the 
principal  to  C,  and  the  refidue  to  A»  and  B. ;  and  C.  ajgreed  to. 
ab^ce  500/.     After  this,  A.  received  two  half-year/  rents  from  the 

I J  tenants^ 
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tenants,  and  died.  On  a  bill  by  B.  for  fale,  (5V.  the  qtreftlott 
was,  whether  he  fliould  pay  the  4053/.  or  only  3553/*>  finee  ^« 
had  broken  the  agreement  by  receiving  the  rent  ?—Lord  Hard* 
wcte,  after  obferving  that  the  breach  of  the  terms  of  a  voluntary 
compoiition  of  an  exifting  debt^  to  be  paid  at  a  certain  timct  or 
in  a  certain  manner)  was  one  of  the  excepted  cafes  in  which 
equity  would  not  relieve,  proceeded  to  inquire  whether  fuch  was 
the  fituation  of  J?,  in  the  cafe  before  him.  And  this  he  denied, 
fince  B}^  concurrence  in  the  articles  appeared  to  have  been  the 
inducement  to  C  to  enter  into  the  compoiition  $  and  he  cited. 
Delamere  t.  Smithy  JIated  5  Vin.  550*  .(R))//.  I.  as  in  point.  And 
held,  that  B.  was  entitled  to  relief  on  making  compenfation. 
R^  y.  Rafe^  Amt*  33 14 

2.  Contrad  for  a  ieafe.  Under  which  the  leflbr  was  to  pay  the 
land-tax.  The  Lords  Commiffioners  decreed  performance ;  but 
(the  leflbr  appearing  to  be  hardly  ufed)  with  the  variation,  that 
the  tenant  fliouId  pay  the  land-tax.  Lord  Ch.  Loughborough^  on 
a  rehearing,  reverfed  the  decree,  and  difmifled  the  bill  \  obfenr-* 
ing,  that  equity  cannot  fpecifically  perform  an  agreement  with  a 
▼ariation.  Jordan  v.  SawUnsy  3  Bro.  Cp.  Ca.  388.  4  ii.  477.  See 
Warrington  v.  Lamgham^  ftated  19  Vin*  299.  pi.  8. 

3*  Plaintiff  agreed  to  complete  a  hoiife  for  defendant  according 
to  a  plan  delivered  by  the  latter's  furveyor,  and  to  lay  out  300  /• 
npon  it.  All  expences  above  that  fum  were  to  be  paid  by  the  de- 
fendant, who,  when  it  was  finiflied,  was  to  accept  a  leafe  of  it* 
After  the  work  had  proceeded  for  fome  time,  the  defendant's  j 

furveyo^  got  poflcfDon  of  the  plan  by  a  ftratagem,  and  refufed  to 
redeliver  it.  To  a  bill  by  plaintiflf  for  fpecific  performance,  after 
having  finifiied  the  houfe,  it  was  objedied,  that  he  had  made  fome. 
deviations  from  the  plan,  which  had  increafed  the  expence  about  j 

50  /.  But  the  court  faid  that  fmall  deviations  wbuld  not  be  ma« 
terial  \  otherwife,  if  obftinate  or  corrupt.  The  not  producing  the 
plan,  they  added,  was  a  Ggnal  defe&  in  the  defendant's  cafe  % 
and  it  was  referred  to  the  Mafter  to  report  upon  the  fafis* 
Cr/n/en  v.  Ttckall,  1  Vef.  jun.  60.  See  Jordan  v.  Sawkins^  (H), 
fupra^J.  a.  /»•  3«  pL  6.     Mortimer  v.  Orchard^  (l^/upra,  pi.  12. 

4.  An  eftate  of  i8tf  acres  was  advertifed  for  fale  a%  being  all 
freehold,  but  about  two  acres  of  it  in  a  park  appeared,  after  the 
fale,  to  be  held  at  will.  A  treaty  then  took  place  between  B.  the 
owner  of  the  two  acres,  and  the  vendor  for  an  exchange ;  pend« 
ing  which,  at  the  time  fixed  for  the  completion  of  the  purchafe, 
the  purchafer  took  poffeflion  forcibly,  and  afterwards  held  out  to 
B.  that  he  might  make  what  he  pleafed  of  his  land,  for  the 
vendor  muft  have  it  in  order  to  complete  his  contract.  On  the 
bill  of  the  vendor,  the  purchafe-money  was  decreed  to  be  paid 
with  4  per  cent,  intereft  from  the  time  fixed  for  completion  ;  and 
an  inquiry  was  directed  as  to  what  ought  to  have  been  the  com- 
pen£ation  at  the  time  for  the  two  acres  and  the  outgoings,  both 
of  which  were  to  be  dedu£led  from  the  purchafe-money  j  though, 
added  his  lordihip,  **  if  the  Mafter  think  upon  it  as  I  do,  he  will 

«•  not 
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^  not  allow  more  than  if  it  lay  in  the  middle  of  a  wafte  at  the 
^  furtheft  end  of  the  kingdom."      Calcraft  t.  RoeUck,  i  V^. 

5*  An  eftatc  was  reprefented  in  the  particulars  of  fale  as  being 
freehold,  with  a  leafehold  adjoining,  held  for  a  term  of  aooo  yearsi 
bat  nearly  the  whole  of  the  land  proved  to  be  held  under  the  term. 
The  Maftcr  of  the  Rolls  faid  that,  had  the  purchafer  ma^e  the  ob« 
jedion  when  the  abftrad  of  title  was  firft  delivered  to  him,  which 
he  did  not,  he  fliould  have  thought  that  the  pnrchafe  ought  not 
to  have  been  decreed.     Fwrd  v.  Fordyce,  4  Bro.  Ca.  Of,  495. 

For  more  of  CantroB  and  Jlgnemgnt  in  general,  fee  JfRkm^ 
Covenant,  Extingui/bment^  Frauds ^  G rants ,  Martioff^  Mmrt^ 
gagCy  Vender  or  Vendee^  and  other  proper  titlea. 


^m 


}hJ^l.         Contra  iTormam  dtatuti. 


£cdsifthe  I.  A  FTER  verdifl  of  guilty  upon  an  itididmeitt  againft  the 

•ffience  in-  x\  defendant6  for  obftruAing  the  mayor  and  contmonalty  of 

«niy  prohi-  ^^  ^'^  ^^  London  in  making  a  horfe  towing-path  on  the  foil  of 

Ittedby  the  river  Thames,  under  powers  invcfled  in  them  hjjiat*  14  6. 3. 

Ssi^H    k  ^'  9'*  ^^^  *7  ^'  3'  ^'  *^'*  *'  ^**  moved  in  arreft  of  judgment 

P.^c'is.'  ij^^'  ^^'}>    ^P^^   ^^^  ground  that  the   offence  being  for  ob- 

Cix'6»         ftru£ling  the  execution  of  the  ftatute,  the  indiAment  ought  to 

have  concluded  (which  it  did  not)  that  the  defefendants  had  aAed 

contra  fcrmamjlaiutu  _  Bat  it  was  obferved  by  A/bhur/t^  J.  that  it 

was  an  offence  at  common  law  to  obftrud  the  execution  of  an 

z€t  of  parliament ;  and  Buller,  J.  faid,  the  indiAment  would  have 

been  wrong  if  it  had  concluded  fo.    Rea^  v«  SnAtb  and  oihersf 

Trin.  20  (?.  3.  Doug.  441. 

It  WM  aa-        2.  An  iiidi£tment  ftated,  that  the  defendant  made  an  aflault, 

Sl^*T**^     againft  the  form  of  the  ftatute,  fs^c.    It  was  moved  in  arreft  of 

thit^a  couat  judgment,  becaufe  the  offence  is  onlv  an  offence  at  common  law. 

mtnioaia.  But  the  court  faid,  there  was  ho  foundation  for  the  objedion,^ 

rfonwcafci  *^  words  "  againft  the  form  of  the  ftatute*'  might  be  rejeded 

k  good  a/   SIS  furplufage.     Rex  v.  Matthews,  HU.  33  6«  3*    $Term  Rep, 

conuDOQ       B.  R,  162* 

lew,  tl- 

fhottib  tbe  conolufioo  thereof  jbc  **  againft  the  form  of  the  ftatute.**    Rex  ▼.  Q^tbiirftj  Trta.  aS  ft 

For  more  of  Contra  Formam  Statuti  in  general^  vUSr  h^metd^ 
and  other  proper  titles. 


t  503  ] 
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1)^  ati  indidment  for  pekjury,  the  h(k  was  charged  to  have  been 
committed  in  the  time  of  the  late  king,  and  it  concluded 
againft  the  peace  of  the  p)refent  king.  Upon  error  brought,  this 
was  held  to  be  a  fatal  bbjedlioto.  Rtxy.  Lookup,  £aft.6G.^^ 
^urr.  190  k. 

tor  more  of  Contra  Paam  in  genetali  iAU  Indiffmi^t^  a^d  Otbsx 
propet  titles. 


tA3 

SVinerssr. 
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(A)  In  what  Cafes ;  and  how^  in  Proportion.       sT'^^s^y 

».  ^ESTATOR  charges  all  his  worldly  eftate  with  the  pay- 
^  ment  of  his  debts,  and  dies  feifed  ot  freehold  and  cbp^old 
iHUtes,  both  which  he  particularly  difpofes  of  by  his  will  $  the  copf^ 
hold  eftate,  though  not  furrendered  to  the  ufe  of  the  will,  fliall  coii- 
bribute  pari  patu  with  the  freehold.     3  P.  W^ms.  Rep.  96.  Harris 

2.  Teftator  dies  indebted  by  bond,  and  feifed  in  fSee  of  di?ers 
lands,  part  of  which  he  devifes  to  J.  S.,  and  the  other  part  he 
devifes  to  his  h)eir  at  law :  though  this  latter  devife  is  yoid^  (as  to 
the  purpofe  of  making  the  heir  take  otherwife  than  by  defcent^) 
yet  it  (hews  the  teftator^s  intention,  that  the  heirfliould  have  thia 
land;  and  therefore  (as  it  feems)  the  land  devifed  to  J.  Sf,  and 
the  other  lands  devifed  to  the  heir  at  law,  (hall  contribute  in  pro<^ 
portion  to  pay  the  bond  debts»    3  P.  JFms.  Rep.  367.  (it.  a.) 

For  more  of  Contrihttion  and  Average  in  general,  fee  Charffi 
Dewfe^  Mortgage^  Pajm^nt,  Policy  of  In/urance^  Rent,  Surety^ 
Trade  and  Navigation,  ^^^fP^ifh  ^<1  ^'^^  proper  titlo* 
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sVtner  s«,       ^j^l)  At  what  Tiinc  it  may  be  demanded  {a). 

I.  pER  ^ur.—» Claim  of  cognizance  by  the  Unhrcrfity  of  Oxford 
^  difallowed,  as  coming  too  late  after  plea  pleaded  and  reprn* 
cation  tendering  an  ilTue.  Rule  to  (hew  caufe  why  the  claim  o£ 
cognizance  fliould  not  be  allowed^  was  difcharged.  Wells  t- 
^rehern^  an  AtUmey^  Mkh*  14  G.  1  •  BarneSj  346. 

a.  On  the  2 i{i  January  1 7699  the  plaintiff  fued  out  a  common 
€i^at  ad  refpondendum  againft  the  defendant  to  anfwer  the  plaintiff 
itfUtdU  quart  claufum  f regit  at  Oxford^  tefted  the  laft  day  of  the 

f  receding  Michaelmas  term,  returnable  on  the  morrow  of  the 
Purification,  3d  February :  on  the  24t}i  January  the  defendant 
was  fenred  with  procefs,  and  appeared  on  the  6th  February  :  on 
the  3d  Aprils  in  Hilary  vacation,  a  declaration  was  delivered,  in« 
,  titled  of  Hilary  term  \  on  the  firft  day  of  Eafter  term  a  rule  to 
plead  was  given,  and  on  the  3d  day  of  that  term  the  attorney  of 
the  Chancellor  of  the  Univerfity  of  Oxford  claimed  conufance^ 
and  prayed  that  the  fame  might  be  allowed  \  which  was  refufed, 
for  that,  amohgft  other  caufes,  the  claim  was  not  made  in  doe 
dme*  And  the  court  thought  that  the  claim  might  have  been 
entered  upon  the  roll  of  Hilary  term ;  for  as  the  plaintiff  had 
feigned  the  declaration  to  be  oi' Hilary  term^  fo  the  claim  might 
have  been  feigned  to  be  made  in  that  term ;  but  fuppoGng  that 
could  not  be,  and  that  it  might  be  made  and  entered  after  a  fpe- 
cial  imparlance  of  Eafter  term  following,  the  claim  mud  be  made 
the  very  firft  day  of  the  term  ;  but  the  court  were  of  opinion  that 
it  might  have  been  entered  as  of  Hilary  tcvixii  and  on  the  firft  day 
of  Eafter  term  the  court  (hould  have  been  moved  to  have  it  al- 
lowed ;  for  many  cafes  in  the  books  (hew  that  conufance  of  pleas 
muft  be  demanded'  the  firft  day  the  party  hath  in  court,,  even 
upon  the  return-day  of  the  writ,  if  the  caufe  of  adion  appears 
therein ;  if  it  does  not,  then  upon  the  firft  day  given  upon  the 
declaration.    Leaftnghy  y.  Smithy  Trin.  9  G.  3.  2  Wi/f  406* 

^^'"^^^^(M>2)  Conufance;  how  to  be  demanded  and  en- 
tered.    Proceedings  and  Pleadings. 

I.  'T^IIE  Univerfity  of  Cambridge  claimed  conufance,  and  pro« 

^    duced  the  certificate  of  the  Chancellor  that  the  parties 

w^re  of  the  Univerfity }  and  upon  a  rule  to  Qicw  caufe  it  was  ob- 

jeaci 


4tonufance  of  jpteai^*  ^6$ 

*  •  •  .  *  « 

y€teA  that  it  ought  to  be  (sntered  on  a  roll,  adcl  an  aflSdavit  to  re* 
rif^  the  certificate  ihould  be  produced  $  and  of  that  opinion  were 
the  conrty  and  difcharged  the  rule,  and  then  it  was  too  late  to 
make  a  new  claim.  Patimofier  v.  Graiam,  Trin,  2  G.  2.  Str.  8io. 

2.  Upon  a  motion  for  conufance  to  *be  allowed  to  the  Univer« 
Cty  of  Oxford,  Lord  Hardmcte,  G.  J,  inquired  when  the  adtion 
was  brought,  as  the  patty  claiming  ought  to  come  primo  die.  That 
being  explained,  an  dntry  of  a  warrant  of  attorney  from  the  Chan- 
cellor of  the  Univerfity  to  claim  conufance  was  read ; — then 
an  entry  of  the  latitat  fued  out  of  the  K.  B.^ — then  the 
letters  patent  to  the  Univerfity } — then  an  exemplificaeion  of  the 
a£b  of  parliament  which  confirms  thofe  letters  patent  ;-^then  a  re- 
cord of  the  like  conufance  allowed  them  in  this  court.  Pajt^ 
1 7 10,  Rstulo  330.  Then  affidavit  that  the  defendant  is  a  barber 
in  Oxfordf  and  was  matriculated  in  the  Univerfity,  and  dwells  in 
the  Univerfity ;  and  another  affidavit  that  he  is  a  fervant  of  Netif 
College,  with  a  ftipend  ^  and  the  warrant  of  attorney  was  like  wife 
read,  and  thereupon  a  rule  n^as  made  to  (hew  c^aufe,  which  not 
being  fliewn,  the  rule  was  made  abfolute.  Woodcocke  v.  Brooke^ 
Eqft.  9  G.  2.  Rep*  Tenip.  Hardnv*  24 1 . 

3«  In  an  a&ion  of  afliault  the  latitat  was  of  Michaelmas  term^ 
bm  the  defendant  never  appeared,  and  in  Hilary  term  follow-* 
ing  the  plaintiff  entered  an  appearance  for  the  defendant,  and 
iiled  common  bail,  and  left  a  declaration  in  the  office.  Before 
plea  pleaded  or  imparlance  prayed^  conufance  was  claimed  by  the 
Univerfity  of  Oxford,  ftating  the  charter  of  the  Univerfity  con- 
firmed by  ititjlat*  13  EUt.,  and  alleging  that  the  defendant  was  a 
|>rivilegcd  perfbni  as  being  matriculated  and  a  fellow  of  Brazen 
Nofi,  where  he  was  a  matter  of  arts  and  in  holy  orders.  The 
claim  was  under  feal  of  the  Chancellor's  office,  and  was  (previous 
to  the  motion)  entered  upon  record,  together  with  a  letter  of  at- 
tcnmey  from  the  Chancellor  empowering  an  attorney  of  K.  B.  to 
mppear  in  his  name  and  demand  the  conufance ;  there  were  alf9 
nffidavits  from  the  defendant  himfelf  and  another  perfon,  which 
proved  him  to  be,  at  the  time  of  the  Writ  fued  out  and  of  making 
the  claim,  a  matrictilated  perfon.  On  reading  all  which,  and  alfo 
the  charter  of  ff.  &  under  the  great  feal,  and  an  exemplification 
of  the  ^at»  i^Elit.  (which,  though  printed  in  the  ftatute-book, 
is  only  a  private  adl),  the  court  granted  a  rule  to  (hew  caufe  why 
the  conufance  (hould  not  be  allowed,  and  in  the  mean  time  all 
proceedings  to  (lay.  Kendrick  v.  Kynafton,  Hil.  4  G.  3.  Blackft^  454. 

4.  As  the  claim  of  conufance  is  a  demand  of  Something  quod 
tbi  dikitur,  it  muft  be  perfe£Uy  entered  upon  record,  and  mu(t 
ftate  every  thing  that  is  to  take  away  the  general  jurifdiAion  of 
the  fttperior  courts  \  there  ought  to  be  no  diminution  of  any  part 
of  the  proceedings  in  the  caufe,  but  the  whole  progrefs  thereof 
till  the  inftant  of  making  the  claim  ought  to  be  entered  upon  the 
roll,  and  then  upon  the  fame  roll  the  entry  goes  on  thus :  *<  And 
<<  the  faid  defendant,  by  A.  B.  his  attorney,  comes,"  (but  the  de« 
fiHubnt  fays  no  more^  nor  makes  any  defence,}  <<  and  hereupon 

X  a  '*  comff 
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«<  comes  6.  M.  E,  of  L.  Chaticellor  of  the  fair  UniTerfity  ot  Os6^ 

*<  fordf  by  C.  D4  hU  attorney,  to  demand^  claim,  profecute,  and 

^<  defend  his  liberties  and  privileges  thereof;  that  is  to  fay,  to  have 

**  the  conufance  of  the  plea  aforefaid ;"  (and  fo  the  whole  claim  is 

entered  in  due  form  to  the  end  thereof,  which  concludes  thus,) 

«  and  the  aforefaid  Chancellor  demands  his  liberties  and  privi- 

*'  leges  aforefaid,  according  to  the  form  and  tfkfk  of  the  letters 

**  patent  aforefaid,  and  the  confirmation  aforefaid  in  this  plea- be- 

•*  tween  the  parties  aforefaid,  here  in  the  court  of  the  lord  the 

*<  king  now  depending,  to  be  allowed  to  him,  or  bereUjwre  bath 

(•)  wiitte    «*  been  allmued  {a).**'    The  proceedings  in  the  caufe,  fo  far  as  thcf 

^e  conu.      jjjye  gone,  ought  to  be  ftated  in  the  fame  roll  with  the  c]aim»  be-^ 

granted  bv     caufc  the  court,  if  the  claim  be  allowed,  does  not  fo  abfolutelf 

an  ad  of      difmifs  the  caufe  that  it  can  never  be  brought  back  again,  but 

parliiment,    ^j^^  parties  have  a  dav  given  them  in  the  court  of  the  party  claim* 

feeiTnMief-   ^"g  conufancc,  and  if  that  inferior  court  do  not  do  full  and  fpeedy* 

<ary  to  ihew  juftice;  they  (hall  return  again  to  the  king's  court  for  jufticc. 

atV'*  d*^    'After  the  entry  of  the  allowance  of  the  claim,  the  further  entry 

before  beim    Upon  the  fame  roll  runs  thus;  viz.  Et  Juper  hoc  idem  attomatus 

allowed  by     'forundem  abbatiSi  et  convenius  hie  incurta  prafixit  diem  partHus  prst' 

the  kjog*ii      ji^if  coram  fentfcballo  ipforum  abbatist  et  eonventus  apud  T.  infirm 

any  of  his      tundredum  pradtaum  dte  lufut  proxwto  pytftftum  rentecoties  pr$m^ 

fapertor        num  fuiuTum,    Et  diBum  eft  eidem  attotnato  pradiflwum  abbatis  et 

that  dw        eonventus  quod  patribus  pradiBis  plena  et  ceteris  jufiitia  inde  exhibe* 

words «  as    atur  cdioquin  redeanty  Sec. ;  fo  that  for  good  caufe  (hewn  the  caufe 

**  beretofore  tnay  be  brought  again,  and  a  refummons  awarded,  and  parties  go 

«<  allowed**"  ^^  again  from  the  period  or  (ituation  the  caufe  was  in  at  the  time 

Iceaatobe     of  the  allowance  of  the  claim;  which  (hews   the  neceflity  of 

annccdTary.  ilating  all  the  proccedinjjs  in  the  entry  on  the  rolL    Leafingby  Xm 

Smithy  Trin.  9  G.  3.  a  JFiif,  406. 

5*  Where  conufance  is  claimed  imder  a  charter  or  private  a& 
of  parliament,  they  ought  td  be  fully  fet  forth,  as  the  court  is 
tiot  bound  to  look  into  every  private  charter  and  a£k  of  ^rliament. 
Leaftngby  v.  Smithy  Trin.  9  G.  3.  a  Wilf.  406. 

6.  On  the  firil  day  of  Hilary  term  a  motion  was  made  for  a 
rule  upon  the  profecutor  to  (hew  caufe  why  oonufance  (hould  not 
•be  allowed  to  the  Univerfity  of  Cambridge.  The  warrant  of  at- 
torney,  to  claim  of  conufance,  the  charter,  and  the  a£l  of  pariia^ 
ment,  were  all  produced  in  court,  and  the  rule  granted.  (Vide 
the  form  of  the  rule,  Burr.  2820.)  The  cafe  was,  that  an  indict- 
ment had  been  found  at  the  quarter  feflions  at  Cambridgef  hoiden 
1 2  j^pril  1771*  It  was  for  an  aflault  and  battery  committed  upon 
the  1 8th  March  preceding  by  A.  and  O.,  upon  F*  the  Univerfity 
printer,  at  a  public  cofFee-houfe  in  Cambridge*  The  defendant  (k 
was  matriculated  upon  the  day  on  which  the  indi£kment  was  pre- 
ferred. Both  the  defendants  appeared  at  the  AprU  fe(Boiis»  ifl 
purfuance  of  a  recognizance  which  they  had  entered  into  far  tbat 
purpofe  before  a  juftice  of  peace  for  the  town  and  county  of 
'Cambridge^  to  anfwer  for  the  atflault  ^  but  they  did  aot^then  plead. 
^Whereupon  a  warrant  was  obtained  from  the  Lord  Chief  Juftice, 

betwcea 
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between  that  April  fefEons  and  the  next  Midfummer  feflions^ 
againft  the  defendants,  upon  the  ufual  certificate,  <<  That  an  in« 
^*  di£lment  had  been  found  againft  them,  and  that  they  had  not 
^'  appeared  to  it.**    Thedefendants^  upon  this,  entered  into  a 
recognizance  to  appear  and  plead  at  the  then  next  quarter  feilions. 
The  defendants  then  fued  out  a  certiorari^  bearing  tefte  on  the  19th 
June^  (the  laft  day  oi  Trinity  term,)  returnable  on  the  morrow  of 
jUl  Sou/sj  to  remove  this  indiAment;  and  they  entered  into  the 
ufual  recognizance,  to  plead  to  it,  and  try  ic  at  the  next  ai&zea 
for  the  county  of  Cambridge.    They  appeared,  however,  at  the 
before-mentioned  Mid/ummer  feffions ;  and,  before  they  made  any 
wfe  of  their  certiorari^  they  moved  (by  their  counfei)  to  ftay  pro- 
ceedings on  the  indi£lment ;  alleging,  "  That  the  Univcrfity  of 
*'  Cambridge  had  conufance  of  the  matter."     But  their  motion 
was  refufed.     Upon  which  refufal  they  produced  the  certiorari^ 
Upon  the  5th  November  following,  the  warrant  of  attorney,  *«Ta 
<*  claim   conufance,"  was  made ;  and  the  next  day,   (upon  the 
6th)  the  conufance  is  claimed  :  it  is  alleged  by  the  claim,  to  be 
on  the  Morrow  of  AH  Souls*   The  conufance  avers  the  defendant$ 
to  be  fellow-commoners ;  and  the  identity  of  their  perfbns  ;  and 
that  the  offence  was  committed  within  the  jurifdi£tion  of  the , 
Univerfity  i  and  they  produce  the  exempli ficacion  of  their  patent 
from  Queen  Elizabeth  §  and  put  their  attorney  in  their  place  to 
claim  conufance  in  their  names.    The  principal  obje£lion  made 
to  this  claim  of  conufance  was  that  it  came  too  late,  as  it  ought 
to  have  been  made  on  the  firfl  feflions  when  the  defendants  ap- 
peared.    And  Lord  Mansfield^  C.  J.  in  delivering  the  opinion  of 
the  court,  obferved  the  eftabliflied  rule  of  law  to  be,  that  conu«t 
fance  muft  be  claimed  in  the  firft  inftance,  or  at  the  firft  day^ 
and  this  is  a  proper  and  reafonable  rule  ;  for  if  there  were  not 
fome  reflri£lion  as  to  the  time  of  claiming  conufance  inconve- 
nience would  enfue.     Though  all  the  ancient  refolutiona  concur 
in  this  opinion,  yet  there  has  bipen  a  variety  of  opinions  what  fliould 
or  what  fhould  not  be  accounted  a  coming  in  the  firft  inftance 
within  the  rule.     And  this  notion  of  coming  in  the  firft  inftance^ 
which  fome  have  faid  muft  be  the  firft  day,  others  that  it  muft  be 
every  day,  is  to  be  expounded  according  to  the  authorities  by  the 
true  meaning  and  reafon  of  the  rule,  and  not  in  every  cafe  to  be 
ftri£kly  confined  to  the  fame  point  of  time.    For  inftance,  the 
return  of  the  original  writ  in  trefpafs,  where  place  is  named,  or 
precipe  quod  reddat  where  land  is  demanded,  may  be  the  firft  in* 
ftance ;  becaufe  in  thefe  cafes  the  writ  tells  where  the  caufe  of 
aAion  arifes.  But  in  debt  or  detinue  it  is  otherwife ;  for  it  is  not 
known  where  the  contra^  or  obligation  was  made,  and  therefore 
till  the  platntiflF  has  counted,  the  claim  needs  not  to  be  made :  fa 
in  replevin,  the  place  where  the  cattle  was  taken  does  not  appear 
till  the  plaintiff  has  counted  if  it  be  between  ftrangers.     But  if 
replevin  is  faid  againft  the  lord  of  the  franchife  bimfelf,  there  the 
lord's  claim  would  come  too  late  after  the  county  becaufe  the 
hv  intcoda  that  he  knew  where  the  taking  was  made,  being  him- 
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felf  a  party,  and  fo,  by  not  demanding  hU  privilege  on  the  writ, 
he  gave  the  court  feifin  of  the  caufe  \  for  the  lord  muft  ufe  no 
delay.  From  thefe  authorities  two  conclufions  follow,  xft,  that 
before  any  perfon  is  bound  to  claim  conufanqe,  he  is  intended  l^y 
law  to  have  had  fome  legal  notice  of  his  francbife  being  intrenched 
iipon,  and  therefore  it  is  faid  to  be  ns^med  conufi^npe  i  2dly,  that, 
in  order  to  bar  hiin  from  making  the  claim,  there  ought  to  be 
fome  laches  or  default  in  him,  and  a  time  (hewn  when  he  mieht 
have  claimed  it  fooner  after  fuch  legal  notice.  His  lordfliip,  attcr 
flating  the  cafe,  added,  that  here  was  legal  notice ;  that  the 
offence  was  committed  and  profecuted  too  within  the  claimant's 
franchife  on  the  lath  jtprs/:  for  fo  it  appeared  upon  the  face  of 
the  record,  and  therefore  it  was  as  ftrong  as  where  the  law  in* 
tends  notice  from  the  writ  where  the  caufe  of  adiion  arifes  in  the 
cafes  alluded  to.  The  proceedings  upon  the  sndi^ment  had  been 
in  the  ufual  courfe  in  a  court  of  record  within  the  franchife,  and 
the  defendants  were  bound  to  appear  and  anfwer  to  the  indict- 
ment (if  found  againft  them  at  the  jipril  feihons).  But  it  was 
hot  neceiTary  to  determine  that  the  claim  (hould  have  been  made 
then ;  for  they  were  bound  by  the  fecond  recognizance  to  appear 
and  plead  at  the  Midfummer  feflions  ;  and  they  did  (hen  appear, 
and  made  an  inefieSual  effort  to  take  advantage  of  the  claim  pf 
the  Univerfity  againft  the  jurifdidiion  of  the  fel&ons.  Here  th^ii 
was  a  time  (hewn  when  the  claimants  might  have  made  their 
claim ;  and  there  was  no  pretence  to  fay  that  the  profecutor  did 
any  a£t  to  prejudice  the  lords  of  the  franchife,  or  ouft  them  of  1% 
,  collufively,  or  ufe  any  artifice  to  prevent  their  making  their  claim 
in  due  time.  But  they  came  too  late :  they  did  nqt  ufe  the  writ 
of  certiorari  till  after  their  motion  upon  the  claim  had  been  hea^d 
and  denied,  and  when  the  claim  i^as,  in  fa£l,  m^de  in  the  K.  JB. 
The  court  were  in  full  pofrcfEon  of  the  caufe  upon  the  writ  of 
certiorari,  which  was  returnable  upon  the  Morrow  of  AU  Soulf^ 
JtePf  V,  jigar  ^nd  O^Meara,  HU.  12  G.  3.  Burr.  zZzq. 

f"'>*'*9*-  (N.  3)  Allowed,  in  what  Cafes. 

^t^E  courts  at  Wejlminftex  will  not  allow  a  claim  of  conufance 
*  made  by  the  univerfity  of  Oxford^  if  it  be  not  clearly  macl^ 
appear  that  the  defendant  is  a  refident  within  the  univerfity; 
continuing  to  be  a  member  with  a  temporary  refidence  is  not  fiu« 
^cient.     flayes  v.  Long,  clerk^  Trin.  6  G.  3.  2  Wilf.  310*  * 

*  *        »  •  *  « 

jV'py^r  (  Q  )   Conufance.    Refummoqa  j  vx  what  C^e|  it 

lies« 

AFTER  conufiiince  allowed,  if  the  inferior  co^rt  (hall  not  do 
full  and  fpcedy  juftice  between  the  parties,  they  Ihall  re- 
turn to  the  king's  court  again  for  juftice ;  and  upon  good  ca\{fe 
Ihcwq,  a  refummons  will  be  ^warded|  and  the  parties  go  on  again 
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In  the  court  above  from  the  period  or  fituation  the  caufe  was  in 
at  the  time  of  the  allowance  of  the  chini.  Liopnghj  t.  Smithy 
Trin.  9  G.  3.  ;t  Wilf.  406. 

For  more  of  Conufance  cf  Pleas  in  general,  fee  Flf^  (C), 
Judge  {^h\  Prohibition^  Refurnmons^  Umverfttj^  and  other 
proper  titles* 


^l^^^l^^B^— ^  11,1    ^1— — m. 
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(B)  What  is  or  may  pafs  as  Copyhold.  «via«r » 


£ 


T  4  Car.  I.  the  king  made  a  grant  in  fee  of  the  manors  of 
i).  and  B.J  with  their  rights,  (sTr.  except  al!  firefts  and 
ahnfesy  and  all paris^  &c.  The  king  being  afterwards  defiroos  to 
upprove  the  foreft  of  D.,  (of  which  certain  wards,  wherein  the 
copyholders  of  the  manors  of  D.  and  B.  had  common,  were 
part,)  it  was  decreed,  in  a  caufe  inftituted  in  the  Duchy  Court  of 
JLancafter  on  the  behalf  of  the  king  againft  the  commoners,  that 
the  king  ihou)d  have  one  third  of  the  wards  difcharged  of  all 
rights  of  common,  and  that  the  foil  of  the  other  two  thirds 
thereof  ihould  be  conreyed  to  truftees  and  their  heirs,  for  the  ufe 
of  the  commoners  and  their  heirs  in  fee  farm  and  free  focage^  as  of 
his  majeftfs  manor  of  E. ;  and  the  fame  two  third  parts  were  by 
letters  patent  granted  accordingly.  On  a  queftion  between  the 
lord  and  the  copyholders  of  the  manor  of  B.  ind  JD.,  whether  the 
lands  conveyed  to  truftees  for  the  copyholders,  in  lieu  of  their 
common,  were  freehold  or  copyhold,  it  was  infifted  on  behalf  of 
the  lord,  that  they  became  copyhold  by  operation  of  law,  as  an 
acceflary,  following  the  nature  of  its  principaK  But  it  was  held 
in  B.  R.  that  the  lands  in  queftion  were  freehold ;  for  it  is  ^n 
infeparable  incident  to  copyhold  tenure,  that  it  muft  have  exifted 
time  out  of  mind,  and  it  cannot  be  created  at  this  day.  Revel 
and  others  v.  Joddrel^  2  Dumf.  (st  Eafl.  415.  S<r  Tq^^  V, 
Gihfon^  Jlaied  in  St^L  tit.  Common  (E.  a),  ant^^ 

(D)  How  it  differs  from  a  cuftomary  Freehold. 

1  ORD  Hardnmchi  held,  that  a  devlfe  of  cuftomary  freehold, 
^^ .  where  there  is  no  cuftom  to  furrender  to  the  ufe  of  a  witl, 
muft  be  according  t9  thi^  ftatutc  of  frauds.  Hssffef  y.  Grilh^ 
4mh.  2S9. 

X4 
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fclf  a  party,  and  fo.t'-  /S*'^        ,  . 

he  gave  the  cour*  ^/)tf  "^  Hiaae, 

before  aJyT    ^       yy  '^.^  °1  '"JPy^??  1"''''VP*;1!^ 

in  Older  .  ^J^'' 

ttl':         /^^y ^om,,  Pleadings. 

*^*'  /rfi^^6  ^'^'^  taking  and  carrying  away  fo  mai^ 

^  //     j^'^^tlot^^  the  dcfen4ant  juftifies  an4  pleads,  that 

f''^'  pA^^^p*^^^^^^^  wafte  of  the  manor  of  /»•,  and  that 
^>/^^^ic8  of  ftone  there  which  arc  open,  and  tha( 
^^^Lnd  tiiCTe  was  an  antient  cuClom  qi^  hUri  UnentU 
^ct^^Mutrum  meffUdgiorum  five  terrnrum  within  the  manop 

^l^gnd  their  fervants  to  dig,  and  carry  away  ftontrs  for 
**'  .  L r—  «-  u..:u:m»  ^t-k^*.      j>-..  *^*   -«-* Tk:o  :fi 


fr 


Cfi^^tb^if  houfcs  or  building  others.     Per  tot.  cur. — ^This  ia 

i^^t  ^^^  '^  ought  to  be  pleaded  by  prefcription  and  by  way 

ffi^^jaUf  artd  not  by  way  of  cuftom^  which  is  the  way  of 

^jfShj  copyholders  only:  tenant  for  life  cannot  prefcribe 

f^  but  here  Unenies   terrarum  in   law  fignifies  tenants   of 

^^Jk  a"J   inheritance.     Thompfon  y.  RobertSy  Hi/.  5  Gf.  2x 

■  2.  A  cuftom  may  be  alleged  for  a  particular  tenant  where  the 

jjcccBitj  of  the  cafe  requires  it }  as  in  cafe  a  copyholder  claims  9, 

pffht  of  common  out  of  the  manor  he  mud  lay  a  prefcription  ii^ 

(he  lord,  but  where  he  claims  a  common  in  the  wafte  of  the  lord^^ 

lie  having  (lr:dly  no  inheritance  in  his  lands^  but  only  tei^ant  at 

win,  and  for  that  a  prefcription  muft  always  be  had  by  way  of 

que  ejlaie^  which  he  cannot  allege,  not  being  tenant  in  fee ;  for  in 

ftrianefs  the  fee-6mple  is  in  the  lord,  therefore  the  law  permits 

Urn  to  allege  it  as  a  cuftom  in  the  occupier  of  fuch  a  piece  of 

land,  kie.    Per  Lord  Hmrdioiclu^  C.  J.  in  Sharp  v.  Lofvther,  Trin^ 

p  G.  2.  Rep,  Tt^mp'  HarJfv^,  293. 

3.  Where  a  cuftom  is  alleged  it  muft  be  proyed  eicaftly  as  it  14 
laid,  otherwife  the  party  fails.     3.  294. 

4.  AAion  on  the  cafe  by  one  commoner  againft  another  fo^ 
inclofing  part  of  the  common.  Plea,  ift,  general  tflue )  .idly^ 
that  defendant  was  poflefled  of  certain  land  in  the  fai^  comtnoi^ 
field,  and  that  it  had  been  a  cuftom  time  out  of  mind  for  all  thofe 
who  had  any  lands  in  the  faid  fields  to  incldfe  as  much  thereof 
^d  libitum  as  they  pleafed,  and  that  by  virtue,  of  his  po^flion  an4 
pf  the  cuftom  he  inclofed :  the  plaintiff  traverfed  the  cuftom,  and 
iflue  was  joined  thereon.  After  verdi£i  for  the  defendant,  the 
cafe  coming  before  the  court  upon  another  point,  it  was  fiifd  hf 
Letj  C.  J.  and  Dentfin^  and  not  denied  by  the  other  two  jufticeSy 
that  in 'an  a£kion  upon  the  cafe  as  this  was',  this  ciiftom  might  hzii 
been  given  in  evidence  upon  the  general  ifltie,  for  it  proves  tlie 
^efeodant  not  |;uik^  pf  (be  gravamen  laid  in  the  plaint's  dcclat 

(atioQi 


'^ttofi;  and  a  defendant  in  an  a£lion  on  the  cafe  may  zivc  in  eri* 
Tice  any  matter  that  dedroys  the  plaintiff's  action,  out  that  in 
.fpafs  vi  ft  armis  the  fpecial  matter  muft  be  pleaded}  and  there 
ihe  defendant  muft  confefs  and  avoid }  but  in  an  adion  on  the 
cafe  it  is  otherwife.  Barber  yr,J}lxofi^  Hil.  17  G.  2.  i  WUf.  44, 
5*  In  a  fpecial  verdifl  it  was  dated ,  that  from  time  whereof, 
bfc,  there  had  been  a  court^Ieet  within  and  for  the  hundred  of 
W-f  and  that  at  fuch  court- leet  two  peifons,  being  refiants  within 
the  hundred  from  time  whereofi  tsfc.  had  been  annually  chofen 
to  fenre  the  oQice  of  cpni^ablC}  ^c. ;  and  in  another  part  of  the 
verdidi  it  W2(S  dated)  that  by  ancient  cudom  the  reGants  of  k 
certain  tithing  had  been  eleded  to  be  condables  of  the  hundred, 
and  by  fuch  ancient  cudom  have  ferved  as  fuch.  It  was  oli^eded 
that  this  finding  of  the  c^dom  was  impcrfcA,  as  being  a  finding 
pf  evidence  not  of  fa£ls.  But  the  court  were  of  opinion,  that« 
by  the  word^  ancient  cudom,  the  jury  meant  fuch  cudom  as 
before  mentioned,  which  is  immemorial,  and  that  the  words  they 
had  ufed  conveyed  their  meaning.  Rex  v.  Genge,  ffi/,  14.  (?•  3, 
(lowp.  13. 

6.  In  replevin  the  defendant  avowed  the  taking  under  an  an* 
^ient  cudom  that  time  out  of  mind  the  lord  of  the  manor,  upon  the 
death  and  alienation  of  every  tenant,  w^s  entitled  t6  the^fecond  bed 
bead ;  if  but  one,  then  to  that  one  bead ;  and  if  no  bead,  then  to  a 
compenfation  in  lieu  t4iereof.  Upon  the  evidence  it  appeared, 
that  to  the  cudom  dated  in  the  pleadings  there  was  an  exception 
of  mefne  feignories,  burgage-tenures,  and  alienations  tp  the  ufe  of 
the  alienees  and  their  heirs.  The  plaintiff  had  a  v.erdi£i ;  but 
upon  motion  a  new  trial  was  granted,  wth  liberty  to  the  defend- 
ant to  amend,  the  cudom  fet  out  being  different  in  point  of  form 
|rom  thut  proved.     Grifin  v.  Bidndford^  Eajt.  14  (7.  3.  Coixjf.  62* 

7.  In  ti«fpafs  quare  claufumfr^gtt^  the  defendants  pleaded  that 
the  Icfus  m  quo  Was  parcel  of  the  manor  of  H.  \  that  an  ancient 
meflaage  and  twelve  acres  of  land  were  parcel  and  a  cudomary 
tenement  of  the  man^,  and  detnifed  and  deihifable  by  copy  of 
^ourt-roll,  (9IV.  $  that  there  is  a  cudom  within  the  manor,  that 
from  time  immelnorial  all  the  cudomarv  tenants  of  the  faid  cufr 
ternary  tenement,  with  the  appurtenances,  for  all  the  time  afore- 
(kid,  naire  had  and  ufed  a  right  of  co^mcUi  in  and  upon  the  loem 
in  qm  for  all  colkialonable  cattle  levant  ^nd  couchantupon  the  faid 
^ttftomary  tenement,  and  alfo  common  of  turbary,  and  then  a  title 
was  deduced  from  the  lord  of  the  manor  to  the  defendant.  The  re- 
plication traverfed  the  cudom.  On  the  trial  the  plaintiff  proved, 
that  the  tenement  was  built  within  twenty  years,  and  was  not 
\flult  upon  the  fcite  of  any  ancient  mefluage ;  to  this  evidence  the 
defendant's  counfel  obje^edj^  infiding,  that  the  antiquity  of  the 
mefliiage  was  admitted  by  the  replication*  which  only  traverfed 
the  cttftom.  Qut  Wilfonf  J.  before  whom  it  was  tried,  was  of 
opinion,  that  the  antiquity  of  the  meffuage  alfo  formed  a  part  of 
the  cuftom,  and  was  involved  in  the  iffue  thereupon  in  the  man- 
l^r  io  wUf  b  it  was  pleaded.    Tbc  ptaii^tiflf  lu^d  ii  verd^ftj^  which 

it 
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k  W3S  afterwards  moved  Oiould  be  fet  afide ;  but  the  court  (JT.  J.) 
agreed  in  opinion  with  the -judge  who  tried  the  caufe,  that  the 
evidence  difproved  the  cuftom  which  was  traverfed.  Dun/Ian  y* 
Treftdei,  and  another.     Micb.  33  G*  3*  5  Term  Rep.  B.  R.  2. 


f  B  3      |[p.  a)    Surrender.      By  or  to  Feme  Coverts^ 

Infants,  ?^c* 


%.  A  ^"'^^^  ^^^  ^eme  covert  to  furrender",  her  copyhold  landt 
^^  without  the  aflent  of  her  hufband  wa^  determined  to 
be  bad.     Stephens  v.  Tyrrel^  C.  B.  H  Wilf.  i.  h. 

2.  Whether  a  furrender  by  feme  covert  of  her  copyhold  witb» 
oat  her  hufband's  joining,  but  in  |u8  prefeocei  is  good,  fe^ 
Sflfj'&r  V.  PiUipjf  I  Fef.  229* ' 

3.  Whether  the  furrender  ci  a  feme  covert|  empowered  by 
•rticles  of  feparation  to  enjoy  her  owi^  eilate,  is  good,  was  made 
a  queftion,  but  not  decided^  in  Compiqn  y.  ColJin/on  and  ttber^ 
a  Bra*  Co.  Ci.  377. 

(I.  a)  Surrender  to  the  Ufe  of  a  Will. 


See  Hey/en  v.  Hejlm,  and  Doe  r.  Davn  ftaled  in  Suppl.  tit, 
Devije  {Z),  po/f. 

(L«  a)  In  what  Cafes  a  Surrender  is  neceflary. 

/^Opyhold  hnds  were  furrendered  to  tniftees  in  trull  fi^r 
^^  baron  and  feme  for  their  lives,  and  the  life  of  the  furvivor^ 
wi|h  remainder  to  the  heirs  of  tlieir  bodies,  renuiinder  to  the 
Varon  and  his  heirs.  The  baron  deviled  all  his  laoda,  (sV.  in 
fttch  terms  as  were  held  to  comjlrife  the  copyholds,  to  certain 
perfons  in  his  will  mentioned,  and  died  without  iflTue.  HeM» 
that  the  truft-eftate  of  the  copyhold  pafled  by  the  wilU  although 
no  furrender  was  made  to  the  ufe  of  it }  which  need  only  be  done 
by  the  perfon  having  the  legal  eftate.  Car  v.  EliyhB^  3  Atk.  73. 
Maug  V.  SburmeTp  I  It.  389.  Tiffnell  v.  Page^  2  lb.  38.  AlUn  v« 
fouleon,  I  re/.  122.  Rogers  V.  Gih/on^  ii^.  485.  Macnamara  v* 
Jwi,  I  Bra.  Co.  Cb.  48U  S.  P. 


•  * 


{M.  a)  Want  of  Surrender^  or  defeSive  Surrender^ 
fupplied  or  not.    In  what  Cafes. 

Defe£ls  in  the  Surrender  of  Copyholds,  and  In  the  Executioa 
of  Powers,  are  governed  by  the  fame  Rules.  Chapman  v« 
Gib/on,  3  Bro.  Ca.  Ci.  229.    See  SuppK  tit.  Povttrs  (A),  17* 

^5i.  I .  In  favour  of  what  Defcription  of  Perfons. 

|.  'T^HE  decree  made  in  the  cafe  of  Jennings  v.  Moore,  Biln» 
^  corne^  and  others^  ftated  in  6  Vin*  55.  pL  15.  was,  upon  an 
appeal  by  Blincorne  to  the  Houfe  of  Lords,  confirmed,  i  Brom 
Ca.  Par.  244.  It  there  appears,  that  B.  the  purchafer  contracted 
with  the  mortgagor  for  the  eftate  in  mortgage,  for  the  purpofe  of 
fecuring  a  judgment  debt  due  to  himfelf  from  the  latter. 

2.  A  teftator  devifed  in  thefe  words :  "  I  give  all  and  everf 
^'  my  freehold  and  copyhold  mefliiages  to  ji.  B,,  and  the  hebs  of 
f<  his  body  (having  furrendered  the  copyhold  pare  thereof  to  the 
ff  ufe  of  this  my  will)."  Teftator  had  then  two  copyhold  eftates» 
one  of  which  he  furrendered,  and  the  other  not.  It  being  clearly 
ihe  teftator's  intention  that  tx>th  the  copyhold  eftates  (hould  pafs, 
as  the  words  which  appeared  reftri&ive  weep  in  a  parenthefis,  and 
in  the  nature  of  a  recital,  therefore  not  like  words  containing  a 
defcription ;  and  the  devife  being  in  favour  of  a  younger  child, 
otherwife  unprovided  for,  the  heir  at  law  was  directed  to  fur- 
render  the  latter  copyhold  to  the  ufes  of  the  will.  Banh  r« 
DenAaw,  3  jltk.  585.  I  Fef.  64.  S.  C.  Rumbold  v.  Rumbold^ 
3  Vefjun.  65.  S.  P. 

-'  3*  Teftator  gave  to  his  fifter  all  his  eftates  in  ^.,  and  died 
feifed  of  copyholds  there,  which  he  had  not  furrendered  to  the  ufe 
of  his  will.  Lord  Hardwcke  refufed  to  fupplv  the  want  of  a 
farrender ;  obferving,  that  the  court  had  refuled  it  even  in  the 
cafe  of  a  grandchild,  and  only  did  it  for  a  wife  or  a  child.  In 
poodwynv.  Goodwyn,  2  f^ef,  228. 

4.  So,  in  Byas  v.  Byu^  2  Fef.  164.,  Sir  J4  Sitrange  at  the  Rolls 
obferved)  that  in  the  favourable  inftances  pf  wife,  children,  and 
creditors,  a  court  of  equity  will  fupply  the  ^ant  of  a  furrender 
for  the  purpofes  of  the  will,  ht  not  for  others. 

5*  At  a  hearing  in  Chan<;6ry,  the  defe£^  of  furrender  of  a  copy-* 
hold  to  the  ufes  of  a  ^ill,  was  dire£ied  to  be  fupplied  in  favour 
of  the  widow  and  children:  the  court  declaring,  it  jieed  not  be 
faid  they  were  unprovided,  for  the  father  was  a  judge  of  that; 
but  that  a  grandfon  or  niitural  child  has  been  held  not  within  the 
rule,  and  ^fortiori  a  coufin  of  tl^e  tcft^tor  wa«  not*  In  fudor  v. 
^.,M  2  F,/.  SZ2,      -■■ •      " 

'  '       ■         •  '  $,  Teftatof 
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6*  Teftator  devifed  all   hU   caftomaiy  or  copyhold  eftatet 
whatfocver,  and  all  his  freehold  eftates  at  F.^  to  the  plainti£p 
and  his  heirs,  in  truft  to  fell^  and  to  apply  the  money  arifing 
by  fuch  fale  in  payment  of  his  mortgage,  bond,  and  other  debts. 
And  he  devifed  to  the  plaintiff  and  his  heirs  certain  other  freehold 
eftateSf  in  truft  to  fell,  and  to  apply  the  money  arifing  from  fuch 
fale  in  payment  of  all  fuch  money  as  fliould  d>eu  remain  unpaid 
upon  any  of  his  faid  mortgage,  bond,  and  other  debts ;  and  alfo 
of  the  legacies  thereby  giyen.     And  if  the  monies  to  be  raifed  by 
fale  of  the  aforefaid  eftates  fliould  not  prove  infufficient,  then  he 
directed  that  the  deficiency  fliould  be  lupplied  out  of  the  refidue 
of  his  eftate  \  and  he  gave  the  refidue  of  his  real  and  pcrfonai 
eftate  to  the  plaintiff,  who  did  not  appear  to  ftand  in  any  near 
degree  of  relationfliip  to  him,  and  died.    The  devifee,  as  ftand- 
ing  in  the  place  of  creditors,  whofe  demands  he  had  difcharged, 
filed  his  bill  againft  the  heir  at  law,  to  have  the  eftates,  (includ- 
ing the  copyhold,)  which  were  charged  in  the  firft  inftauce  with 
the  payments  of  debts,  fold,  and  the  debts  and  legacies  paid  ac«> 
cording  to  the  will ;  and  charged,  that  the  teftator  had  not  fur* 
rendered  the  copyhold  eftate  to  the  ufe  of  his  will,  and  therefore 
that  the  furrender  fliould  be  fupplied.   The  defendant,  the  heir  at 
law,  admitted  the  intention  of  the  teftator  to  be,  to  charge  the 
copyhold  in  tbf  firfi  infianct  with  the  payment  of  debts ;  but  it 
was  inCfted  for  him,  that  a  court  of  equity,  though  it  interpofes  for 
the  benefit  of  creditors,  and  thofe  who  ftand  in  their  places,  carries 
its  interpofition  not  a  ftep  farther  than  is  neceffary  to  fecure  to 
them  the  payment  of  their  debts ;  and,  that  point  being  efit£ied^ 
never  interferes  between  an  heir  at  law  and  a  volunteer,  to  the 
difadvantage  of  the  former ;  that  the  rule,  which  the  court  had 
prefcribed  to  itfelf  in  cafes  like  the  prefent,  was  to  fubjoQ  the 
copyhcrfd  only  to  make  up  what  the  freehold  eftate  was  found  de- 
ficient to  pay :  it  was  then  urged,  that  there  was  more  than  fuf« 
ficient  (excluding  the  copyhold,  which  was  not  furrendered)  to 
pay  all  the  debts,  and  therefore  it  was  infifted  that  the  furrender 
fliould  not  be  fupplied.    At  the  hearing  of  this  caufe  it  was  ad- 
mitted by  the  plaintiff,  that  the  refidue  of  the  tcftator's  eftates 
(exclufive  of  the  copyhold  not  furrendered)  was  more  than  fuffi- 
cient  to  pay  all  the  teftator's  debts.     Lord  Ch.  Baron  Ejrt^  after 
admitting  that  the  plaintiff,  though  not  originally  a  creditor, 
Siright,  in  the  cafe  before  him,  be  very  fairly  oonfidered  in  the 
fame  light  as  if  creditors  were  applying  to  have  the  tnxfts  of  the 
will  carried  into  execution,  ftated,  that  it  had  been  infifted  for 
the  plaintiff  that  the  do£trine  of  fupplying  the  want  of  a  fur- 
render of  a  copyhold  for  the  benefit  of  creditors  was  not  to  be 
underftood  with  the  reftrifiion  contended  for  on  the  part  of  the 
defendant,  but  that,  on  the  contrary,  an  unfurrendeicd  copyholdt 
devifed  or  charged  for  the  payment  of  debts  when  the  ifurrender 
iiras  once  fupplied,  (which  took  place  as  m  thing  of  couife,}  wat 
lippUcable  pari  pajfu  with  the  otae^  eftates  appT^pnated  ^or  fuch 

puipofi^ 


^urpofe.    But  \iis  lordfliip  obfenred,  that  dliottier  patt  ot  ttift 
argument  was  very  lightlv  touched  upon,  viz,  what  was  to  be 
done  with  the  furplus,  it  any ;  as  he  thought  it  neceflary  fbf 
them  to  maintain,  that  if  there  had  been  a  furpius,  tie  devjfii 
nvould  have  had  iV,  and  not  the  heir  at  Idnv*     He  then  iproceeded  to 
confider  to  what  extent  a'  court  of  equity  had  carried  its  tnter- 
poHtion,  and  dated  it  to  have  been  determined,  that  if  creditors 
bappen  to  have  any  intereft  in  the  devife,  the  devife  (hall  take 
efie£l,  but  not  beyond  that  point  to  which  the  intereft  of  credit- 
ors has  a  relation ;  and  that,  confequently,  a  court  of  equity  will 
not  interpofe  further  than  is  neceflary  to  fecure  to  creditors  the 
payment  of  their  debts,  and  will  leave  the  refidue  of  the  fame 
intereft  to  go  in  that  channel  in  which  the  whole  intereft  would 
have  gone  if  the  devife  had  been  in  favour  of  a  volunteer ;  in 
which  cafe  there  would  have  been  no  doubt  at  all  but  the  devife 
would  have  been  void,  and  the  heir  at  law  taken  the  whole.    He 
took  it  to  be  uniformly  determined  in  equity,  (ince  the  decifion  o£ 
Mallahar  v.  Mallabar^  (ftated  in  6  Vin*  gg.  (M.  a)  pi.  32.}  that 
the  want  of  a  furrender  of  the  copyhold  eftate  is  not  fupplied 
againft  the  teftator's  heir  at  law,  where  the  teftator's  other  eftatet 
made  liable  to  hit  debts  are  fufficient  to  fatisfy  thofe  debts ;  upon 
which  propofition  that  whole  cafe  refted.    it  would  neceflarily 
follow  then,  added  his  lordfliip,  and  it  certainly  has  been  fo  con* 
fidered  by  courts  of  equity  in  many  cafes,  that  the  freehold  eftates 
are  firft  to  be  applied ;  for,  if  they  ire  not  firft  applied,  how  are 
we  to  know  whether  they  are  fufficient  or  no:  it  is  therefore  % 
neceflary  confequenee  that  any  part  of  fnch  copyhold  eftate^ 
which  (hall  happen  not  to  be  exnaufted  by  the  debts,  fliall  be  con- 
fidered  as  remaining  untouched  by  the  court  of  equity  fupplyii^ 
that  want  of  furrender,  and  fliall  go  to  the  heir ;  for  it  the  whoie 
fo  devtfed  is  to  remain  with  the  heir,  if  not  wanted,  it  would  be 
Idifficult  to  find  areafou  why  a  fart,  if  not  wanted,  fliall  not  alfo 
temain  with  the  heir.    This,  he  continued,  is  not  a  mere  fpecu* 
lative  confequenee.;   the  tafcs  of  If^ekh  v.  Cool,  Backridge  r. 
Slater f  and  Mqftert  v.  Gowell,  (all  ftated  infeB.  3.  infra,)  are  to 
the  ftme  eflFed.    His  lordfliip  admitted  that  if  it  were  demon'* 
ftrated,  that  the  fecond  and  third  clafies  of  the  teftator's  eftates 
,Wete  fo  entirely  auxiliary  to  the  firft,  that  unlefs  the  firft  clafs 
wtxtfirjl  applied  in  the  payment  of  debts,  the  fecond  clafs  could 
not  be  applied  at  all,  then  the  principles  he  had  been  urginjf 
would  oblige  him  to  conclude,  that  the  want  of  a  furrendef  ought 
to  be  fopplied  in  the  cafe  before  him ;  for  otherwife,  the  ere- 
ditora  would  lofe  their  debts :  but  this  he  clearly  fliewed  was  not 
the  cafe  in  the  inftance  before  him*    His  lordfliip  then  proceeded 
ito  make  fome  obfcrvations  upon  the  cafe  of  Harris  v.  Ingledewp 
(ftated  in  6  Fin.  58.  pi.  29.  which  fee,  together  with  Mr.  Cof^$ 
ST.  t.  in  3  P.  H^mi.  99.  upon  the  light  in  which  that  cafe  was  con- 
fidered  in  tjic  prefent  argument,}  the  authority  of  which  he  de« 
.  jd^d  u  to  the'  point  before  Urn.    Upon  the  wholC|  he ,  was  of   . 

Z  opinion. 


opinxoo>  that  the  dc£c&  of  the  furrender  ought  not  to  be  fup^ 
plied,  and  difmiOed  the  bill.  Hellier  v.  Tarrant^  Ca.  Ttmp\  Tal§i 
3  edit.  283.  n. 
It  aoet  not  7*  Bill  by  fimple  contra£l  and  fpecialtv  creditors  6f  the  teftafor^ 
■ppearia  for  payment  of  their  debts.  It  dated,  that  F^  E.  by  wil!  direAed 
£t^  his  copyhold  ellatc  to  be  fold  for  payment  of  debts,  and  derifcd 
freehold  the  houfe  wherein  he  dwelt  to  his  wife  in  fee;  and  other  free*^ 
fpccificaiif  hold  eftates  to  the  trnftces,  until  his  daughter  (h'ould  attain  hef 
cSffBrf***  *8^  ^^  twenty-one  years,  to  pay  the  rents,  t^c.  for  her  mainte^ 
oeoMiaxU  nance  %  and  after  his  daughter  (hould  have  attained  her  age,  tlieii 
liwy  fundy  hg  devifed  the  premifes  to  his  faid  daughter  in  fee.  The  daughter 
Mfinentof  was  heir  at  law,  and  alfo  cuftomary  heir.  The  cdpyhold  not  hav- 
debti  I  cbU  ing  been  furrendered  to  the  ufe  of  the  will,  the  bill  infilled,  that  the 
cafe,  there-  y^ant  of  fuch  funrendcr  ought  to  be  fupplied.  The  queftion  wat 
y^^^^  (lightly  agitated,  whether  the  freehold,  fpecificaDy  devifed,bught  not 
.the  fimple  to  be  applied  prior  to  the  copyhold  fo  furrendered ;  which  Lord 
2?^"^  Chancellor  fecmed  to  think  it  ought.  But  finally  decreed  the 
teftator,  ap-  furrendcr  to  be  fupplied,  and  the  copyhold  eftate  fold,  and  th6 
rnMchetooe  purchafcr  to  hold  and  enjoy  againfl  the  infant,  iinlefs  flie  (hould 
i^}^'  lliew  caufe  within  (ix  months  after  (he  (hould  attain  twenty-one. 
which  the     Bixb^  V.  EUy^  2  Bro.  Ca,  Ch.  325. 

Lord  Chief  Baron,  id  the  before-ftated  cafe  of  Hellier  ▼.  Tanant,  adimtted  he  would  fupply  the  winC 
•f  •  funeoder  for  payxneot  of  debtf,  although  there  (hould  be  freehold  property  unapplied  ^  but  with 
migtA  to  the  fpecialty  dehti,  it  does  not  perfcdiy  accord  with  the  rale  laid  down  in  that  cafe. 

8.  In  Chapman  V*  Giifofi,  ftated  xtifeB.  2.  if^ra,pL  3.  Sir  R.  P. 
jfrden  at  the  Rolls  was  inclined  to  think,  that  a  grandchild  was 
oititled  to  the  fame  equity  as  a  child,  in  having  the  want  of  a 
furrender  fupplied }  for  the  ftatute  of  Elizaietb^  he  faid,  had  made 
it  compulfory  on  a  grandfather  to  provide  for  hiiti.  See  J^atts  v» 
Bullasjjlated  in  6  Fin.  ^yJsdi'Mie  to  pL  13.  \  and  Tudor  v.  Anfong 
Jtated  ante.  y 

9*  In  the  cafe  of  the  Attorney  General  v.  Downing^  ftated  in 
feEt.  'i.inf.pLi.  Lord  Ch.  Camden  faid,  that  the  court  would  fupplf . 
the  want  of  a  furrender  in  favour  of  a  charity. 

ieS.  2*  Where  the  heir  at  law  is  otherwife  unprovided  for. 

The wnmw  I.  A  fecond  fon,  who  was  decreed  to  be  entitled  to  a  copyhcM 
in  which  cftatc  by  way  of  advancement,  purchafed  by  his  father  in  his 
hold  appears  name,  made  a  will,  and  devifed  two  thirds  thereof  to  hit  wife 
«o  have  been  abfolutely,  and  the  other  third  to  her,  upon  the  event,  which  hap- 
d*  -fed  ^^  pcned,  of  her  having  no  child  by  him  born  alive }  and  died  with- 
the  wife  out  having  furrendered  it  to  the  ufe  of  his  will,  whereupon  it 
is  here  col-  defcendcd  upon  his  elded  brother,  againft  whom  the  wife  brought 
ftfm**tC*^  her  bill.  It  did  not  appear  that  any  other  real  eftate  defcended  m 
former,  and  (it  IS  prefumed  the  reporter  meant  ^^from**)  the  fegond  fon.  The 
partly  from  .cldeft  fon  infifted  that,  as  the  fecond  fon  took  the  eftate  by  waf 

*Jwi^»[  ^^  adyaacemeiit,  it  fliould  be  brought  into  hotch-pot%    fiat  UA 

Chi 
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Ch.  Itatdwuke  direfled  the  furrender  to  be  (applied  \  tlius  aidingf  rks^  n. 
m  dcvifc  againft  the  heir,  who  took  nothing  from  the  fccond  ^^^^' 
brother.     I'ayloir  y.  Taylor^  cited  in  3  Bro^  Ca.  Ch.  231.  from  the  ftatesthc 
Regifter's  book,  as  a  more  accurate  ftatement  than  that  contained  de^ife  toie 
of  the  fame  cafe  in  i  jttk.  387.  where  it  is  alfo  reported.  i^"Ur"jte. 

<<  dud  tbermaimtl^  tkird  I  gvve  A  the  Mdy^^  Sec,  The  former  Ays,  thatj  in  this  cai«,  **  two  tlinS» 
**  •ftbe  c9fyboldi  wert  pvn  to  the  wife,  tbwgb  Aclcyns  ioe%  not  ftate  ir.**  It  is  prcfuinedy  therefor^ 
dMcbeclaulein  Atkym,  beginning  with  *^  Igtvo^**  conuined  chedevifc  of  the  two  thirds,  whi^ 
Im  is  flated  to  have  omiciod.  Jn  like  mannery  it  is  prcfumcd,  that  Brown^  though  he  does  not  at  all 
notice  the  deviie  of  the  other  third,  process  upon  the  fuppofiiion  of  iti  having  been  made }  Anas 
•cfacrwife,  fimt  real  eftate  would  have  defccodedoa  the  eUeft  hrother,  vis.  thtt  third. 

2.  In  Hawlins  r.  Leigh,  i  Aik.  388.  LordCh.  Hardwiche^zttii 
it  to  be  a  general  rule  of  equity,  that  it  will  not  fupply  a  defe£l  of 
m  furrender  of  copyhold  eftate,  even  in  favour  of  a  wife  or  younger 
children,  to  the  difinherifon  of  an  heir  otherwife  unprovided  for. 
Bat  this  word  ^*  difinherifon^^  he  added,  was  not  to  be  confined  to 
an  heir  who  was  barred  of  his  defcent ;  for  if  he  was  provided 
for  by  fettkment,  or  any  other  way,  be  could  not  be  faid  to  be 
difinherited. 

3.  Teftator  devifed  all  his  eftate  whatfoever  and  wherefoever^ 
«nd  of  what  nature  or  kind  foever,  unto  his  wife.  He  had  only 
copyhold  eftate,  which  had  not  been  furrendered.  His  heirs  at 
law  were  a  nephew  and  a  niece,  who  took  no  provifion  under  the 
will}  but  were  otherwife  provided  for.  On  a  bill  by  the  wife 
againft  the  heirs,  praying  a  furrender,  the  Mafter  of  the  Rolls 
ftated  the  following  to  be  the  principle  on  which  a  court  of 
equity  went  in  fupplying  a  defe£l,  and  altering  the  legal  right, 
vfz.  that  whenever  a  man,  having  a  power  over  an  eftate,  whe* 
ther  ownerlhip  or  not,  (hews  an  intention  to  execute  fuch  power 
in  difdiarge  of  moral  or  natural  obligation,  the  court  will  operate 
upon  the  confidence  of  the  heir  to  make  him  pcrfed  this  inten* 
don.  His  honour  particularly  adverted  to  the  fecond  objedl  of 
this  principle,  and  faid,  it  was  then  fettled,  that  where  the  court 
was  called  upon  to  fupply  a  defeA  for  the  devifee  againft  the 
heir,  it  would  not  inquire  into  the  quantum  of  provifion  made  for 
the  latter,  it  bein?  no  objeAion  that  a  younger  child  was  put  in  a 
better  condition  than  an  elder,  the  father  being  the  beft  judge. 
But  there  ftill  remained  a  cafe,  he  faid,  (alluding  to  the  laft-ftated 
cafe,)  which  had  been  determined,  that  the  heir  at  law  was  not 
compellable  to  make  the  furrender  if  he  was  totally  unprovided 
for.  Now,  on  what  principle,  he  demanded,  cduld  the  court  have 
made  this  exception  ?  It  was  attended  with  difficulties  to  know 
when  the  heir  fliould  be  faid  to  be  unprovided  for.  The  principle, 
he  added,  muft  be  this :  that  the  court  would  not  compel  the 
heir  to  fulfil  one  obligation  of  the  teftator  at  the  expence  of  an- 
other; and  if  the  teftator  has  totally  forgotten  to  make  any  provifioi| 
for  his  eldeft  fon,  this  (hall  be  an  anfwer  to  the  claim  of  the  wife 
€r  other  children.    If  this  were  the  principle^  he  continued,  it 

ic  remained 


remained  to  be  decided^  whether  it  could  be  applied  lo  Mf^  otW 
perfon  than  a  child.  His  honour  then  coUeji^cd  the  principle 
upon  the  leyeral  cafes^.  agreeably  to  the  manner  in  which  ht  him* 
fielf  had  laid  it  down ;  and  this  fatisfafiorily  be  tbousht,  iinlel| 
as  to  the  exception  of  an  eldeft  (on  provide^  for  (tbe  reporter 
tnuft  have  meant  **  iz/iprovided  for").  He  afterwards  proceeded  tQ 
Xhew  thaf  the  determinations  which  appeared  to  militate  againft  thd 
principle  he  had  laid  down*  were  made  upon  difierent  grounds^ 
all  foreign  to  the  point  in  queftion }  and  he  cited  the  corre£bed 
fiatement  of  Taylor  v.  Taylor,  {ut/upra,pL  u)  as  an  authority  againit 
withholding  the  afltftance  of  the  court  in  the  cafe  of  gvery  fpeciea 
of  heir  unproviJed/or.  And  his  honour  held  the  wife  entitled 
to  have  the  furreader  fuppUed.  Chapman  v.  Gibfon^  3  Bro*  C^ 
Ci.  229. 

4.  By  marriage«articles»  purfuant  to  which  a  fettlenient  was  afters 
wards  made,  the  baron  covenanted  to  convey  his  eftate  in  N.  tothf 
ufe  of  himfelf  for  life»  remainder  to  his  wife  for  life,  remainder  to 
truftees  for  500  years  to  raife  portions  for  younger  childreni  ro* 
mainder  to  Aejirfi  and  otter  font  of  the  marriage  in  tail,  xemain« 
der  to  his  own  right  .heirs.  There  were  ifliie  or  the  marriage  the 
defendant,  the  only  fon,  and  four  daughters.  The  baron,  by  his 
will,  deviled  all  his  freehold,  leafehold,  and  copyiold  lands  at  S» 
to  his  wife  for  life,  and  after  her  deceafe  to  truftees  to  fell»  and  to 
apply  the  purchafe-money  to  and  amongd  all  his  daughters  as 
fiiould  be  living  at  the  death  of  his  wife,  and  the  iflue  of  fuch  aa 
ihould  be  dead.  The  tcftator^s  copyhold  at  5^  was  hot  furrei^ 
dered  to  the  ufe  of  his  will.  In  anfwer  to  a  bill  filed  by  all  the 
daughters,  againft  the  defendant,  after  the  mother^a  deaths  to 
fupply  this  defeA,  it  was  infifted,  on  his  behalf,  diat  be  ought 
not  to  be  deprived  of  his  legal  right,  fince  he  was  not  to  be  con- 
fidered  as  provided  for,  he  not  inheriting  any  property  from  his 
father,  except  thefe  prcmifes,  as  he  was  a  purcbider  of  the  eftate 
at  N.  under  the  marriage-fettlement  of  his  father  and  mothers 
But  Lord  Chancellor  Tiurlotv  faid,  that  the  defendant  being  pro- 
vided for,  (fV  did  nvtjignify  by  ^bat  means,)  the  furrendcr  ipuft  be 
fupplicd.    Piie  v.  Wbiu,  2  Bro.  Ca.  Cb.  286. 

Seff.  3.  Where  the  Devlfee  has  only  a /tfr&/ Intereft. 

X.  Teftator  devifed  his  eftates  to  feveral  perfons  and  their  ifliie^ 
in  the  ufual  courfe  of  tttiGt  fettlement  i  with  the  ultimate  ie« 
mainder  to  certain  perfOns,  in  truft,  to  found  a  college ;  and  died 

'  feifed  of,  amongft  other  property,  a  copyhold  eftate,  which  he 
had  not  furrendered  to  the  ufe  or  his  will.  All  the  perfons  en- 
titled under  the  prior  limitations  were  dead  without  iflue.    Lord 

'-  Camdm,  affifted  by  Sir  Thomas  Sewellj  and  Wllnrnt,  J.  was  of  opi- 
nion, that  the  copyhold  did  not  pafs.  It  is  true  (his  lordlhip 
faid)  the  court  will  fupply  the  want  ot  a  funender  in  favour  of  a 

charity  i 
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ttlanty;  but  hert  were  prior  limitations  to  feveral  pcrfcns,  and 
thecourt  mud  either  fupply  the  fu  rrender  i/i  toto^  or  wait  till  the 
charity  takes  place»  which  might  have  never  happened,  for  the 
preceding  tenant  in  tail  might  have  barred  the  charity.  Third 
point  in  AttGrNey- General  v.  Downing ^  Amb>  571. 

2.  Teilator  gave  to  his  executors  a  copyhold  eftate,  in  truft  ta 
permit  his  mother  to  take  the  rents  for  life,  towards  raifing  an 
annuity  which  he  was  engaged  to  pay  her  by  bond^  and  then  to 
fell;  and  after  payment^  of  a  bond  debt,  the  furplus  of  the  pur« 
chafe*muney  to  be  to  the  fame  ufes  as  the  refidue  of  his  perfonal 
cftate  %  which  ufes  were,  that  the  fame  (houhl  be  fold,  and  out  of 
the  purchafe-money  certain  fums  to  be  paid  to  the  children  of  hit 
fillers  at  twenty-one;  and  as  to  the  refidue,  to  lay  out  the  fame 
in  ttock  to  raife  a  certain  fum  for  his  mother  for  life,  and  to  pa]f 
the  remainder  of  the  intereft  and  dividends  during  her  life,  and 
after  her  death  the  whole  intere/l  to  his  wife  for  lift^  for  herfole  ufe 
and  binefii;  and  after  her  deceafe  to  pay  and  afflgn  the  principal  to  tie 
children  of  his  ftjlers  in  equal  proportions,  with  further  provifions 
as  to  fnch  children.  The  teJlator  died  without  furrendering  ^he 
copyhold  eftate,  which  defcenddd  to  his  fifters  as  the  cuftomary 
heirs ;  and  it  becoming  a  queftion,  whether  there  could  be  a  par-^ 
tial  fupply  of  a  furretidcr  in  favour  of  the  wife,  (tlie  children  of 
the  nfters,  who  were  to  take  a  remainder  in  the  price  to  be 
obtained  for  the  fame,  not  being  entitled  to  have  fuch  furrendet 
fupplied  for  them,)  Lord  Chancellor  faid,  he  did  not  fee  why  a 
furrender  (hould  not  be  fupplied  for  a  limited  intereft  as  well  ai 
a  general  one  :  he  therefore  ordered  the  copyhold  to  be  fold^  the 
wife  to  have  the  intereft  of  the  purchafe-money  for  life,  and 
then  the  fame  to  refult  to  the  cuftomary  heirs.  Marfion  v.  Gowattg 
3  Bro.  Ca.  Ch.  170. 

3.  In  tlie  cafes  of  IFelchv.  Cook  {in  1745  or  1746,)  BackbridgiY* 
Slater  at  the  Rolls  in  1 766,  and  Majiers  v.  Gowell^  before  Lord 
Chancellor  Thurlowy  loth  November  1 790,  freehold  and  copyhold 
eilates  were  devifed  for  the  payment  of  debts  and  legacies,  and 
the  copyhold  (not  furrendered)  was  applied  to  fatisfy  fuch  debts 
as  the  freehold  would  not  extend  to  pay,  and  the  furplus  of  the 
copyhold  decreed  to  go  and  remain  with  the  heir  at  law  \  to  the 
difappcrintment  of  that  part  of  the  devife,  which  meant  to  fub« 
je£i  the  copyhold  to  the  payment  as  well  of  legacies  as  of  debts. 
AH  cited  by  Lord  Chief  Baron  Eyre  in  Hellier  v.  Tenant^  Jlated  in 
feB»  I.  ante. 

4.  See  third  point  in  Carrick  r.  Erringtofif  2  P.  W.  3^1— '3 •# 
where  lands  were  conveyed  to  the  ufe  of  A,  a  proteftant  for  life^ 
remainder  to  B.  a  papi^  for  life,  remainder  to  truftees  to  preferve 
contingent  remainders ;  but  to  permit  B.  to  take  the  rents  for  his 
life,  remainder  to  B.'$  firft  and  other  fons  in  tail  male,  remainder 
to  C.  a  proteftant  and  his  iflae  in  like  AtiSt  fettlement,  remainder 
to  the  fettlor^s  right  heirs.  Lord  Chancellor,  after  declaring  that 
both  the  devife  to  B,^  and  fo  much  of  the  truft  for  prefcrving  con* 
tiogent  remainders  as  admitted  B.  to  take  the  remi  for  life»  waa 

YOb.II.  T  void 
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TOid  under  the  ftatute  of  ii  &  12  W*  s*  c.  4.  held,  that  thlt 
trult  was  good  for  tlie  purpofe  of  prcferving  the  contingent  re-* 
mainders  to  the  unborn  fons  of  B. 

SeB.  4.   Where  the  Dcvifec  is  othcrwife  provided  for,   by  the 

Tcltator. 

1.  The  decree  made  in  the  caufe  oi  Barton  v.  Lloyd  and  Ux^ 
flated  in  6  Vin.  57.  was,  upon  an  appeal  by  Lloyd  (5*  Ux.  con- 
firmed.    I  Bro,  Ca.  PdrL  544. 

2.  A.  purchafed  a  copyhold  eftate  for  his  own  and  two  other 
lives,  and  afterwards,  without  having  made  any  furrender  of  it 
to  the'ufe  of  his  will,  devifed,  in  general  terms,  all  his  ^ate  real 
mnd perfonal  in  pojfeffion  or  reverfion  to  his  nvift;  and  died,  leaying 
no  other  real  eftate.  Held,  that  the  lands  were  intended  to  be 
comprifed  in  the  will,  and  that  equity  would  here  fupply  the 
want  of  a  furrender,  although  the  wife  might  be  otherwife  pro- 
vided for,  fince  the  hufband  might  not  think  her  former  proviGon 
fufficient.     Smith  v.  Baktr^  i  Atk.  385. 

3.  In  Tudor  v.  Anfon^  ftated  infe^.i,  ante,  the  court  declared 
it  need  not  be  faid,  that  the  widow  and  children  were  unpro- 
vided; for  the  father  was  the  judge  of  that.  Piker.  IVhite^ 
2Bro.  Ca.  Cb.  386.  S.  P. 

In  a  confiderakle  part  of  the  cafes  in  which  the  queflion  of  fupplying 
the  difeB  of  a  furrender  of  copyholds  has  occurred^  the  point  in  dif- 
atffton  has  been,  not  the  dcfcription  of  perfons  in  favour  ofiohom^or 
the  circumftances  under  which  a  court  of  equity  will  lend  its  ajfifl'-' 
ancefor  thai  purpofe^  hut  whether  the  teflator  has  fufficiently  indi- 
cated his  intention  to  difpofe  of  the  unfurrendered  copyheld;  or^  in 
other  words f  whether  he  appears  to  have  hadfuch  efiate  in  his  view 
and  contemplation  at  the  time  of  making  his  will,  The  cafes  of  tins 
dcfcription  therefore^  although^  from  the  literal  terms  of  the  point  in 
dxfa*[fion^  they  may  perhaps  appear  di/lributable  under  the  prefcnt  head^ 
are^  on  account  of  their  reference  to  the  intention  of  the  tejlator^  claffed 
under  the  Utters  (W.  e),  infra. 

(N.  a)  Operation  and  EfFedl:  of  a  Surrender, 

/^Opyholds  in  fee  defcended  on  7*.  who  was  never  admitted  \ 
^  but,  fome  time  after  the  defcent,  W,  was  admitted,  and  fur- 
rendered  to  the  ufe  of  two  who  were  admitted.  7".  then  died 
fans  iffue^  leaving  W.  his  licit  at  law.  W.  then  died,  leaving  th« 
plaintiffs  his  heirs  at  law.  Held,  that  they  were  not  eftopped  by 
the  furrender  of  W.^  when  he  had  no  eftate,  from  claiming 
againft  the  furrenderee  ;  for^  if  a  furrender  be  not  good^  there  can  be 
no  eftoppel^  (ince  no  eftate  can  pafs  into  the  hands  of  the  lord. 
Goodtitle  y.  Morfe,   3  jD,  £5"  £.  371.     Sec  Doe  v.  Hicks,  Jlattd  in 


(R.  a)  Surrender  good.  In  refped  of  the  Limitation.  ^^""^"-^ 

/^Opyholder  in  fee  made  a  voluntary  furrender  to  the  ufe  of 
^^  himfelf  for  life,  remainder  to  his  wife  during  her  widow- 
hood, remainder  to  W,  for  life,  and  after  his  deceafe  to  the  ifluc 
of  his  body  ;  with  a  provifo,  that  in  cafe  Vf.Jhould  die  in  the  lifetime 
of  the  furrender  or  y  or  without  iffue  of  his  bodyy  then  the  premifes 
ihould  go  to  the  right  heirs  ot  the  furrenderor.  IV.  died  in  the 
Hfrtime  of  the  furrenderor  leaving  iffue.  To  efFe£luace  the  intent  ^  ^ 
of  the  furrender,  the  word  or  was  conftrued  to  mean  and;  al« 
though  a  furrender  was  allowed  to  be  a  common  law  conveyance^ 
and  not  entitled  to  the  fame  favourable  con(tru£lion  as  a  will. 
But  the  court  would  not  decide  what  eflate  the  iflue  of  W.  (who 
were  the  Icflbrs  of  the  plaintifFj  took^  Wright  v.  Kemp^  3  i).  {# 
iS.  470. 

(U.  a)  What  fhall  be  a  good  Prefentment  of  the  ^^"^7^ 

Surrender,  and  at  what  Time. 

A  Surrender,  by  the  general  cullom  of  copyholds,  fliould  be 
^*  prefented  at  the  next  court  \  but,  by  fpecial  cuftom,  it  may- 
be prefented  at  a  fubfequent  one,     Moore  v,  Moore,  2  Fez,  602. 

(2i.a.  2)  Surrender  revoked  or fufpended.  [SuppLfe&.)  ^y^^tj. 

P^EME  folc  furrendered  to  the  ufe  of  her  will,  and  married. 
"  She  afterwards  devifed  to  her  hufband  and  her  fon  by  him. 
Per  cur, — Feme  covert  cannot  make  a  will,  and  the  furrender 
became  void  ;  or,  at  lead,  was  fufpended  by  the  marriage.  George 
V.  ,  Amb.  627. 

(T.  b)  To  what  Time  the  Admittance  fhali  have  ^^2!Z1^ 

Relation. 

].  A  Copyholder  in  fee,  in  1 724,  furrendered  out  of  court  to  the 
*  *  ufes  of  his  marriage  fettlement.  In  1725  he  furrendered 
to  the  ufes  of  his  will;  in  1743  he  made  his  will;  in  1751  the 
furrender  of  1724  was  prefented,  and  he  was  admitted  purfuant 
to  it.  Adjudged  that  the  admittance  in  1751  was  no  revocation 
of  the  will  made  in  X743t  ^nce  it  had  reference  back  to  tl\e 
time  of  the  furrender,  and  was  only  a  completion  of  it.  Roe  v. 
Grifithi  and  others,  4  Burr.  1952.  i  Blaci/l.j6o$,  S^C.  Vaughan 
V.  Atkins,  flated  in  (H.  e)  poft,  S.  P. 

.2.  A.  furrendered  to  the  ufe  of  B.  by  way  of  mortgage.  B^ 
stfhre  niofr/ZtfifT/  brought  ejedlment  againft  A.,  but  was  after« 
wirdi  admitted  before  the  trial.  Per  fur.^-^Tht  adioa  lies  -,  for> 
"^    "  Ya  after 
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after  admittance,  the  title  of  the  furrender  is  perfeft  from  the 
time  of  the  furrender,  and  a  diftinftion  was  taken  between  cjcft* 
ment  and  trefpafs.    Holdfa/l  v.  Clapham,  i  D.  V  £.  6oo. 

evmCTioa. ^W.  b)  What  Perfons  (hall  pay  Fines,  and  to  whom, 

^^\N  a  cafe  fent  out  of  Chancery,  it  was  the  uanimous  opinion  of 
^-'^thc  court  of  J5.  J2.,  that  the  executor  of  copyholder  for  years 
was  compellable  to  come  in  and  be  admitted,  and  that  the  lord  is 
entitled  to  a  fine  upoh  fucli  admittance  y  the  court  conceiving 
what  is  faid  by  Huks  and  H^yiJe  in  i  Mod.  1 20.  and  1  Fentr,  260. 
to  be  the  juftice  of  the  cafe  ;  (the  diftinftions  taken  by  whom  are 
A  ftated  in  6  ^m.  104.  ^/.  22.  and Jide-mte),     Earl  of  Bath  v.  Ahnrj^ 

I  Burr*  206. 

6Viiicr  105.  ^X.  b)  Fines.    How  much  (hall  be  paid  ;  and  where 

*        one  or  feveral. 

1.  ¥7lNES  upon  admittance  to  copyholds  arc  to  be  impofed  ac- 
"    cording  to  the  improved  value.    Hidton  v.  Hajfell^  Sir,  i042« 

2.  The  lord  is  entitled  to  two  fines  upon  the  admittance  of 
the  vendee  of  the  aflignee  of  commifliouers  of  bankrupt.  Drurf 
V,  Man^   I  Ath.  95. 

3.  One  confolidated  fine  cannot  be  afTcHed  as  the  admiflion  to 
feveral  copyhold  tenements ;  and  if  any  one  count  in  the  declara- 
tion ftate  the  afTeffment  of  tl  ftngU  fine,  although  others  (late 

feveral  fines,  and  there  are  entire  damages  found,  and  judgment 
for  plaintiffs,  it  is  error.  Grant  v.  Aflle^  K.  B  DougL  722.  Two 
years  improved  rent,  without  any  dcduftion  for  the  land-tax,  ap- 
pears fixed  as  the  fum  affcfTable  for  an  arbitrable  fine  on  admiflion 
to  a  copyhold.  By  Lord  Loughborough^  in  S.  C.  in  C.  B.  Doug.  727. 
4*  On  caufe  fhewn  againd  a  rule  for  granting  a  mandamus  to 
admit  a  copyholder,  the  cafe  was,  A.  covenanted  to  furrender  a 
copyhold  to  J?.,  which  covenant  the  homage  had  prefented  at 
court,  and  the  confideration-money  was  paid ;  but  no  furrender 
was  made.  B,  then  affigned  his  Interefl  to  C,  and  A.  furren- 
de>ed  to  C  The  lord  contended,  that  he  was  entitled  to  a  fine 
upon  the  fale  to  J?.,  and  alfo  upon  the  fale  to  C,  fince  it  had 
'  been  held,  that  the  affignees  of  a  bankrupt  ought  to  be  admitted. 
But  the  court  faid,  that  any  private  agreement  between  B.  and 
C,  although  prefented,  could  not  give  the  lord  a  right  to  a  fine, 
and  made  the  rule  abfolute.  The  King  v*  The  Lord  of  the  Manor 
ofHendon,  2  D.  isf  E.  485. 

iviner  191.  (B.  c)  What  Rcmcdy  lies  for  the  Lord  for  his  Fine; 

!•  A  General  indiUiatus  a/Tum^t  will  lie  for  copyhold  fines. 
^^  WbitJUldY.Hunt^  K,  B.  Dayg.  727, 

2.  The 
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2.  The  lord  of  a  manor  may  maintain  ^n  indehttatM  affUm^t 
^ainft  an  infant  copyholder,  when  he  comes  of  age,  for  a  fine 
due  on  his  admittance  during  his  nonage.  Evelyn  v.  Chichefter^ 
3  Burr.  17 1 7.  • 

3.  But  the  court  of  Chancery  difmifTed  with  cods  a.  bill  by  the 
lady  of  a  manor  againft  a  tenant  for  a  quit-rent,  faying,  that,  in 
common  cafe$,  the  remedy  at  law  was  the  proper  one  to  refort 
to  \  if  indeed,  it  was  added,  the  terre-tenant  will  confound  the 
boundaries  to  prevent  a  didrefs,  (as  was  the  cafe  in  the  Duke  of 
BridgenvaUr  v.  Edwards^  4  Bro.  Par.  Ca.  139.)  the  lord  will  be 
entitled  to  a  commiffion ;  but  the  cafe  before  the  court  was  not 
fo.  Bouverie  v.  Prentice^  I  Bro.  Ca.  Ch.  200,  See  Btnjon  7. 
Baldwin^  \  Atk.  598. 

(I.  c)    Forfeiture  by  making  a  Grant,   &fr,  as  at  6V4a»x2«« 

Common  Law.  ^ 

Sec  Suppl.  letter  (A/d),  //j/r/j. 

(N.  c)  Forfeiture  by  Nonfeafance ;   not  coming  in  gvi«M*>» 
on  what  Sumrnons  or  Notice  ;  and  how  Ad  van* 
tage  may  be  taken  of  it. 

f .  |^Opyhold|  furrendered  to  the  ufe  of  a  will,  is  deyifed  to  fix 
^  perfons  on  certain  trufts.  One  offered  to  be  admitted, 
and  to  pay  his  proportion  of  the  fine,  but  the  lord  refufed,  unlefs 
he  would  pay  the  whole.  The  other  five  declined  the  truft.  The 
lord,  after  three  proclan^attons  for  the  fix  truftees  to  come  in  and 
be  admitted,  fcijjed  for  a  forfeiture.  Per  cur^ — "  The  lord  ought 
<^  to  have  admitted  the  one  who  offered  himfelf,  and  then  might 
'<  have  proceeded  to  recover  his  fine  for  all  the  fix  trufteesi  if 
<<  due ;  and  he  has  been  too  hady  in  feifing  for  a  fuppofed  for« 
^'  feiture  before  admittance.  Seifure  quoufque  is  until  fome  one  ' 
**  comes  to  be  admitted ;  one  comes  and  offers  to  be  admitted; 
<*  the  lord  therefore  had  no  rjgjit  to  feize."  AJbton  v.  Hution  afid 
others ^  2  Wilf,  162. 

2.  Tedator  devifed  all  his  copyhold  and  freehold  eftates  to  H. 
in  fee»  and  died,  without  furrendering  the  copyholcl  part  to  the 
ufc  of  his  will ;  leaving  ^\\  perfons,  (One  of  them  feme  covert,) 
his  heirs  at  law.  The  lord,  after  three  proclamations  for  the 
heirs  to  come  in  and  be  admitted,  feized  the  copyhold,  and 
granted  it  in  fee  to  the  devifee,  who  thereupon  paid  him  a  large 
fine.  This  b'^ing  an  abfolute  feizure,  and  not  warranted  by  the 
cuftom  of  the  manor,  was  held  bad ;  and  could  not  afterwards 
be  fet  up  by  the  lord  as  a  feizure  quoufque.  It  was  alfo  held  ia 
this  cafe,  that  a  feizure  of  the  whole  eftatCi  where  one  of  the 
heirs  is  a  feme  covert,  without  firft  appointing  her  an  attorney 
sKccording  to  9  Geo.  i.  r.  29.,  although  lawful  in  Other  refpe^j  if 
irregular.    Rue  v.  HeUitr,  ^D.taE,  i6z. 
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6vineri38>  ^R,  q^  2)    Forfciturc.     By   whom*      One  not  ia 

Pofleilion. 

^Opyhold  lands  were  funrcndercd  to  the  ufc  of  a  vill,  by 
^  which  they  were  dcvifed  to  Mifs  Jeffreys^  who  murdered 
the  teftator,  and  was  executed  for  it,  witiiout  having  beeh  ad- 
mitted ;  the  lord  feized  the  lands  as  forfeited.  The  heirs  at  lav 
of  the  teftator  and  of  Mifs  J.  brought  ejectment  jointly.  The 
cafe  was  argued  twice.  On  the  (irfl  argument,  the  court  inclined 
againft  the  lord,  but  gave  no  abfolute  opinion ;  on  the  fccond, 
they  were  ftill  of  opinion  for  the  plaintiff,  fince  Mifs  %  could 
have  no  legal  intered  in  the  eftate  till  admittance,  and  therefore 
could  not  forfeit  any  thing.  Doe  v.  Hichy  1  Wilf.  13  ff*  i6. 
Ca.  Cop^fiatidin  6  Vin.  (R.  cja)  //.  2.  S.  P.  See  Harg.  n.  I. 
Co*  Litt,  62*  a* 

^^"^H7.  (A,  d)  Forfeiture.     What  fhall  be  a  Difpenfatioa 

or  Excufe  thereof. 


^. 


being  feifed  of  freehold  and  copyhold  eftates  in  5  ,  levied 
a  fine,  which,  from  the  defcription  of  the  premifcs 
in  the  deed  to  lead  the  ufes,  appeared  to  cbmprchend  both  eftates. 
He  continued  in  pofleflion  near  thirty  ye^rs  afterwards,  and  then 
died  feifed ;  and  his  death  was  prefented  by  the  homage.  After 
three  proclamations  for  the  heir  to  pome  in  and  be  admitted,  the 
lord  feized  for  a  forfeiture;  and,  on  his  behalf,  among  other 
arguments,  was  cited  a  claufe  in  the  fupplement  to  Co,  Cop.  k{k.  1 1. 
(ftated  in  6  Fin,  i48«  pi.  7.)  But  the  court  of  B>  R,  were  of 
opinion,  that,  admitting  even  that  the  copyhold  was  comprifed, 
the  length  of  time  which  had  been  permitted  to  elapfe  after  the 
fine,  and  the  fubfrquent  ads  of  recognition  of  yi.  as  tenant^^ 
amounted  to  a  waiver  of  the  forfeiture ;  and  this,  it  was  faid, 
was  not  an  aft  which  of  itfelf  deftroyed  tiie  eftate,  fince  ji. 
continued  in  pofleflion  afterwards  as  tenant ;  and  .theo  the  fine 
was  void  againft  the  lord,  whofe  right  was  not  divefted,  as  it 
would  have  been  by  a  tranfmutation  of  pofle(&on.  In  Doe  v.  Hel* 
iier^  ^  D.  (^  E.  i6a. 

$vmwi$i.  (F.  d)  What  Thing  will  l?e  an  Extinguifhment  of  a 

Copyhold, 

A  Lord  of  a  manor  mortgaged  it  in  fee,  and  afterwards  pur- 
-^  chafed  copyholds  held  of  the  manor,  and  took  furrenders  of 
them  to  himfelf  in  fee.  Thefe  copyholds  were  held  to  enure  to 
the  benefit  of  the  mortgagee ;  and  the  equity  of  redemption  of 
thepi  pafled  by  a  fettlement  made  by  the  lord  of  the  manor,  &r« 
$mpri/edin  tie  mortgage^    Fir  ft  qucftion  ia  Doe  v«  Pott^  Dou^L  705^ 
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ft 

{L.  d)  What  Suits  or  Adions  lie  for  the  Tenant    ^rmcr  164, 

againft  the  Lord, 

A  Mandamus  to  admit  a  pisrfon  claiming  to  be  heir  to  a  copy- 
'^  hold  eftate  was  rcfufed  \  (incc  he  had  as  complete  title  witn- 
out  admittance,  as  with  it,  againft  every  one  but  the  lord.  But  the 
court  faid,  they  bad  no  doubt  but  it  would  be  granted,  were  a 
proper  cafe  laid  before  them.  The  King  againft  Rennett^  in  B,  R. 
7,  D.  ^  E.  198.  See  the  King  v.  the  Lord  of  the  Manor  ofHendon^ 
ftaied  in  (X.  b),  ante^  pi.  4.  where  a  mandamus  was  granted  upon 
an  application  by  a  purchafer. 

(O.  d)  What  Ads  of  Parliament  (hall  be  conftrued  6viiyr  i68. 

to  extend  to  Copyholds. 

I.  ^Ourt  of  K.  B.  inclined  to  think  copyholders  within  the  fta- 
^  tute  of  27  Eliz,  againft  fraudulent  conveyances;  but  gave 

no  pofitive  opinion.     Doe  v.  Routledgey  Cowp*  705. 

2-  In   Withers  V.  ITilhers,    Amb.  15 1.,    Lord  Hardwicke  faid 

pHtcr,  th^t  copyholders  are  not  within  14  Geo,  2.  c.  2q* 

(T,  d)  Charitable  Ufes*  6vii»eri8o, 

A  Teftator,  before  the  late  ftatute  of  mortmain,  being  entitled 
^^  to  feveral  copyhold  eftates,  fome  of  which  he  had  furrendercd 
to  the  ufe  of  his  will,  and  others  he  had  not»  gave  all  bis  copyhold 
lands  to  a  charity.  The  devife  to  a  charitable  ufe  was  held  good 
by  way  of  appointment  under  43  EHz.  fo  as  to  fuperfede  even  the 
neceflity  of  a  furrender,  and  it  was  decreed  that  the  truftees  for 
the  charity  ihould  be  admitted  to  all  the  lands.  Attorney- General 
y,  Andrews,  1  Fef,  22$*     Attorney-General v,  Sawtell^  zAtk.^^^m 

S.P. 

(Y.  d)  Court  Rolls.     What  Intereft  the  Tenant  has  ^^''"^  '«S' 

in  them. 

I.    Sec  (G.  c.  a)  infra. 

(A.  e.  3)  Cuftoms.     General  or  Special.     Good  or  ^v»«y  '^7* 

not.     And  Extent  thereof. 

X.  A   Cuftom  for  copyhold  tenants  to  mortgage  their  eftates  by 
'^^  deeds>  on  condition  to  be  void  on  payment  of  the  mort- 
fage  money  within  three  years;  and  for  the  mortgagees  to  be  . 
entitled  to  prefeat  fuch  decds^  and  be  admitted  thereon  at  the 

y  4  comt 


court  held  next  after  the  breach  of  the  condition,  on  payment  of 
a  fine,  is  good ;  although  the  lord  may  lofe  his  efcheat  by  the 
death  of  the  tenant  without  heir  in  the  interim.  Fawcetv^Lotu^ 
ther,  2  Vef.  300. 

2.  In  Roe  T.  Somerfet^  2  Blaclft.  694.  the  court  of  K.  B.  ob- 
fenred  that,  in  the  Weft,  it  was  ufual,.  upon  copyholds  for  lives, 
that  the  cejlui  que  vies  (hould  take  in  the  order  they  ftood  in  the 
copy ;  but  that  the  perfon  who  put  in  the  lives,  and  paid  the  fine^ 
had  a  power  of  difpofing  of  the  eftate  if  he  pleafed. 

3.  There  is  a  cuftom  in  the  manor  of  B,  that  lands  firall  de« 
fcend  to  the  eldeft  daughter  Mt^here  there  is  no  fon,  and  where 
there  is  neither  child  nor  brother  to  the  eldeft  fifter  ;  this  cuiftm 
Ihall  not  extend  to  a  niece,  although  it  affecls  the  collateral  line 
in  the  ipftaiice  of  fifters ;  for  cuftoms  departing  from  the  com- 
mon  law  are  to  be  conftrued  ftridly.  In  J)enn  v.  5/rojf, 
xD.isT  E.  467. 

4.  A  cuftom  for  a  copyholder,  whofe  eftate  was  granted  to  him 
and  his  heirs  for  three  lives,  v/iihout  any  power  of  renewal^  to  fell 
timber,  is  againft  law :  by  Lord  Ketiyotiy  Ch.  J.  Bullery  J. and  Grofe^  J. 
m^AfihurJly  the  fourth  judge,  declined  giving  any  opinion  upon  the 
law ;  as  the  evidence  adduced  in  favour  of  the  cuftom  did  not 
fupport  it.     Mardiner  v.  Eliiotj  2  D.  i^  E,  746. 

5*  A  cuftom  in  a  manor,  that  copyholds  (hall  not  be  furi' 
rendered  Iq  the  ufe  of  a  will,  is  bad.  In  Pike  v.  WpitCf  3  Co* 
PiS.  286.  ^ 

<viBcri9i.  (B.  e)  Where  a  Copyhold  (hall  be  faid  in  by  Defient^ 

or  Purchaft. 

I.  iN  Vaughany.  jtikynSi  ftated  in  (H,  c),  infrn^  it  was  held, 
T  that  the  heir  of  B.^  when  admitted,  would  be  in  by  defcent| 
and  not  by  purchafe. 

Mr.  Fearne,  in  the  fourth  edition  of  his  Contingent-Remainders, 
f,  86.  et  feq.  adverts  to  the  diftincfion  taken  by  Coke  in  Allen  v. 
rzXm^x^flated  in  i4Vin.  27i.n.  /^/.  3.  between  a  limitation^  upon 
afurrender  by  a  copyholder  in  fee  to  his  ovin  heirs  general^  where  be 
takes  a  preceding  eftate  of  freehold  himfilf  and  the  like  limitation 
tvhere  he  takes  no  preceding  freehold  eftate ;  a  diflinSHon  which^ 
he  obferveSf  certainly  has  no  place  in  refpe£l  to  freehold  lands.  After 
f^Zt^fi^^^^  ^^'^^  ^^^  ^^h  Z^O'*^d  on  which  he  can  account  for  CokcV 
opinion  was\  the  fuppofttion  that  an  entire  new  eflate  was  created  and 
derived  under  the  ufts  of  the  furrender  throughout  the  whole  of  tbem^ 
and  that  no  eftate  taken  under  thofe  ufes  was  any  part  of  the  old 
eftate^  Mr.  Fearne  olferves^  that  this  notion^  on  which  the  above 
noticed  opinion  feemed  to  have  proceeded^  fic^f  decidedly  ex» 
phdcd  by  modern  decifions  s   and  he   then   cites  the   two  follomng 

JffffJi  < 

2.  A  copyholder  of  inheritance,  upon  his  marriage,  furren« 

4^red  his  cppyhold  lands  to  ^e  ufe  of  hjunfelf  aiid  lu«  heirs  tiU 
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tlie  maniage ;  then  to  the  ufe  of  himfelf  for  life,  remainder  to 
the  ufe  of  his  wife  for  life,  remainder  to  the  ufe  of  their  child  or 
children  according  to  their  appointment,  remainder  to  the  heirs 
of  his  body  by  his  intended  wifci  remainder  to  the  ufe  of  him- 
felf, his  heirs  and  afligns  for  ever.  The  marriage  took  effe^ ; 
after  which  he  furrendered  the  lands  to  the  ufe  of  his  wHI.  He 
afterwards  made  a  will,  difpofing  of  all  his  freehold  and  copyhold 
lands  to  his  wife  and  her  heirs.  Some  years  after,  he  and  his 
wife  were  admitted  under  xiitfirft  furrender ;  habendum  to  him  for 
life,  remainder  to  her  for  life.  After  the  hufband's  death,  with- 
out iflue^  his  widow  was  admitted  under  his  tc;///,  and  furrendered 
to  the  ufe  of  her  own.  And  the  queftion  was.  Whether  her 
deviri::e  was  entitled  ;  the  heir  at  law  of  the  hufband  contending, 
that  the  furrender  to  the  ufe  of  his  will  operated  only  on  his  M 
tftaU  in  fee,  and  not  upon  the  nev)  ejlate  he  acquired  by  they!/j« 
fequent  admittance  under  the  fuijender  on  his  marriage  ;  and  that 
the  fubfequent  admittance  was  a  revocation  of  his  will*  Lord 
Mansji^ld^  obferving  that  it  had  been  argued  on  they^o^  of  a  reva^ 
^ation^  and  that  the  lord  took  from  the  furrenderor,  and  regranted 
him  again  the  tvhoie  ejlate^  and  that  this  amounted  tb  a  revocation, 
faid,  that  an  intention  to  revoke  might  indeed^  if  it  had  fufBciently 
appeared,  have  made  a  very  different  cafe.  But  it  was  clear  that  ^ 
the  teftator  had  no  fuch  intention.  The  change  of  ef^ate  was  there- 
fore the  only  objection  in  the  cafe.  That,  where  a  man,  feifed 
of  an  eftate,  makes  his  will  and  devifes  it,  and  afterwards  con- 
veys it  entirely  away,  though  he  takes  ic  back  by  the  fame  inftru- 
ment,  or  by  a  declaration  of  ufe,  it  was  a  revocation ;  becaufe 
he  had  departed  with  his  whole  efiate ;  but  that  the  principal  cafe 
did  not  come  within  the  rule.  The  tedator  had  a  reverfion  in  fee 
in  him}  and  though  he  limited  it  to  himfelf,  the  words  did  not 
operate^  for  the  1^  refulted  by  operation  of  law.  That  reverfion 
in  fee  was  the  only  fubje^l- matter  of  the  devife.  The  admi/jfm 
mnflfol/qw  the  furrender.  It  was  no  re-admiffion  to  hisreverfioni 
it  eS*e£luated  the  ufes  limited^  but  left  the  reverfion  as  it  was* 
That  there  was  no  conveyance  of  the  fee,  no  taking  back  an  eftate 
in  it.  And  all  the  judges  agreed,  that  ^fter  the  furrender  to  the 
ufes  of  the  fettlement,  the  reverfwi  dill  continued  in  the  hufband; 
and  that  no  alteration  or  change  of  efiate  happened  in  the  cafe. 
Roe  V.  GrMths^  4  Burr,  1952. 

3.  A.  J?.,  a  copyholder  in  fee,  furrendered  to  the  ufe  of  his  itisobvioBs, 
will ;  he  afterwards,  upon  his  marriage,  furrendered  to  the  ufe  *J'*  *"«*"» 
of  himfelf  and  his  intended  Mrife  for  their  refpedive  lives,  re-  that,  bthia 
m'ainder  to  the  heirs  of  their  two  bodies,  remainder  to  his  own  cafe,  the 
right  heirs.     No  admittance  was  had  under  this  furrender  during  7^^  ^"5*- 
A.  ^.'s  life,  who,  fome  time   after  the  marriage,   devifed  the  the^mn- 
eftate  by  his  will,  and  afterwards  died  without  iflue ;  whereupon  ^^  made 
his  widow  was  admitted  for  her  life,  according  to  the  laft  funen-  ^'Ij^I^ 
der.    Upon  her  death,  the  devifee  of  A.  B.  brought  eje£lment  the  queftioa 
againft  his  heir  at  law.    The  latter  contended,  that  by  the  fur-  ^<<i  no<;  m 

f eijder  go  the  marriage  of  A%  B.  erery  diing  pafled  out  of  him,  ^"^^ 

-  "  and       *^ 


3«8  CopglJOlO* 

tht  doariAc  arid  confequently  tliere  was  an  end  of  the  prior  furrender  to  the 

which  ca.  '  fcifed  of  thc  revcrfion  as  of  his  old  eftate,  nnd  therefore  was  well 
tcredthe  enabled  to  devife  it  under  thc  former  furrender;  znd  ].  Black- 
fere  x^oed'  -^^"^  obfervcd,  that  the  cafe  would  haye  been  all  one,  if  A.  B.  had 
But  the  '  been  admitted  under  the  laft  furrender.  Thru/lout  v.  Cunningham^ 
4oobtwaa,     a  Blackft.  1046.     Feam^i  Cont.  Rem.  /^thedit.  90. 

ppon  the  ef-  * 

fefk  of  the  Receding  furrtndfr  by  T.  to  the  ufe  of  his  will,  in  regard  (0  its  enabling  him  to  derife  the 
rgmainder  in  fee,  limited  to  him  by  i'ut  jubfffuent  furrender  made  upon  hit  marr'uge  \  and  it  depended  00 
the  queltion,  Whether  that  l<m'ttation  eo  his  right  heirs  wa&  a  mto  ejiate,  or  part  of  his  oU  ejtate 
vna^eded  by  that  furrender?  Had  "ii  been  a  n^ru  cftate,  ii  fecms  it  could  not  have  paflied  by  his  will, 
lor  want  of  being  furrendered  to  the  ufe  0!  his  will  ;  but,  as  it  w^s  held  to  be  part  of  the  dd  eftate, 
which  wa«  in  him  when  he  made  Uie  iurrendcr  to  the  ufe  of  his  will,  he  was  enabled  to  devife  it  by 
virtue  of  that  furrender. 

4.  See  Roe  v.  Baldwin,  ftated  in  Suppl.  tit,  Copjbold  ^W.  2), 

6Viiier  »oi.    (G.  c)  Copyholds  docked.     Bar  of  Entails^  and 

Notes,  Ssfr. 

I.  A  Cnftom  to  bar  an  entail  of  a  copyhold  by  a  furrender  only 
^^  is  good,  notwithftanding  a  concurrent  cuftom  for  barring 
entails  by  a  recovery  in  thc  manor  court.  E^jerall  v,  SmalUj^ 
2  Sir.  1 197.  I  Jf^ilf.  26.  S.  C.  Doey.  Truhy^  2  Blackft.  944.  S.  P. 
a.  An  entail  of  a  copyhold  eftate  may  be  barred  by  a  furrender 
to  th6  ufe  of  a  will,  without  a  fpecial  cuftom^  where  there  is  no 
cuftom  for  barring  entails  by  recovery.  By  three  judges  againft 
WilleSi  Ch  J.,  who  thought,  if  no  cuftom,  it  fliould  be  by  re- 
covery.    Car  V.  Singer^  in  C.  B.  2  Vef.  604- 

3.  Lord  Hardwicke  was  of  opinion  that,  where,  by  the  cuftom, 
entails  are  barrible  by  furrender  only,  in  that  cafe  a  furrender  by 
tenant  in  tail  to  the  ufe  of  his  will  operates  to  bar  the  eftate-tait, 
though  not  made  with  that  view  :  and  his  lordftiip  obfervedy  that  all 
the  books  fay,  that,  to  (hew  a  cuftomary  eftate-tail,  it  is  net  fuS- 
cient  that  lands  have  been  granted  to  men,  and  the  heirs  of  their 
body;  but  it  muft  alfo  appear,  that  there  have  been  grants  in  taii» 
with  remainders  over ;  for  otherwife,  it  may.be  a  fee  fimple«<on- 
ditional.  In  Moore  v.  M^re^  2  Vef.  601.  Amh.  729.  S.  C.  Sec 
Suppl.  tit.  EJlate  (R.  a.  3),  foji. 

4.  A  copyhold  tenement  entailed  on  an  infant  being  burnt,  wd 
the  infant  afterwards  dying  under  age,  a  fum  collected  on  bncfsi 
towards  rebuilding  it,  was  dire£led'to  be  paid  to  the  claimants 
under  the  entail,  and  not  to  the  perfonal  reprefentatives  of  thc  in* 
fant.  One  of  the  principal  grounds  was,  that  a  copyhold  tenant 
is  fubjeft  to  wafte,     Rwi  v,  Warth^  i  Vtf,  469. 


(G.  e.  2-6)  Evidence.     {Suppl.) 

X.  YN  /£/  Dian  and  Chapter  of  Ely  v.  Sir  Simon  Steward^  2  Atk. 
^  4;.  Lord  Hardwicke  hid  it  down,  that  where  the  admittance 
of  a  copyholder  is  30  years  (landings  a  copy  of  it  may  be  read  in 
evidence,  though  not  figned  by  the  fteward. 

2.  When  any  difpute  arifes  between  the  lord  and  his  tenants^ 
from  a  confufion  in  the  boundaries,  and  locality  of  copyhold  lands^ 
a  commiilion  of  inquiry  (hall  be  diredied,  with  liberty  oii each  fide 
to  infpc£i  deeds,  court  rolls,  and  writings.     Sir  John  Rousy.  Bar-    ' 
ker  and  others y  3  Bro.  Ca.  Pari.  1 80. 

3.  The  heir  at  law  of  ^<tfurvivor  of  thr^e  lives  named  in  a 
grant  of  a  copyhold  eftate,  brought  a  bill  againft  the  lord,  to  be 
admitted,  for  his  own  life  and  the  lives  of  three  nominees,  on 
payment  of  a  fine,  alleging  fuch  to  be  the  cuftom.  The  lord  by 
his  anfwer  denied  the  cuftom,  and  inGfted  that  the  copyhold,  in 
fuch  cafes,  was  at  his  own  difpofal.  The  court  of  Chancery,  on 
an  hearing,  dire£led  an  ifiue  to  try  the  cuftom.  Yet  on  an  ap» 
peal,  this  order  was  reverfed,  and  the  bill  difmiflred.  Duke  of 
Grafton  v,  Horton^  3  Bro.  Ca.  Pari.  269. 

4.  In  Denn  v.  Spray^  i  D.  is^  E,  467.  a  cuftomary,  appearing 
to  Idc  of  great  antiquity,  was,  although  not  figned  by  any  one,  ad- 
mitted as  evidence  to  prove  the  courfe  of  defcent. 

5.  Plaintiff  contended  the  cuftom  of  a  manor  to  be,  that  the 
copyh'M  lands  defcended  to  the  younger  fon;  if  no  fon,  to  the 
youn^^cr  brother ;  if  no  brother,  to  the  youngeft  nephew }  if  no 
nephew,  to  the  youngeft  coufin  of  the  tenant  laft  feifed.  The 
only  evidence  adduced  in  fupport  of  the  cuftom  was,  a  fingle  ad« 
mittance  of  a  youngeft  nephew  in  1657.  Evidence  was  adduced 
on  the  other  fide,  to  prove  that  the  cuftomary  defcent  extended 
no  further  than  the  youngeft  brother.  Vei:di£i  for  the  plaintiff; 
and  the  court  refufed  to  grant  a  new  trial,  on  application.  Dan 
V.  Mafon,  C.  B.  3  IVilf  63. 

(H.  e)    Freeb4nk;  and  Tenant  by  the  Curtefy.     In  ^vingao^. 
what  Cafes }  and  what  it  is  ;  and  how  confidered. 

I,  /^Opyholder  for  life,  where  there  was  a  widow's  eftate  by 
'  ^  cuftom,  contraded  for  the  fale  of  his  eftate,  and  died.  A 
bill  brought  by  the  purchafer  againft  the  widow,  to  compel  her  to 
complete  the  contract,  was  difmifled  with  cofts.  MufgraDe  v. 
Dafhwood^  2  Vern.  63. 

2.  But,  in  a  later  cafe,  a  copyholder  for  lives,  where  the  widow 
was  en  titled,  to  her  freebench  upon  the  huft>aBd's  dying  feifed^  ar- 
ticled for  the  fale  of  it,  and  died  before  be  aAually  lurretidered. 
Lord  Hardwicke  held,  the  purchafer  entitled  to  relief  againft  the 
widow.  Hinton  v.  Hinton,  Amh.  277.  See  S«  C.  2^^631* 
3rl|crc  the  point  is  £ud  not  to  have  been  dctennioed* 

3. 4. 


$$0  Cop^6o!D« 

3.  jf,  feifed  in  fee  of  copyhold  or  cuftomgry  heitdttamentit 
contraftcd  ifrith  B.  for  the  falc  of  them,  and  accordingly  funcn. 
dcrcd  them  to  the  ufc  of  B.  in  fee.  B.  died,  without  being  ad- 
mitted, and  before  the  furrender  was  prefented.  By  the  cuAom 
of  the  manor,  the  widow  was  entitled  to  her  frcebench,  on  the 
hufband's  dying  fetfed.  On  a  queftion  between  the  widow  of  A 
and  the  heir  at  law,  the  widow  was  held  entitled  to  her  cuftomary 
eftate ;  for  the  admittance,  when  made,  muft  relate  back  to  and 
operate  from  the  time  of  the  furrender,  and  the  land  is  bound,  as 
between  the  parties,  from  tliat  time.  ,  Vaughan  y.jitkyns^  5  Burr, 
2765.     Ben/on  v.  S^//,  6  Fin.  210,  //.  7.  S.P. 

cvmeriif.        (fj.  c.  3)  Frecbanlc ;  how.     And  Pleadings. 

^Opyholder  for  life,  where,  by  the  cuftom,  the  widow  was 
^^  entitled  to  her  frcebench,  t/pon  tie  btj/band*s  dying  feifii^ 
demifed  by  licence  for  99  years,  by  way  of  mortgage.  The  Icafc 
was  held  to  take  place  of  the  widow's  eftate,  notwithftanding 
there  was  only  one  inftance  of  a  leafe  by  licence  given  in  evidence, 
iali/jjury  v.  Hurd,  Co%up*  481. 

6ViDeriii.  ^O.  e)  Mortgages  and  other  Charges.     How  they 
"^  '     afFefl;  a  Copyhold. 

|N  Suiton  v.  Stone  and  otbersj  zAtk.  10 1,  it  was  held,  that  a 
^  mortgagee  of  copyhold  might  file  a  bill  for  foreclofure  before 
admittance. 

»vioer»3T.  (S.  c)  Trufts.     What  (hall  be  faid  to  be  a  Truft  of 

Copyholds. 

I.  'Tp  HE  cuftom  of  the  manor  of  B.  is,  that,  whoever  purchafes 

''-    in  it,  the  eftate  (hall  go  in  fucceffion.     A.  purchafed  a 

^  copyhold  eftate  in  it  for  his  own.  and  two  other  lives,  and  died. 

Held,  that  though  the  legal  eftate  remained  in  the  furviving  lives, 
yet  A.  had  the  equitable  intereft,  from  being  the  fole  purchafer* 
Smith  V.  Baker  J  i  Aik.  385.     See  Hoiuey,  Howej  i  Vem*  415. 

2.  A  fatlier  purchafed  copyhold  lands  in  the  name  of  his  foQi 
then  aged  1 8.  The  father  continued  in  pofleflion  till  his  death. 
Per  cur» — ^This  ftialt  be  confidered  as  an  advancement  for  the  fon, 
;ind  not  a  truft  for  the  father.     Taylor  v.  Taylor^  I  Atk,  386. 

3.  The  furviving  life  in  a  copyhold  eftate  furr^ndered,  and  then 
«                    accepted  a  grant  to  himfelf  and  two  others ;  to  hold  to  them/itf^ 

cejffive :  and  paid  himfelf  the  whole  fine.  Held,  that  the  copy- 
hold, upon  his  death,  devolved  upon  his  reprefentative,  and  not 
upon  the  next  in  nomination  in  the  copy.  Withers  v.  WitherJ^ 
Ami.  15;.    See  Rqcy.  SomnHrJet^JlaiedintPi.t.i)fatf(i^ft%h 


(U.  e)  Pleadings.  C  A  ] 

SViner  133. 

1%  iN  ejectment  upon  a  cafe  ftatcd  for  the  opinion  of  the  court,  yidexTwA 
^   it  appeared  that  the  place  in  queiHon  was  part  of  the  walte  R^p.  B.  R, 
ground  of  the  manor  of  T.j  and  that  the  cuftom  of  the  manor  is,  ♦***  7^^* 
that  the  copyhold  lands  fiiall  defcend  to  the  youngeft  fon  or  young- 
eft  brother,  and  that  the  lord  of  the  manor  in  tlie  year  1722  granted 
the  place  in  queftion  to  an  anceftor  of  the  leiTor  of  the  plaintiff 
(who  claims  as  heir  in  Borough'£ngli(h)  to  hold  according  to  the 
cuftom  }  but  the  cafe  did  not  ftate  this  material  fa£t,  viz.  that  it 
has  time  out  of  mind  been  dpmifable  by  copy  of  court  roll.  Upon 
arguing  the  cafe,  the  court  (C  B.)  were  clearly  of  opinion,  that 
what  was  ftatcd  was  only  evidence ;  and  if  it  had  been  ftated  that 
it  was  demifed  by  the  lord  ad  voluntatem  domini  fecundum  confuitU" 
dimm  'matterti  tempore  Ed,  3,  and  that  it  had  been  granted  by  copy  ' 
of  court  roll  ever  fince,  it  would  not  have  been  fufEcient ;  for  it  muft 
be  ftated,  or  found,  or  pleaded  to  be  demifable  by  copy  of  court 
roil,  time  out  of  mind,  or  it  will  not  be  adjudged  copyhold: 
therefore  as  the  court  cannot  fay  that  this  is  copyhold,  the  plaintiff 
has  no  title;  and  judgment  was  for  the  defendant*     Roe  ex  dem. 
Newman  v.  Newman^  Eaft.  33  G.  2.   2  Wiif.  125. 

2.  In  trefpafs  ^i//7r^  claufumfregit  the  defendant  juftified  the  entrj 
under  a  grant  in  fee  from  A.^  lord  of  the  manor  of  //I,  made  to 
him  loth  Dercmher  1761,  by  his  fteward,  at  a  court  baron,  to  hold 
the  faid  clofe  to  him  and  his  heirs,  by  copy  of  court  roll,  accord- 
ing to  the  cuftom  of  the  manor.  The  plaintiff  replied,  ad« 
mitting  that  A.  was  lord,  and  was  feifed  in  fee  of  the  clofe,  but 
alleging  that  at  a  court  of  the  manor  holden  3d  July  1754,  he 
made  a  prior  grant  of  it  to  the  plaintiff  and  B.  her  fifter,  to  hold  in 
coparcenary  by  copy  of  court  roll ;  that  B.  died,  and  thereupon  at 
a  fttbfequent  court  the  lord  granted  her  moiety  to  the  plaintiffin 
fee,  and  (he  was  admitted  thereto  on  25th  June  1756,  and  fo  be* 
came  fo^e  feifed.  The  defendant  rejoining  alleged,  that  the  lord 
made  a  former  grant  to  T,  J.  in  fee,  who  died,  and  the  premifes 
thereupon  defcended  to  7*.  his  nephew  and  heir,  who  conveyed  the 
fame  to  him  the  defendant,  and  traverfed  the  grant  alleged  in  the 
replication  to  have  been  made  by  A.  to  the  plaintiff  and  her  Cfter 
B.  fnodo  Isfforma^  &c.  liTue  on  the  traverfe.  The  cafe  appeared 
to  be,  that  7.  J.  was  feifed  in  fee  of  the  locus^  and  having  furren- 
dered  it  to  the  ufe  of  his  will,  devifed  the  fame  in  thefe  words^ 
<'  I  give  and  bequeath  my  copyhold  tenements  to  5.  £.,  {he  pay- 
<<  ing  thereout  40/.  a-year  to  E.  B!*  That  S.  B.  was  admitted  to 
the  premifes  at  a  court  baron  op  the  4th  April  1743,  and  having 
furrendered  to  the  ufe  of  her  will,  devifed  the  fame ;  that  E.  Bm 
was  afterwards  admitted.  That  at  a  court  baron  holden  3d  July 
1754,  the  plaintiff  and  her  fifter^.  were  admitted  to  the  premifes. 
The  defendant  claimed  under  7*.,  fon  of  J.  J.^  who  was  brother 
and  heir,  according  to  the  cuftom,  to  T.  J.  the  teftator,  and  was 
admitted  to  the  premifes  loth  D^mbir  i  7(^1  •   It  being  a  queftioa 

whether 


whether  S.  J?,  took  an  cftatc  in  fee  or  for  life  only,  which  de* 
pended  on  the  intention  of  the  teftator  to  be  coUedled  from  the 
whole  of  the  will,  it  was  alfo  made  a  queftion  whether  if  (he  tooi; 
an  eftate  for  life  only,  the  defendant  could  take  advantage  thereof 
on  the  iffue  joined  as  above.  This  WilmU^  J,  in  giving  the  opini  •:: 
of  the  court  obferved,  depended  upon ^  the  nature  of  copyliojd 
cftates:  formerly  they  were  merely  tenancies  at  willj  at  ici.gth 
they  acquired  ftability  by  cuftom*  The  lord  is  not  entitled  to  his 
fine  till  admittance,  but  the  admittance  is  merely  form  ;  on  the 
furrender  of  a  copyhold  the  eftate  remains  in  the  furrendcrcr  till 
admittance.  The  lord  by  the  cuftom  has  only  a  cuftomary  power 
to  make  admittance^rimJi//if^^i»/im  et  effeBum  furfum  reddiU9nu^ 
and  therefore  it  is  not  like  the  cafe  of  feoffees  to  ufes  at  comraoa 
law.  And  although  the  lord  grant  the  land  over  by  copy  to  an- 
other, this  is  all  without  any  warrant,  for  notwithftanding  this, 
th^  lord  may  make  admittance  according  to  the  furrender^  and 
this  (hall  be  good  ;  and  hb  who  is  admitted  (hall  be  in  by  him 
who  made  the  furrender.  The  eftate  muft  be  accorduig  to  the 
furrender,  and  not  according  to  the  admittance.  The  admittance 
in  this  cafe  was  upon  a  defceht,  for  the  plaintiff  and  her  fifter^. 
held  in  coparcenary.  The  defendant  could  traverfe  nothing  h:re 
but  the  grant  which  the  plaintiff  had  alleged  in  her  replication; 
and  if  (he  was  not  heir,  the  admittance*  of  her  as  fuch  was  void. 
Hon  concejftt  puts  the  operation  of  a  grant  in  queftion.  A  grant 
without  right  is  abfolutely  void.  If  5.  B.  took  a  fee  under  the 
will,  (which  it  was  determined  (he  did,)  then  the  admiflion  of  the 
plaintiff  in  fee  was  good  \  if  ouly  an  eftate  for  life,  then  it  was 
Toid,  and  the  grant  to  the  defendant  would  be  fubftantiated,  he 
claiming  under  the  heir  at  law  of  the  teftator.  Therefore  if  it 
refted  on  that,  the  validity  and  operation  of  the  grant  wduld  have 
come  in  queftion  upon  that  iffue.  Baddelej  v.  Leppingwellj  Trin* 
4  G.  3.  Burr.  1533. 

C  B  J    (W.  e)    Will   of  Copyholds.     Good.      And  what 
^vineriaj.       Woids   lo   2L  Will    fhall   extend   to   Copyholds^ 

where  Teftator  held  Freehold  and  Copyhold  [or 
Copyhold  only  unfurrendered]. 

Sec  (M.  a),  ante,  feft.  4.  and  Suppl.  tit.  Powers  (A.  14), 

feft.  4.  poft. 

Sift.  I.  Where  the  Words  in  queftion  are  in  favour  of  Creiitcrs. 

I.  A  Teftator,  feifed  of  copyhold  lands  only,  devifed  all  his 
*^  ejlati  to  his  fon,  fubjeft  to  the  payment  of  debts.  De- 
creed, that  the  want  of  a  furrender  to  the  ufe  of  the  will  ihould  be 
fupplied  in  favour  of  the  creditorsj  in  order  to  fupport  the  intent 
of  charging  fiffuihing  i  but  otherwife,  had  there  been  freehold 
lands.    McUy.  BeaNe^  i  VeJ^  215, 

a-TcftatoTi 


a.  Tcftator,  by  his  will,  declared,  that  he  would  make  a  dif- 
pofition  of  his  whole  eflate  and  effefts.  The  firft  difpofltion  was^ 
that  aU  his  debts  and  funeral  expences  Jhould  he  firjl  paid.  Then  he 
devifed  the  particular  parts  of  his  ellate,  fubjedi  thereto,  unto 
different  petfons.  The  queflion  was,  whether  certain  cuftomary 
lands,  which  had  been  mentioned  in  the  will,  in  di(lin£t  parts  from 
the  reft  of  the  fee-fimple  lands,  were  fubjedi  to  debts  \  thefe  lands 
having  been  furrendered  to  I'uch  ufes  as  he  (hould  appoint.  Lord 
Hardwicke  held  they  were  :  the  firll  difpofition,  he  (aid,  running 
over  aU  the  fubfcquent  claufes  of  the  will.  Godolphin  v.  Penneck^ 
2  Fef.  271.     E/lifin  v.  J^irey^  ib.  568.  S.  P- 

3.  A  will  commenced  in  thefe  general  words,  **  I  ivili  that  all 
**  tny  jujt  debts  and  funeral  expences  be  paid  and  fatisfiedP  There 
being  no  other  real  eftate,  the  court  of  Chancery  decreed,  that 
the  teftator's  copyhold  eftate,  although  not  furrendered  to  the 
ufe  of  his  will,  (hould  go  in  aid  of  his  perfonal  eftate,  for  payment 
of  debts.     In  Tudor  v.  Anfwy  2  Vef  582. 

4.  Where  the  will  of  a  teftator,  feifed  of  freehold  and  copyhold 
edate  the  latter  of  which  had  not  been  furrendered  to  the  ufe  of 
the  will,  began  thus,  <<  As  to  all  my  worldly  eflatei'  I  de(]fe  all  my 
'<  juft  debts  to  be  paid,''  the  charge  was  held  to  extend  as  well 
to  the  copyhold  as  to  the  freehold  lands.  But  Afbburfl^  J.  admit- 
ted,  that,  if  the  freehold  had  been  devifed  to  one  perfon,  and  the 
copyhold  to  another,  the  freehold  might  have  been  (irft  applied. 
Coombes  v.  Gibfon^  i  Bro.  Ca.  Ch,  274. 

5.  In  Lindopp  v.  Eboralljflated  infeff,  2.  infra^  pi,  8.  Lord  Chan- 
cellor Thurlow  faid,  that  in  the  cafe  of  a  devife  or  charge  in  general 
terms,  where  the  copyhold  eftate  is  nece(rary  to  pay  debts,  that  it 
equivalent  to  a  defcription  of  it. 

Sen.  2.   Where   the  Words  in  queftion  are   in  favour  of 

Dcvifec?; 

I.  A.  purchafed  a  copyhold  eftate  for  his  own  and  two  other 
lives;  and  afterwards,  without  having  made  any  furrender  of  it 
to  the  ufe  of  his  will,  devifed  in  general  terms,  "  all  his  efiate 
**  real  and  perfonal  in  pojfefjion  or  reverfonsy  to  his  wife,*'  and  died 
leaving  no  other  eftate.  Held,  that  the  copyhold  lands  were  in- 
tended to  pafs  by  this  devife,  and  the  furrender  was  decreed  to  be 
'  fupplied.     Smith  v.  Baker ^   i  Atk,  385. 

2*  A.  devifed  all  his  lands  unfeitled  to  his  wife  for  life,  and  af* 
terwards  to  his  younger  children,  as  ihe  (hould  think  fit  to  difpofe 
of  the  fame,  and  then  died  feifed  of  freehold  lands  in  fettlement^ 
and  freehold  and  copyhold  lands  of  inheritance  not  in  fettUment^ 
the  latter  not  having  been  furrendered  to  the  ufe  of  his  will* 
Lord  Hardwicke  was  of  opinion,  that  the  \znds  fettled  being  only 
freehold,  the  lands  unfettled  muft  naturally  be  intended  of  th6 
fame  kind;  and  therefore  the  copyhold  lands  did  not  pafs* 
Hawkins  V.  Leigh,  i  Atk.  387. 
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3.  la  Tendrie  v.  Smithy-  2  AtL  85.  Lord  Hardtuicte  iield,  tbaf^ 
where  copyhold  lands  were  furrendered  to  the  ufe  of  a  wUI,  the 
fame  would  pafs  by  a  general  devife  of  lands,  although  there  were 
freeholds  to  anfwcr  fuch  devife. 

4.  Freehold  and  copyhold  lands  in  D.  (originally  the  property 
of  the  feme)    were   conveyed  and  furrendered  refpeclivcly  w  , 
trufteeSy  in  truft  for  baron  and  femci  for  their  lives,  and  the  life 
of  the  funrivor,  with  remainder  to  the  heirs  of  their  bodies,  re- 
mainder to  tlie  baron  and  his  heirs.     The  baron  devifed  all  his 

•  lands,  £5*f.  in  £).  and  all  other  his  real  eftate  to  trufteerfor  500 
yearsi  upon  certain  trufts ;  and,  after  the  determination  of  the 
term,  he  gave  all  thepremifes  to  his  wife  for  her  lifey2iff/  wafte> 
and  died  without  iffiie.  Held,  that  the  words  ufed  by  the  tefta* 
tor  were  fufficiently  comprehenfive  to  pafs  the  lands,  and  that  it 
was  the  teftator's  intention  they  (hould  pafs ;  as  all  the  eftates 
came  originally  from  the  wife,  and  he  could,  not  mean  to  fever 
the  freehold  from  the  copyhold.     Car  v.  ElUfonj  3  Atk,  73. 

5.  A  teftator  having,  by  fome  introduftory  words  in  his  wiil, 
fliewn  an  intention  to  difpofe  of  his  whole  eftate,  gave  all  his 
mefluages,  lands,  (5V.  in  N.  to  his  wife  during  her  widowhood, 
and  died  feifed  of  freehold  and  copyhold  lands  in  N»^  the  latter  of 

*  .        which  he  had  furrendered  to  the  ufe  of  his  will.     The  copyholjis 

were  held  to  pafs  by  this  devife.     Goodwyn  v.  Goodwytty  i  Vef,  22j> 

6.  A.  being  feifed  of  freehold,  and  of  copyhold,  of  the  nature 
of  Borough 'Eftglj/bf  defcendible  not  only  to  the  younger  fon,  but 
alfo  to  the  younger  daughter,  which  copyhold  was  not  furren- 
dered to  the  ufe  of  his  will,  made  his  will,  by  which,  after  making 
different  provifions  for  his  wife  and  daughters,  he  gave  ail  the  refl 
and  r^due  of  his  ejiate  real  and  perfonalf  of  what  nature  or  kind  Jo* 
ever  the  fame  might  be  or  confift  of  at  the  time  of  his  death,  to 
his  wife,  her  heirs,  executors,  is^c.  The  wife  brought  her  bill  to 
compel  the  cuftomary  heir  to  furrender.  Sir  J,  Strange  at  the 
Rolls,  after  admitting  the  words  ufed  by  the  teftator  to  be  v^ery 
comprehenfive,  faid,  there  was  no  cafe  where  there  was  freehold 
as  well  as  copyhold,  and  no  notice  taken  of  the  copyhold  in  the 
will,  that  the  court  had  fupplied  the  want  of  furrender.  Thus  the 
cafes  had  turned,  he  added,  in  the  con(lru£lion  of  genen^l  words 
where  do  furrender  had  been  made,  upon  the  queilion  of  the 
faffy  whether  the  teftator  had  what  would  anfwer  the  words  of 
his  will,  on  which  the  words  would  operate  ?    Then  the  furrender, 

»he  faid,  fhould  not  be  fupplied ;  as  (it)  was  before  Lord  Tal^  in 
1735  ;  and  the  cafe  of  Bethlehem  Hofpitaly  10  June  1735 ;  that 
<<  all  my  lands^^  would  not  pafs  copyhold  lands  not  furrendered, 
if  there  were  other  lands  to  fatisfy  it ;  but,  if  furrendered,  that 
will  explain  the  general  words,  and  pafs  it.  Here,  he  con- 
titiaed,  is  that  which  would  come  within  the  defcription  of  real 
eftate.  Then,  without  furrender  to  the  ufe  of  the  will,  or  men- 
tion of  copyhold,  the  court  will  not  take  it  from  the  heir.  It  i« 
laid,  this  ought  to  be  confidered  as  if  creditors ;  but  by  this  will 
the  real  eftatc  is  not  fubjeft  to  payment  of  debts^  as  in  the  cafe 
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in  WVIlams  (meaning  Drale  v.  Robin/on^  ftatcd  in  6  Tin,  137.  pL 
7,  8.  which  fee).  In  the  prefent  cafe  there  is  nothing,  either  by 
a^  or  byfumndery  or  by  ivords  though  no  furrendcr,  to  warrant , 
the  court  to  fay,  that  the  younger  daughter  is  difinherited  of  that 
which  by  law  ought  to  dcfcend  to  her,  and  that  the  mother  is 
entitled  to  the  beneBt  of  this  copyhold.     Byas  v.  Byas^  2  Vef,  164, 

7.  Tcftator,  feifed  of  freehold  and  copyhold,  and  poffeffed  of 
leafehold  eftates  in  H.  and  C,  dcvifed  all  his  tnejfungesy  farms ^ 
lands f  tenementSj  and  hereditaments  in  H.  and  C.  to  his  wife^  for 
life,  remainder  to  his  two  fons  fucccffively  in  tail,  remainder  to 
his  wife  in  fee.  The  copyholds  never  having  been  furrendered 
to  the  ufe  of  the  tedator's  will,  it  was  held,  at  the  Rolls,  that 
they  did  not  pafs  by  it.  Milbourne  v.  Milbourne^  2  Bro»  Ca. 
CL  64. 

8.  Teftator  devifed  all  his  lands,  tenements,  and  hereditaments, 
and  real  cftatc  whatfoevcr,  fituate  in  P.  and  other  places  which 
he  enumerated,  or  elfewhcre  in  Great  Britain^  not  fettled  in 
jointure  upon  his  wife,  in  truft  to  fell  and  difpofe  of  the  fame 
to  pay  his  debts  and  legacies,  and  then  gave  his  perfonal  eftate  in 
truft  to  be  fold  for  the  fame  purpofes ;  and  the  clear  furplus  df 
the  produce  of  the  real  and  perfonal  eftate,  after  debts  and  lega- 
cies paid,  to  be  invefted  in  government  fecurity,  and  the  intereft 
to  be  paid  to  his  wife  for  life,  and  the  principal  to  his  daughter 
Ann,  on  the  event,  which  happened,  of  her  attaining  twenty-one. 
The  teftator  had  freehold  eftate  in  P.,  and  a  fmall  copyhold 
eftate  there,  which  was  purchafed  by  and  furrendered  to  his 
grandfather,  who  was  admitted ;  from  him  it  defcended  upon 
the  teftator's  father,  who  never  was  admitted  ;  and  from  him  upon 
the  teftator,  who  alfo  never  was  admitted.  On  a  bill  filed  by  Ann^ 
praying  a  furrender,  it  was  faid  on  her  .behalf,  that  there  was  no 
doubt  of  the  teftator's  intention,  and  that  he  thought  it  a  free- 
hold eftate,  and  meant  to  pafs  it ;  for  which  purpofe  the  words 
ufed  by  him  were  fufficiently  comprehenfive.  But  Lord  Chan- 
cellor Thurlow  held,  that  it  did  not  pafs ;  for  although,  %uhere  the 
copyhold  is  necejfary  to  pay  debts ^  it  is  held  equivalent  to  a  defcription 
of  it,  yet  here,  it  not  being  neceflary  for  that  purpofe^  it  ihall 
not  pafs  for  the  further  purpofe  of  going  to  the  younger  child  : 
the  court,  he  added,  only  held  that  where  the  cHild  was  unpro* 
wdedfon  not  where  the  queftion  was  as  to  the  quantum  of  the 
provifion,  to  which  the  intention  could  never  be  held  to  apply* 
Lindapp  v.  Eborally  3  Bro.  Ca,  Ch.  i88« 

(Y.  e)  Difputes  at  Law  and  in  Equity  between    gv?o«»»Q. 

Lord  and  Tenant. 

A  Bill  brought  by  a  lord  of  9  manor  againft  copyholders,  to 
^^  compel  them  to  be  admitted,  was  difmifled  with  cofts; 
fince,  it  was  faid*  he  might  have  his  remedy  by  fcizing  upon 
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their  lands,  if  they  did  not  come  in  sifter  proclamation.     Clajttn 
r.  Cookf^  2  Atk.  449. 

For  more  of  Copyhold  in  general,  fee  Common^  Court ^  Cuftms^ 
Manor 9  Steward  of  Courts,  and  other  proper  titles. 
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c  A  3  Coroner  (a) 

{d)  m9  Wood*i  Inft.  1. 4*  c»  I.  f.  19. 


6viiiCTi43.  (B)  His  £le£tion» 

THE  authority  of  the  court  of  Chancery  does  not  extend  fo  far 
as  to  remove  one  coroner  and  to  appoint  another,  but  the 
choice  of  a  new  one  muft  be  by  a  majority  of  the  freeholders. 
Per  Lord  Hardwide,  Chanccllori  in  the  cafe  of  the  Freeholders  tj 
Warvskh,  3  Atkins,  184. 

6vinefi44>  (C)  His  Dutj  and  Authority. 

l.'^HE  coroner  may  apprehend  any  felon  within  the  county 
^  '''    without  warrant.     4  Blackft.  Com.  292. 

2.  The  coroner  returned  an  inquifition  finding  zfelo  de  fe^  ntn 

compos.    It.  was  moved  that  he  might  be  obliged  to  return  thede- 

poGtions,  but  the  court  refufed  to  make  any  fuch  rule,  there 

being  nothing  depending  before  them  to  make  it  neceffary.    Tht 

cafe  of  the  Coroner  of  JFeftminfier,  Eaft.  10  G.  2.  S/r.  1073. 

S.  C.  more       3.  A  failor  hanged  himfelf  on  board  of  a  man  of  war  lying  in 

^J^'*-      Port/mouth  harbour,  and  within  the  liberties  of  the  Borough,  and 

il^.«3i.   the  coroner  of  Port/mouth  having  impannelled  a  jury  went  to  die 

wheie  it  b    {hip  to  vicw  the  body,  but  was  refufed  admittance  by  the  captain, 

^  re*.*^*  who  offered  to  fend  the  body  to  them  on  (hore.     Upoii  this  an 

fufed  to'      information  was  moved  for  and  granted,  for  as  it  was  not  a  death 

gruitafimi-yi/^^  altum   tnare  the  land  coroner  had   the  jurifdi£Uon;  and 

ilrionil^iift  though  it  was  faid  the  admiralty  had  jurifdi^ion,  and  a  coroner 

the  bott-      of  their  own,  yet  it  was  held^  that  the  opinion  refpeAing  the 

fwainoftlie  jurifdi£tion  of  the  admiralty  was  never  carried  further  than  a 

^ufc^    pretence  to  a  concurrent  jurifdiftion,  and  when  an  officer  is  ready 

■ded  only    to  do  his  duty,  and  is  oppofed  without  the  duty  being  done,  the 

by  the  Older  public  jufticc  is  concerned  $  and  therefore  there  ought  to  be  an 

•f  thecep-    iufQyniation.     Rex  v.  Solgard,  Trin.  11  G.  a«  Str.  1097* 

Lotd  Ken-       4«  It  was  made  a  queftion,  whether  when  a  coroner  findf  a 
Wtooah  {«  pcrf<>«*  ^^^  00  ^^  fca-fliorc,  even  though  apparently  drowned  at 
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fea,  and  withia  the  admiralty  jurifdifiioiij  it  is  not  his  duty  to  declared 
take  an  inquifition  upon  the  body  ?  This  queftion  it  was  intended  Wmfe^noe 
ihould  be  brought  on   for  the  decifion  of  the  court  of  iT.  B»  ^uvd  aiT 
upon  a  motion  for  a  mandamus  to  compel  the  juftices  of  peace  opinion,) 
for  the  county  to  pay  the  coroner  for  taking  fuch  inquifitionSy  ^^*  ****' 
but  the  queftion  went  off  upon  a  mere  obje£fcion  to  the  form  of  be^r^ln 
the  inquifition  itfelf.  Rex  v.  The  Juftices  ofNorfili,  Mich.  33  G.  3,  which  the 
Nolan's  Rep.  142.  -^^ 

uke  an  mqueft  upon  bodies  found  upon  the  Aoce ;  at  for  inftance,  where  markt  of  Tiolcoce  are  et ident 
upon  them.— Buller,  T.  faid,  it  might  be  worth  while  to  confider^  whether  a  decifion  that  coronera 
ought  to  take  inquifitions  m  caies  circumftanced  aa  tnat  before  the  court  would  not  go  to  a  very  greac 
and  inconvenient  length  ?  There  are  fome  words  in  the  beginning  of  the  ftatute  of  Edward  which  \% 
would  be  proper  to  examine,  whether  they  are  not  meant  to  extend  to  all  the  provifions  mentionfd  m 
Aat  ad.  It  declaics  that,  <<  when  coroners  are  comoianded  by  the  king*s  bailiffs,  or  by  honeft  men  of 
**  the  county,  they  flialt  go  to  places  where  any  be  flaln,**  &c.  In  fuch  cafes,  if  the  coroner  takes  aa 
inquifitioo,  it  is  right  he  ihould  be  paid  for  it.  But  he  doubted  that  the  coroner  (hoold  be  permitted  tm 
make  a  job  by  taking  inquifitions  in  ca(es  wbeie  no  man  ali?e  can  doubt  about  the  manner  ot  the  death* 
Fuk  NoUn*s  Rep.  144^5. 

(E)  Inquifitions  before  him.      .  cviwrijs. 

I.  iT  was  moved  to  ftay  the  filing  Of  an  inquifition  takcn/uper  ithasbeea 
*  vi/um  corporis  upon  an  affidavit  ftating  that  the  man  died  ^^'Jj^waa 
five  years  before;  and  the  coroner  dug  up  a  fcull,  which  he  too  late. 
afltired  the  jury  he  knew  by  a  particular  mark  was  the  deceafed's^  Saik.  377. 
and  thereupon  the  inquifition  was  taken.    And  it  was  infifted  the  ^^^'^ 
inquifition  ought  to  have  been  taken  on  view  of  the  whole  body  be  cafes  in 
that  the  marks,  if  any,  may  appear.    The  court  ftayed'the  filing,  which  a  co- 
Srx  V.  Bond,  m.  3  G.  I.  Str.  22.  nji"*n'* 

^ueft  upon  part  of  a  body,  aa,  fuppofe,  that  o{  a  child  t»m  and  mangled,  and  only  fomc  of  its  limbs 
10  be  found.     Ptr  Lord  Kcnyoo,  C.  J.  Nolan's  Rep.  144. 

2.  Leave  was  given  for  the  coroner  to  take  up  the  body,  and  So,  where 
take  a  new  inquifition  ;  and  it  was  faid  the  coroner  could  not  do  |***^^g"^ 
it  without  leave  of  the  court.    Rex  r.  Saunders,  Eqft.  5  C  t.  bMbeen    - 

S/r.  167.  quaihed.    Anon.  Mich.*  9  G.  i.  Str.  53 ]• 

3.  The  coroner's  inquifition  taken  fupsr  vi/um  corporis  was 
quaOied  becaufe  the  year  of  our  Lord  in  the  caption  was  in  com- 
mon figures,  whereas  it  ought  to  have  been  in  words  at  lengthy 
or  at  leaft  in  Roman  numerals.  Rex  v.  Philips^  HiL  6  G.  i. 
Str.  261. 

4.  It  was  faid  by  Lee,  C.  J.  that,  in  cafe  of  an  untimely  death, 
a  view  ought  to  be  had  as  foon  as  may  be  after  the  fa6l  com- 
mitted, and,  if  poffible,  whilft  the  body  is  in  the  fame  pofition 
and  other  circumftances  it  was  in  when  the  perfon  died ;  and  it 
is  the  duty  of  perfons  in  whofe  houfes  accidents  happen  to  give 
immediate  notice  to  the  proper  officer  for  this  purpofe.    jfnd.  12  5* 

!;.  It  was  found  by  an  inquifition  taken  by  the  coroner  that 
y  the  near  fore- wheel  of  a  waggon  did  move  to  the  death  of  a 
man,  and  that  only  the  near  fore- wheel  was  forfeited  as  a 
deodand.    It  was  moved  to  quafh  this  inquifition,  becaufe  it  was 
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faid  to  be  exceedingly  improbable,  if  not  impoflible,  tbat  only  the 
one  wheel  of  the  waggon  Qibuld  move  to  the  death  of  a  man. 
But  the  court  refufed  to  quafii  the  inquifition,  foecaufe  it  was  a 
quellton  of  h(k  which  the  jurors  had  found.  Rex  v^Gr«1V| 
Micb.  29  G.  a.    Sayer^  249. 

6.  It  was  moved  to  quafii  a  prefentment  or  inquifition  found 
by  the  grand  jury  at  the  fedions  of  oyer  and  terminer  for  the 
county,  upon  an  objc£tion  that  it  was  coram  rionjudice,  the  grand 
jury  having  no  authority  to  make  fuch  a  prefentment,  or  find  fuch 
an  inquifition  under  their  general  charge  from  the  judge  of 
afiize,  whatever  might  be  the  cafe,  iL  the  judge  had  particularly 
direfbed  and  prefided  over  an  inquifition  upon  the  negle£l  of  the 
coroner.  The  f^tk  found  was,  that  a  mare  of  y.  K.  was  the 
caufe  of  the  death  of  IV,  S,  It  happened  that  the  coroner  had 
not  taken  any  inquifition,  fo  that  the  lord  of  the  manor,  finding 
V  bimfelf  likely  to  lofe  his  deodand,  made  an  application  at  the 
aflizes  where  the  grand  jury  found  the  inquifition,  and  which  was 
afterwards  removed  by  certiorari.  A  rule  was  made  abfolute  to 
quafh  the  prefentment,  for  this  being  an  office  of  entitling  ought 
to  be  publicly  and  openly  found.  Rest  v.  Kiiiinghall^  Mich. 
30  Geo.  2.  Burr.  17. 

.  7.  Inquifitions  taken  before  the  coroner  muft  be  figncd  by  all 
the  jurors.  Rex  v.  Jujlices  of  Norfolk^  Mich.  33  G.  3.  iVbWx 
Rjp.  141. 

gviner2s3.  (fj  Travcrfc  of  Inquifitions  before  him. 

i^ir.  If  in-    iNquifitions  taken  before  the  coroner  are  traverfable.     Per  Lord 
Th'Jefefc       ^^arisfield,  C.  j.  in  Rex  v.  IGll'wghall^  Mich.  30  G.  2.    Burr.  19. 

AQctuded  in  this  rule.     Vide  2  Hale  P.  C.  59. 

<vincr>^s.  ^  ^  I )  Difcharged  or  removed  ;  for  what  Caufe.   And 

how.     And  what  fhall  determine  his  Office. 

AstheoflSce  i.T  "jPON  a  petition  on  the  behalf  of  the  freeholders  of  War- 

ot coroner  ii  w   ^^^^  jq  removc  a  coroncr  for  neglcft  of  duty,  and  for 

ffie*hoid,the  abfconding,  Lord  Hardwicke^  Chancellor,  faid,  he  had  no  doubt 

Chancellor  as  to  thc  authority  of  the  great  fcal  with  regard  to  the  removing 

will  not  or-  ^f  coroncrs  where  they  mifbehave,  or  where  they  live  out  of  thc 

i*rlc///f*-  county,  and  he  mentioned  a  precedent  of  an  order  made  for 

rjnatore  ex*  that  purpofc  by  Lord  Kingy  in  a  cafe  of  an  application  on  behalf 

'"TIu  .  ^f  ^^^  freeholders  of  the  county  of  Derby  in  172c.     Cafe  of  tbt 

until  there      177//         r  rrr         -i  '    j§  1       n^  '    ^  ' 

isaoamda-  freeholders  of  kVarwuk^  I744>  "i -^tk.  184. 

vie  of  fervice  oa  che  defendant,. or  at  the  laft  place  of  his  abode.     3  Atk.  184. 

^.  By  fat.  25  G.  2.  c.  29.  /  6.  it  is  enaflcd,  "  that  if  any 
•'  cqroner  who  is  not  appointed  by  virtue  of  an  annual  eleflion  or 
"  nomination,  or  whofe  office  of  coroner  is  not  annexed  to  any 
«  other  office,  (hall,  from  and  after  the  24th  day  of  June  17521 
**  b«  lawfully  convi^acd  of  extortion  or  wilful  negkfk  of  his  duty, 

8  **or 


<<  or  mifdemeanor  in  his  office,  it  fhall  be  lawful  for  the  court 
*'  before  whom  he  (hall  be  convided  to  adjudge  that  he  (hall  be 
^*  amoved  from  his  office,  and  thereupon,  if  fuch  coroner  (hall  have 
**  been  ele£led  by  the  freeholders  of  any  ^county,  a  writ  (hall  ifTuc 
^*  for  the  amoving  htm  from  his  office,  and  electing  another  in  his 
*'  (lead,  in  fuch  manner  as  writs  iifue  for  the  amoval  or  difcharge 
•*  of  coroners,  and  for  electing  coroners  in  their  (lead,  are  in  any 
.**  cafes  already  direded  by  law:  and*  if  the  coroner  fo  conviftcd 
•*  (hall  have  been  appointed  by  the  lord  or  lords  of  any  liberty  or 
•*  fraochife,  or  in  any  other  manner  than  by  the  eleftion  of  the 
*•'  fceeholders  of  any  county,  the  lord  or  lords  of  fuch  liberty  or 
*<  frarichife,  or  the  perfon  or  perfons  entitled  to  the  nominati(/n 
**  or  appointment  of  any  fuch  coroner,  (hall,  upon  notice  of  fuch 
*<  judgment  of  amoval,  nominate  and  appoint  another  perfon  to 
<*  be  coroner  in  his  (lead." 

(K)  Punifhed.  6V!n«^6. 

T  ]PON  inqui(ition  y?/^<r  vi/um  corporis  of  a  man  who  had  hanged  S.  P.  Rex 
^   himfelf,  notwithftanding  it  appeared  to  the  jury  that  he  was  ^*  '^ w^'u^' 
lunatic,  the  coroner,  in  order  to  cover  the  goods,  told  the  jury  ic'.r. cited 
that  to  find  him  felo  defe  was  only  matter  of  courfe,  with  which  Str.  69. 
they  being  content,  found  accordingly.     Coming  afterwards  to  ^*^^  Ch*"* 
be  better  informed  they  applied  to  the  coroner,  telling  him  they  fuch' an  b! 
were  fatisfied  the  man  was  a  lunatic,  and  defircd  lip  would  take  quifittonwu 
the  verdick  fo;  whereupon  he  drew  up  an  inquifition,  to  which  X^'^^/jo^ 
they  all  fet  their  hands  and  feals.     A  certiorari  being  brought,  be  that  could 
returned  the  firft  inquifition  that  he  might  ftill  cover  the  goods  ;*>«> 't  not 
but  the  court  ftayed  the  filing  it,  and  committed  him.     Rex  v.  JhciecordT* 
Wakefield  J  Mich.  4  G.  I.  Sir.  69, 

For  more  of  Coroner^  vide  Fees^  letter  (A.  4), 


Corporatton0^'  c  e  ] 


(A)  By  what  Means  a  Corporation  may  commence,  ^JJ2!l!!i2i' 
and  by  what  Words  and  Names^  and  by  whom, 
^  e  contra.     [Or  rather,  of  the  feveral  Sorts  of 
Corporations.]     [And  of  what  Perfon  or  Perfons 
it  confifts.     (PI.  1,2.)] 

I.Xl^Hatcver  might  be  the  notion  in  former  times,  it  is  moft 

^^    certain  iww,  "  That  the  corporations  of  the  univerfities 

•«  are  lay  corporations g  and  that  the  crown  cannot  ukc  away  from 

Z-x  "  them 
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^  them  tny  rights  that  have  been  formerly  fubCfting  in  them  an« 
<<  der  old  charters  or  prefcriptive  ufagc."  Per  Lord  Mamfieli^ 
Rex  V*  Fice^Cbancellor^  tstc*  rf  Cambridge^  3  Burr.  1656* 

2.  The  king  by  charter  to  the  Eaft  IniUa  Company^  &c.  may 
enable  them  to  conftitute  fuch  perfons  who  (hall  be  incoiporttcd. 
Com.  Dif.  fit.  Francbifes  (F.  5}* 
» 

<viptrt6T.  ^G.  2)  What  they  miy  do,  and  what  muft  be  done 

under  the  Corporation  Seal. 

|.  ^HE  court  granted  a  mandamus  to  compel  the  warden  of 
^    JVadham  College  to  affix  the  common  feal  of  the  college  to 
;ui  an^er  of  the  fellows,  i^c.y  which  was  contrary  to  a  feparate 
anfwer  which  he  had  put  in  for  himfelf,  for  his  doing  this  does 
|iot  contradifi  his  private  one.     Rex  v.  JVindbam^  Cowp.  377. 
a.  Mandamus  granted  to  the  mayor,  fs^e.  of  York  to  put  the 
I  corporate  feal  to  die  certificate  of  the  elefiion  of  the  recorder,  on 

an  affidavit  that  he  had  the  majority  of  legal  votes,  although  it 
was  ftated  in  oppofition  to  it,  that  the  other  candidate  had  a  ma- 
jority at  the  eledion,  and  that  the  corporation  had  already  cer- 
tified his  ele£tioB.    Rex  v.  tbe  Mayor  ofTork^  4  Term  Rep.  699. 

eviiief6s.  (G.  3)  Afts  done  by  them  good  or  not,  being  not 

done  by  the  whole  Body. 

!•  tF  one  member  be  omitted  to  be  fummoned  to  a  corporate 
^  aflembly  where  a  fummons  of  an  aiTembly  is  necefiary,  any 

^  a£i  of  the  meeting  is  void,  for  every  member  has  a  right  to  de- 

bate as  well  as  vote.    Kynqflon  v.  the  Mayor,  £^r.  of  Shrevfjbury^ 

I  -2  Str.  1051. 

2.  On  a  return  to  a  mandamus  to  reftore  one  Poulter  to  the 
office  of  capital  citizen  of  Carli/Ie,  the  cafe  was  thus  :^-The  cor- 
poration confiils  of  a  mayor,  aldermen,  bailiffs,  and  capital  citi- 
zens, who  together  make  a  common  council,  and  have  the  power 
of  elefting  capital  pitizens:  the  power  of  amotion  is  in  the 
mayor  and  aldermen  only,  or  the  major  part  of  them.  The  re- 
turn fet  forth,  that  on  fuch  a  day  the  common  council  was  aflem- 
bled,  and  that  Poulter  being  fummoned  did  not  appear,  and  the^- 
upon  the  mayo^r  and. aldermen  ^^  utprafertur  ajfemblat.  made  an 
order  for  his  amotion  for  a  caufe  allowed  to  be  legal.  Per  cur^T* 
The  powers  of  the  common  council  and  of  the  mayor  and  aider- 
nen  are  diftin A,  and  i^  they  had  diftin&  authorities,  they  muft  be 
fummoned  in  their  diftinA  capacities  \o  do  any  z(k  \  and  as  there 
was  no  fummons  here  to  meet  as  mayor  and  aldermen  only,  the 
a£ls  done  by  them  in  that  capacity  were  void.  Otherwife  mem- 
bers of  corporations  might  be  furprifed,  fince  each  might  deem 
tiis  prefence  unneceflary  at  that  aflembly,  of  which  he  had  notice, 
but  might  wiOi  to  attend  the  other  if  he  were  apprifed  of  it* 
Rex  V.  Mayor^  kgfc.  ofCarli/le^  1  Str,  385, 
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3.  If  a  corporation  have  twelve  chief  burgefles,  and  their  charter 
directs  the  mode  of  olediing  a  mayor  therein  to  be  ^*  ^uod  major 
^*  et  undecim  cafitalium  burgenfium  iurgi  pradi^i  pro  tempore  eKif" 
^^  tent,  vel  major  pars  eorum  quorum  majorem  hurgipr^iiB.proitemp. 
^^  exifient,  unum  ejfe  volumusj  8cc.  poteflatem  iateant,  &c.  in  ie  Guild* 
*<  hall  burgipradtfH  fefe  aflemblandi  et  congregandi  et  ibidem  con« 
*'  tinuandi  quoufque  ipfi  vel  eorom  major  pars  ibidem  adtunc 
**  aflemblat.  eligerint  urium  majorem  de  femetipfisi"  fs^c*  The 
mayor  and  a  major  part  of  the  fubfifting  burgefles  muft  meet  to 
ele&  a  mayor ;  and  the  major  part  of  thofe  who  are  fo  aflcmbled 
are  to  ele£l.  Confequently,  if  only  the  mayor  and  three  burgefles 
meet  and  ele£l  one  to  fucceed  as  mayor^  while  there  are  feven 
others  in  exiftence  who  are  abfentj  fuch  election  is  void.  ReM 
v.  Grimes,  5  Burr»  2598, 

4*  But  where  the  corporation  confided  of  a  mayor,  twelve  al- 
dermeni  and  an  indefinite  number  ofbutgejfes,  and  the  charter  di« 
re£ied  the  mode  of  ele£lion  to  be,  <'  that  the  mayor,  aldermen^ 
«<  and  burgefles,  or  the  greater  part  of  them,  (hould  from  time  to 
^^  time  have  the  power  of  aflembling  themfelves,  or  the  greater 
<<  part  of  them,  at  ■,  and  fliould  there  continue  till  they,  fit 

<*  the  greater  part  of  them  then  there  aflembled,  fliould  choofe  one 
''  of  the  aldermen  mayor/'    The  court  were  of  opinion  that  the 
charter  meant,  that  a  majority  of  the  members  prefent  might 
ele£i,  and  not  that  a  majority  of  an  indefinite  number  (hould  be 
prefent ;  and  this  opinion  they  held  ftrengthened  by  an  ufage  of  («)  ^*  tht 
170  years,  within  which  period  there  were  only  five  inftances  tbl^fwrlV^ 
where  a  majority  of  the  whole  body  had  been  aflembled  at  the  knowiedged 
cle£tion  of  a  mayor ;  for  where  the  words  of  a  charter  are  doubt-  *«*  y- 
ful,  ufage  under  it  fliall  explain  its  meaning.     Rexs.  Farlo{a),  f^^^*^' 
Cowp.  248.  B.  R.  8i«. 

5.  It  is  in  the  nature  of  all  corporations  to  do  corporate  zfks ; 
and  where  the  power  of  doing  them  is  not  fpeciaUy  delegated  to 
a  particular  number,  the  general  mode  is  for  the  members  to  meet 
on  the  charter  days,  and  the  major  part  who.  are  prefent  to  do  the 
a£l.     Per  Lord  Mansfield,  ibid. 

6.  The  charter  of  the  borough  of  Bodmin  required,  that  the 
mayor  and  common  clerk  for  the  time  being,  and  the  comtnon  coun* 
cUfor  the  time  being,  or  the  major  part  ofihem^  fliould  ele£t,  and  the 
common  council  was  a  definite  body  confiding  of  thirty-fix.  It  waa 
holden,  that  a  majority  of  the  whole  number  muft  meet  to  form 
an  ele^ive  aflembly,  and  that  if  the  corporation  be  fo  reduced  as 
that  fo  many  do  not  remain,  no  eleftion  can  be  had  at  aU.  Rex 
v.  Bellringer,  4  Term  Rep,  810. 

7.  In  a  return  to  a  mandamus  to  reft  ore  a  perfon  to  an  office  in 
a  corporation,  if  it  is  ftated,  that  the  party  was  removed  by  the  cor^ 
porate  body  at  large,  it  is  unneccflary  to  aver  that  the  power  of  re- 
moval is  vefted  in  them,  becaufe  it  is  incidental  to  them,  unlefs 
given  by  charter,  by  a  law,  Is^c.  to  a  feieft  party.  Rex  v.  the 
Major f  (S^.  if  Lyme  Regis^  Doug.  I44« 

Z4  8.  If 
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8.  If  twdve  are  incorporated  by  name  tachoofe  a  chaplain  for 
jr.,  and  by  another  claufe  three  of  the  twelve  are  to  cfaoofe  a  chap- 
lain for  &,  with  con  fen  t  of  the  major  part  of  the  inhabitants  of 
S.,  and  two  of  the  three  choofe,  it  is  good  though  the  third  diflcnts. 
jAttormy  Getterai  "V.  Davy^  ^AtkjnSy  212. 

9.  The  words  of  IVadham  College  (latute  are,  *♦  Hoc  etiam  voh, 
^*  ut  folicitudine  cautumftt^  ut  nihil  Jigilletur^  quod  non  per  GUARDI* 
*•  /NUM  ^/  majorcm  partem  fociorum  mature  deiiberatum  concordatur^ 
•'  et  pereofdem  comprohaturJ*  They  do  not  give  the  warden  a  ne- 
gative upon  the  aft  of  the  major  part  of  the  fociety  ;  for  warden 
and  fellows  are  a  defcrtption  of  the  corporation,  and  theexpreflion 
•*  per  eofdem^**  without  any  repetition  of  tbe  word  guardMnum,  muft 
mean  the  major  part  of  the  body.    Rex  v.  IVindham^  Covfp,  379. 

^^'"^'^^^^^  (G.  6)  Grants  to  a  Corporation.     To  what  Perfons 

it  ihall  be  faid  to  extend  ;  and  what  pafles. 

T\EBT  upon  a  bond  to  Doftor  Craven^  (the  matter)  fellows 
-■-^  and  fcholars,  £*)V.  folvendum  to  the  maftery  fellows^  and  fcbo* 
lars;  defendant  craves  ojj^r^of  the  bond,  and  pleads,  that  before 
the  filing  of  the  bill  Doftor  Craven  died  ;  plaintiff  demurs^  and 
defendant  joins  in  demurrer.  Per  cur, — The  bond  being  to 
Do£lor  Cravffif  Scc»  folvendum  to  the  mafter^  fellows^  and  fcholars^ 
is  a  bond  to  them  in  their  corporate  capacity^  and  the  duty  is  to  the 
tnajler^  fellows j  and  fcholars.  Judgment  for  the  plaintiff.  7be 
Mafier^  FelloivSy  and  Scholars  of  Suffex  and  Sidney  College  v.  Dctven* 
fort,  B.  R.  I  TTilf  1 84. 

Fid.  (H.  3)    Corporation  of  Colchefler  v.  Seaher^  3  Burr.  1 866. 
I  Blackfl.  Rep.  591.  S.  C. 

cvineriys.       ^^  2)  Confidcred  how,  and  capable  of  what. 

^ipHE  weavers'  company  brought  aAions  as  common  informers 
•  •■•  for  the  penalties  in  the  ftatute  7  G.  2.  c.  7.  for  felling  printed 
calico,  and  it  was  held  in  C.  B.  that  the  words  of  the  adi  being 
any  perfon  or  perfons,  a  corporation  could  not  fue  as  a  common  in- 
former.    Vid.  2  Str.  1241.  note^ 

6Vincr278.        (H.  3)  DiflToIution  J  and  the  EfFcd  thereof. 

I.  ^  H  E  old  corporation  of  Colchefler  accepted  a  new  charter  In 
•*'  1763  by  a  different  name,  W2.  *^  mayor  and  commonalty^** 
to  con(](t  ot  a  mayor  and  eleven  aldermen,  (out*  of  whom  the 
mayor  to  be  chofen,)  eighteen  affiftants  and  eighteen  common 
council.  A  bond  had  been  given  to  the  old  corporation  in  17351 
before  the  new  charter.  In  1 740  there  were  judgments  of  ouftet 
againljt  the  mayor  and  all  the  aldermen,  and  they  were  all  of  them 

dead 


<Se« 
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dead  before  the  new  charter.     An  aftion  being  brought  by  the 
new  corporation  upon  this  bond,  the  court  held  that  it  was  main- 
tainable, and  was  properly  brought  in  their  new  name  of  incor- 
poration: that  the  corporation  was  not  diflblved  by  this  judgment  ydtiht 
of  cufler  againtl  individual  members  :  that  neither  the  acceptance  f/*^^"^ 
of  a  new  charter,  the  removal  of  their  officers,  nor  the  change  of  the  judgct 
their  corporate  name,  can  cxtinguilh  their  former  rights,  but  that  in  Re*  r. 
a  new  charter  revives  and  puts  them  into  aftion  again :  and  that  ''^^"JJ? 
II  G.  I.  r,  4.   did  not  confider  corporations  who  had  flipped  the  "li^sTei* 
£xed  day  for  eleAing  chief  officers  as  being  diflblved  j  but  meant  Rep.  b,  |U 
to  revive  their  adiivity,  and  put  them  again  in  motion.     The  May^r^  ***** 
and  Commonalty  ofColcheJter  v.  Seaber^  Executor ^  3  Burr.  1866. 

2.  Lord  Mansfield  declared,  that  he  ^uld  not  ftart  a  point 
not  agitated  at  the  bar,  when  the  confequences  might  tend  to  a 
diflblution  of  the  corporation.     Rex  v.  Monday^  Co%vp,  538, 

( I )  What  Thing  diflblvcs  the  Corporation,         ^viaensr: 

I.  T  TPON  an  information  in  nature  of  a  quo  warranto  againft 
^  the  defendant  ifor  excrcifing  the  office  of  alderman  of  the 
city  of  Che/ler,  the  court  held,  that  a  judgment  of  feizure  of  the 
liberties,  privileges,  and  franchises  of  the  corporation  into  the 
hands  of  the  king  until  the  /aid  court  there  further  ordered^  pro- 
nounced againft  a  corporation  in  default  of  appearance,  operated 
as  a  final  judgment  to  diflTolve  the  corporation,  as  they  did  not 
appear  in  the  fame  term,  or  the  next  at  furtheft.  Rep^  v.  Amery^ 
%TermRep.B.R.i\$. 

2.  In  the  cafe  of  Rex  v.  Reefe  and  Rex  y.  Newjbam^  common  («)rtsppcHt 
council  men  of  Caermarthen^  it  was  clearly  underftood  that  if  the  ^^^^  ^^ 
major  part  of  the  corporation  had  been  dead  (a),  it  would  have  been  ^"  cSjtor* 
in  izQt  diflfolved,  or  at  lead  thofe  who  funrived  could  not  have  in  that  cafe 
aflcmbled  for  the  purpofe  of  an  cledion.    Pafcb*  1775,  cited  per  **i'^  **• 
Afton^  J.  in  Rex  v.  Monday^  Cowp.  537,  bemlSlb^ 

the  majoricy  of  the  w&>le  body.   y»Ji  aUo  thit  cafe  fo  ftated,  3  Tom  Ref.  B.  R.  136.  ao4  vtir  4.Tcni 
Rep.  S2> 

(1. 2)  Cuftoms.     Confirmed.     How#  ^^««'*^ 

^T^  H  £  corporation  of  London  having  a  cuftomary  duty  of  one 
'-  farthing  on  the  quarter  of  corn  imported  into  London  by  per- 
fons  not  free  of  the  city ;  it  is  a  good  cuftom,  that  fa£lors  free  of 
the  corporatipn  (hall  receive  to  their  own  ufe  that  part  of  the 
duty  which  arifes  from  com  conCgned  to  them  as  fa£tors« 
Cocifedgi  V,  Fanjbav)^  Dougl.  x  14. 
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(I.  3)    Of  taking  or  renewing  a  New  Charter,  and 

the  Efieds  thereof, 

J.  ^HERE  18  a  vaft  deal  of  difference  between  a  new  charter 
''-    granted  to  a  new  corporation,  (who  muft  take  it  as  it  is 

giYen,)  and  a  new  charter  given  to  a  corporation  already  in  beings 
^^^I9^^^),^  and  a^ing  cither  under  a  former  charter,  or  under  prefcriptiTC 
•yinion  of  ufagc.  Thc  latter,  a  corporation  already  exifting,  are  not  obliged 
B«Uer, }.     to  acccpt  the  new  charter  in  toto,  and  to  receive  either  all  or  none 

Amety^  ^^  ^^  *  ^^7  ^^^  ^  partly  under  it,  and  partly  under  their  old 
iTennRep.  charter  or  prefcription  (a).  Per  Lord  Mansfield^  C.J.  and  Wtlmet^]* 
B.  R.  5S9.  jg^^  y,  fr{^g  Chancellor  J  ?5V,  of  Cambridge^  3  JStfrr.  i656y«-i66i. 
(^)  JPVf  the  2«  If  there  be  an  old  corporation^  and  judgment  of  oufer  has 
opiMoaiof  ^ea  pronounced  againft  the  mayor  and  aU  the  aldermen,  fe  that 
lusf.^PiO'-  ^^  cannot  a£l,  but  is  obliged  to  acccpt  a  new  charter,  the  old  cor- 
poration is  not  therefore  diflblved,  fo  that  the  old  members  (hall 


|T«»R«F.  lofe  their  rights*  {b)  Mayor  and  Commonalty  ofColcbeftery*  Seattr^ 
&%^i^   iBurr.\i66.    i  BlactJ.  591^  S.  C. 

which  the  eittent  of  thti  pofition  feemt  liimced  to  the  cafe  where  ■  new  chirter  or  grant  hM  been  made 
by  the  crown  j  and  Buller»  J.  feem*  to  denj  that  a  member  of  the  old  corporation  €0«id  retain  a  n%ht 
•i  common,  kc  if  then  were  not  a  new  grant* 

3*  It  was  faid  by  Lord  Hardwicke  in  R.  y.  John/on^  that  char* 
ters  granted  by  Car*  IL  have  never  received  any  countenance  in 
^  WeJlmitffttr^baU^  and  that  he  would  never  give  any  opinion  in 
fupport  of  them,  unlefs  the  ftrongeft  evidence  was  laid  before  the 
court  of  their  having  been  accepted  and  uniformly  a&ed  under. 
Cited  per  Lord  Mansfield  in  Rex  v.  Amery^  1  Term  Rep,  B>  R-  3<^7* 

4*  Judgment  of  feizure  quoufque^  &c.  was  given  Hit.  1683 
againft  the  corporation  of  Cbefter.  The  corporation  did  not  ap- 
pear during  a  year  enfuing;  when  the  crown  granted  a  new 
charter.  A  charter  of  reftitution  was  afterwards  granted  to  the 
old  corporation,  anno  1688,  during  the  reign  of  James  ll»  The 
court  were  of  opinion,  ift,  that  the  fecond  charter  was  good,  thc 
firft  corporation  being  difiblved  by  the  judgment  and  fubfequent 
]ion«appearance,  although  no  previous  final  judgment  had  been 
figned ;  adly,  that  the  diarter  of  reftitution  was  a  void  charter. 
For  though  it  is  competent  to  the  crown  to  pardon  a  forfeiture 
and  grant  reftitution,  that  can  only  be  done  where  things  remain 
itifiatu  quOf  but  not  fo  as  to  affe^  thofe  legal  rights  which  were 
properly  vefted  in  third  perfons  by  the  new  charter  of  incorpori" 
tion  granted  by  darks  II.  Rex  v.  Amery^  2  Term  Rep*  BR-  5  '!* 
•  5.  Thc  corporation  of  Cambridge^  36  Car.  a.  fuirendcred  bf 
deed  to  the  king  all  their  franchifes,  (sV.  concerning  the  ekaj<>A 
of  perfons  to  die  offices  of  mayor,  fe'r.  After  which  kin? 
Charles  II.  granted  them  a  new  charter  regulating  the  mode  ot 
eleflion,  and  containing  a  power  of  amoving  any  of  the  corpo- 
rators by  an  order  of  the  Privy  Council.    But  the  deed  of  furn?"* 

Act  was  not  inrolled  of  record  before  the  granting  0f  fuch  new 
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charter,  yames  II.  ann^  regn.  4.  iflued  a  proclamation  under  the 
great  fea]»  intitled  <<  A  proclaniation  for  reftoring  corporations 
^*  to  their  ancient  charters,  liberties,  rights,  and  franchifes.** 
In  which,  inier  aiia^  it  was  required  that  all  the  faid  corporations, 
whofe  deeds  of  farrender  were  not  inroUed,  (s*^.  and  the  mayors, 
bailiffs,  tsfc.  and  every  others  members  of  them  refpe£tively, 
upon  die  publication  of  that  proclamation  (hould  take  upon  them- 
felTCS  and  proceed  to  a£t  as  a  corporation,  (sV.  In  confequence 
of  which  proclamation,  at  a  meeting  of  the  corporation  of  Cam-^ 
bridge  at  the  common  hall,  by  general  confent  it  was  agreed  that 
the  mayor  and  other  officers,  who  were  in  their  refpcAive  places 
;it  and  before  the  making  of  the  furrender,  ihould  take  upon  them 
their  refpe£tive  places,  and  proceed  to  make  el^dlions,  fill  up 
vacancies,  C^V.  This  proclamation  was  held  to  operate  as  a 
graht  of  revival  to  this  corporation,  their  a£l  of  aflembling,  lie* 
amounting  to  an  acceptance  of  it ;  and  that  the  new  charters 
granted  by  Charles  II.  were  thereby  overturned.  Newling  y« 
FrancUf  3  Term  Rep.  ff.R.  189. 

6.  The  conftitution  of  a  corporation  as  fettled  by  ^€t  of  par- 
lianient  cannot  be  varied  by  the  acceptance  of  any  charter  incon- 
liftent  with  it.     Rex  v.  Miller^  35  ^«  3-  6  Term.  Rep.  AiS.  268, 

7.  When  an  integral  part  of  a  corporation  is  gone,  and  the 
corporation  has  no  power  of  reftoring  it,  or  of  doing  any  corpo- 
rate z&j  the  corporation  is  fo  far  diflblved  that  the  crown  may 
gr^Ot  a  new  charter,    fttx  v.  J.  Pafmore,  3  Ter^n  Rep.  ^.R.  199* 

(M^  Eledion  and  Amotion  of  Officers,  Members,  6viner»94, 

t^c.  at  what  Time,  and  how,  -" 

JFien  a  new  Eleffion  Jbeill  be,  and  when  a  Mandamus  granted  Jor 

that  Purpofe. 

I.  T)Y^j/.  II  Geo.  I.  c.  4-  /.  I-  where  the  ele^ionof  mayors 
*^  or  other  chief  officers  (hall  not  be  made  on  the  days  ap- 
pointed by  charter  or  ufage,  the  corporation  (hall  not  thereby  be 
diflblved,  but  may  meet  and  proceed  to  an  elediion  on  the  day 
after ;  and  the  mayor  abfenting  himfelf9  the  neareft  in  place  may 
hold  the  court. 

2.  And  if  no  ele£lion  be  made,  or  one  that  is  void,  the  court 
of  B.  R*  may  award  a  mandamus  for  eleAing.     ZeB.  a,  3. 

3.  T|ie  chief  officers  fo  eleded  Cball  take  the  oathfl  before  the 
prefiding  officer.     &^.  4* 

4.  But  no  fttch  eledlion  (hall  be  valid  unlefs  as  great  \  number 
be  pre(ent  as  are  required  by  charter,  C9*r.     &eB.  5. 

5*  Although  there  has  been  an  ele^ion  of  a  mayor  infa£l%  yet  ^faifeRes 
if  there  be  good  reafon  to  think  it  void,  the  court  will  award  a  ^|^^^' 
mandamus  to  go  to  an  eleAion,  and  not  w^it  the  event  of  any  2009.^  in  « ' 
controverfy  about  the  formtr.     Cafe  ef  Tintaget^  2  Str*  1003^  note.    Res 
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(T.  A  maniamuf  vas  granted  purfuant  to  1 1  G.  i.  e.  ^,f,  2.  to 
go  to  the  ele£tion  of  bailiffs,  coroners,  chamberlains,  and  the  other 
annual  officers  of  the  corporation,  there  being  no  reafonable  ex- 
pe£tation  of  juftifying  the  rights  of  the  prefent  pofleflbrs.  And 
the  court  faid,  it  fliouid  go  not  only  for  the  head  officeic,  but  alfo 
for  the  others,  who  were  neceflary  conftituent  parts  of  the  cor- 
poration, and  equally  within  the  reafon  of  the  ftatute.  Cafe  tf 
the  Corporation  of  Scarborough^  2  Str.  1 1 8o> 

7.  So  tlie  court  granted  a  mandamus  to  proceed  to  the  eledion 
of  a  mayor  where  the  corporation  of  Cambridge  had  ele£led  an 
officer  in  the  army  juft  gone  to  North  Americoy  and  without  the 
leaft  probability  of  his  return  till  after  the  expiration  of  the  year* 
Rex  V.  MayoTy  istc.  of  Cambridge^  4  Burr.  2008. 

8.  The  cuftom  is  to  give  twenty-four  hours  notice  of  an  elec- 
tion. A  mandamus  was  granted  to  choofe  a  capital  burgefs,  and 
it  was  moved  to  fix  a  day,  or  that  it  might  be  on  fix  days  notice. 

*  But  the  court  would  give  no  diredions,  faying '  they  could  not 
alter  the  conftitution  of  the  borough.  Cafe  of  the  Borough  ^ 
five/bam^  2  Str.  949. 

9.  The  court  will  not  grant  crofs  or  concurrent  writs  of  ifion- 
Jamus  to  go  to  corporate  eledHons,  without  fome  fpecial  or  parti* 
cular  reafon.  Rex  v.  Corporation  of  H^igan,  or  Rex  v.  Curgbej^ 
£fq.  faf  aL  2  Burr.  782. 

10.  The  court  cannot  take  upon  themfelves  previoufly  to  ifluing 
,        the  writ  to  determine  to  whom  it  (hall  be  directed,  and  it  is  at 

the  peril  of  the  perfon  who  defires  the  writ  to  direfl  it  to  the 
proper  officer.     Id.  ibid. 

1 1.  Where  judgment  of  oufier  has  been  pronounced  ag^inft  a 
former  mayor,  the  profecutor  is  entitled  to  a  priority  in  moving 
for  a  mandamus  to  proceed  to  a  new  cleft  ion.  Rex  v.  Corporation 
offFe/f^Loe,  3  Burr.  1386. 

Who  are  qualified  to  be  eleBed. 

12.  'By  flat.  9  An.  e.  20.  no  fcayor,  bailiff,  or  other  officer 
who  fliould  prefide  at  an  eledlion  and  return  members  to  parlia* 
ment,  and  who  ought  to  be  chofen  annually,  when  he  hath  been 
in  fuch  aunual  office  for  one  whole  year,  (hall  be  capable  of  being 
chofen  into  the  fame  office  for  the  year  immediately  enfuing,  and 
where  any  fuch  officer  is  to  continue  for  a  year,  and  until  fome 
other  perfon  fhall  be  chofen  and  fworn,  if  fuch  officer  fliall  volun* 
tarily  and  unlawfully  obdruA  and  prevent  the  choofing  of  an* 
other,  he  is  to  forfeit  100/. 

13.  ^ere^  Whether,  if  a  mayor  de  faBo  intervenes,  the 
mayor  of  the .  former  year,  who  is  returning  officer,  and  is  en* 
titled  to  hold  over  by  the  charter  till  a  legal  fucceffi)r  is  chofen, 
can  be  chofen  the  third  year  under  this  ftatute  ?  Vide  Rex  v. 
Godwin^  Doug.  382* 
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Cifthe  Number  and  Qualifications  of  the  EleBors  necejfary  to  render 

an  Eie^ion  under  a  Charter  valid* 

14.  By  the  charter  granted  to  the  horongh  o{  Denbigh^  there 
are  to  be  two  bailiffs,  two  aldermen,  and  twenty* five  capital, 
bnrgcfles ;  and  in  cafe  of  a  vacancy  among  the  lad,  it  directs 
that  the  bailiff's,  aldermen,  and  capital  burgeiTes  for  the  time 
being,  or  the  major  part  of  them^  quorum  unum  balHvorum  et 
unum  aldermannorum  duos  ejfe  volumus^  to  ele£l  another.  By  this 
charter  nothing  is  required  but  the  prefcncc  of  one  bailiff"  and  one 
alderman  at  every  eledion,  and  their  confent  to  the  perfon  chofen 
is  not  neceffary.     Sir  Robert  Sali/bury  Cotton  v.  Davis,  i  Str.  53. 

15.  The  corporation  of  Maiden  condfis  of  three  integral  parts^ 
tifz.  two  bailiffs,  fix  aldermen,  and  eighteen  head  burgeffes.  Two 
perfons  prefided  as  bailiffs  when  the  defendant  wasele£):ed  an  al- 
derman, againft  one  of  whom  judgment  of  ou/ler  was  afterwards 
given  for  want  of  a  proper  fwearing  in.  The  court  were  of 
opinion,  that  under  the  charter,  the  words  of  which  were,  **  that 
<<  the  bailiffs  and  head  burgeffes,  or  the  major  part  of  them,  for 
«*  the  time  being,  (hould  eled,"  (^c.  two  bailiffs  were  neceffary 
as  prefiding'oflicers,  and  therefore  that  the  defendant  was  not 
duly  elefted.     Rex  v.  Smart,  4  Burr,  224 1 . 

16.  The  charter  of  the  borough  of  Marclesjield  diredled  the 
mayor  to  be  chofen  by  the  capital  burgeffts  out  of  their  body. 
The  ufage  was  for  fifty  years  that  the  common  burgeffes  have 
put  five  of  the  capital  burgeffes  in  nomination,  out  of  whom  the 
capital  burgeffes  chofe  a  mayor,  and  this  was  found  by  the  jury  to 
be  in  confequence  of  a  bye-law  not  now  extant  in  writing.  Per 
r»r.— It  is  a  good  ufage,  being  to  prevent  popular  confufion. 
Barber  v.  Boulton,  i  Str.  314. 

17.  But  where  tht  common  burgeffes  put  eight  of  the  oapital 
burgeffes  in  nomination,  the  eledion  is  bad,  for  it  neither  pur- 
fues  the  charter  nor  the  cuffom.     lb. 

18.  The  charter  of  Eqft  Retford  diredls  the  eleftion  of  fewer 
bailiff*,  to  be  made  by  a  majority  of  a  fele£^  body ;  a  bye-law,  ^ 
which  gives  a  calling  vote  to  the  prcGdlng  officer  when  the  votes 

are  equal,  is  bad.     Rex  v.  Ginever,  6  Term  Rep.  B.R.  732. 

19.  By^the  charter  granted  to  Maid/lone,  the  ele£tion  of  the 
mayor  is  appointed  to  be  by  the  jurats,  and  of  the  jurats  by  the 
mayor,  jurats,  and  common  council  men  (excluding  the  com- 
monalty), and  of  the  common  council-men  by  the  mayor,  jurats, 
and  commonalty.    Power  is  likewife  granted  by  it  to  the  mayor, 

1'urats,  and  common-council  to  make  bye-laws.  They  made  a 
»ye-law,  that  only  fuch  of  the  commonalty  as  had  ferved  the 
office  of  either  churchwarden  or  overfeer  of  the  poor  for  a  year 
fhould  meet  and  c\t€t  common  council-men.  This  is  a  bad  bye- 
law.  Firft,  becaufethe  common -council  is  no  part  of  the  com- 
monalty, (whofe  rights  are  aff^edted  by  it,}  but  a  diAinfl  body* 
Secondly,  bccaufe  the  qualification  is  confined  to  what  does  not 

relate 
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relate  to  or  concern  the  corporation.    Rix  r.  Spencer,  3  Burr. 
•1827. 

20.  The  number  of  the  ekflors  may  be  reftrained  by  a  bje- 
law.  But  a  bye- law  canHot  ftrike  oflF  an  integral  part  of  them ; 
neither  can  it  narrow  the  number  of  the  perfons  out  of  whom 
the  election  is  to  be  made.  Per  Lord  Mapsfieldf  C.  J.  aud  WiU 
motf  J.  who  cites  Rex  v.  Philips^  Mayor  of  Caermarthen^  22  €^  23 
G.  2.  B.  R.  cited  3.    But  fee  Rex  v.  Giniver,  6  Term  Rep.  B.  R. 

21.  Ufage  is  not  fufficient.m  a  corporation  by  charter  to  fup- 
port  an  ele^ion  made  otherwife  than  according  to  the  charter; 
as  where  the  charter  dlre£is  election  by  the  commonalty,  and  it  is 
done  by  a  feledl  number,  there  mud  be  a  bye-law,  and  the  court 
will  not  determine  that  on  motion.  Rex  v.  Tomlyn,  Cafes  Temp. 
Hardw.  316. 

22.  But  in  a  prefcriptive  corporation  it  is  good  evidence  of  a 
charter  direAing  an  election  to  be  made  by  the  remaining  mem- 
bers of  a  definite  body ;  and  a  perfon  is  well  ele£bed  by  a  majority 
of  fuch""  fubfifting  members,  as  diftinguiflied  froni  a  majority  of 
the  full  body.     Rex  v.  Hoyte,  6  Term  Rep.  B.  R.  430. 

23*  A  mandamus  was  granted,  commanding  the  defendant  \o 
proceed  to  an  ele£lion  of  a  new  mayor  upon  the  next  charter 
day ;  it  appearing  by  alEdavit,  that,  under  a  claufe  for  holding 
over,  he  had  been  in  pofleflion  four  years.  Rex  v.  RMtfon^ 
Mayor  rf  Helftouny  I  Stn^^g^ 

24.  Upon  an  information  in  nature  of  a  quo  warranto  for  the 
office  of  mayor  of  Chrjfi  Churchy  it  was  found  that  the  perfon 
who  prefided  at  the  defendant's  eleftion  was  never  eleded  mayor, 
or  ever  had  any  lawful  right  to  the  office,  but  that,  under  colour 
of  being  ele£ted,  he  was  in  fa£t  prefcmted  and  fworn  at  a  court- 
leet,  and  a£ied  all  the  year,  though  an  information  was  depend- 
ing againft  him,  in  which,  after  the  year,  there  was  judgment  ' 
of  9uflers  but  it  did  not  appear  that  there  was  any  rightful  mayor 
at  the  fame  time.    The  court  were  of  opinion,  that  he  was  a 

(«)rUraie  mere  ufurper,  and  that  to  conftitute  a'  man  an  officer  defoBo 
opuiioii  of  ^ijgy^  n^uft  be  at  lead  the  form  of  an  elcftion  (a),  and  that  diere- 
4  Bw.        fo^c  ^^c  defendant  was  not  duly  elcdled.    Rex  v.  Lifle,  2  S/r. 

25.  The  court  alfo  inclined  ftrongly  that  the  prefence  of  a 
mayor  defaBo,  recently  profecuted^  and  againft  whom  judmeut 
of  oufier  had  been  obtained,  would  not  be  fufficient  to  autbenti<* 
cate  the  defendant's  ele£lion.    Ih.  1091. 

26.  Where,  by  the  charter  granted  to  the  borough  of  Ipfmch^ 
the  elefiion  of  a  portman  was  given  to  the  refidue'  of  the  portmen 
or  the  greater  number  of  them  ailembled  in  the  council-chamber ; 
and  the  ele£lion  was  made  by  one  fingle  portman,  he  being  the 
only  one  left.  The  court  (aid  they  were  inclined  to  fupport  it| 
but  gave  no  exprefs  opinion,  the  cafe  being  decided  on  another 
point.     Rex  v.  Rkhardfon^  i  Burr*  5*7. 

27.  Where 
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27.  Where  an  Integral  part  of  a  corporation,  compofed  of  a 
definite  number,  is  required  to  vote  at  an  eledlion  of  a  corporate 
officer,  a  majority  of  fuch  integral  definite  part  muft  attend, 
otberwife  there  can  be  no  eledive  afiembly ;  although  other  parts 
of  the  corporation  alfo  join  in  fuch  ele&ion,  and  the  majority  of 
the  whole  exifting  body  adually  attend.  But  a  majority  of  thofe  ' 
prefent,  when  legally  aflembled,  will  bind  the  reft.  Rex  v.  Mil* 
ler,  Eaft.  35  G.  3.  6  Term  Rep.  B.  R.  26S. 

28.  In  an  information  in  nature  of  a  quo  warranto  for  defend- 
ant to  (hew  by  what  authority  he  claimed  and  exercifed  the  office 
of  port»reeve  of  the  borough  and  manor  of  Fotvey^  the  defendant 
rdied  upon  an  ele£tion  by  an  homage  confifting  of  twenty- three 
free  tenants.  The  jury  found  that  twency-one  of  thofe  perfons 
were  not  free  tenants ;  and  the  court  held  the  ele^ion  to  be  void. 
Rex  x*  MeWf  4  Term  Rep,  B.  R.  480. 

29.  A  regular  fummons  having  iflued,  appointing  a  meeting  to 
clcGt  a  town  clerk  fox  Nottingham,  twenty- one  electors  aflembled^ 
the  whole  number  beine  twent^y-five.  The  mayor  put  T,  S,  in 
nomination,  and  no  other  perfon  was  nominated.  Nine  voted 
for  him,  twelve  did  not  vote  at  all,  and  eleven  of  thefe  protefted 
againft  any  ele£lion  being  had  at  that  time,  alleging  the  office  to 
be  already  full.  The  court  were  of  opinion,  that  he  was  duly 
ele£led ;  and  that  wherever  eIe£lors  are  prefent  and  do  not  vote 
at  all,  **  they  virtually  acquiefce  in  the  ele£kion  made  by  thofe 
•*  who  do."  Oldknonv  v.  Wainwright^  and  the  cafes  there  cited^ 
2  Burr.  1017.    I  Blachft.  229. 

30.  The  corporation  oi Plymouth  qonfifts  by  charter  of  a  mayor, 
twelve  aldermen,  &c. ;  and  if  a  vacancy  happens  among  the  al- 
dermen, the  charter  direds,  that  the  mayor  and  the  reft  of  the 
aldermen  for  the  time  being,  or  the  greater  part  of  them,  are  to 
tied  one  of  the  burgeffirs  in  his  or  their  places.  There  being  fevea 
•ffices  of  aldermen  vacant,  the  mayor  and  four  aldermen  affirm- 
bled  to  fill  up  the  vacancies.  The  mayor  and  one  alderman  deli- 
vered in  a  lift  of  feven  burgeffi:s,  of  which  the  defendant,  being 
duly  qualified,  was  one,  and  voted  for  them,  but  the  other  three 
protefted  and  voted  againft  them.  Then  the  three  aldermen  gave 
in  a  lift  of  feven  other  burgefies,  three  of  whom  were  objeded 
to  as  not  having  taken  the  facrament,  and  three  others  for  non- 
reCdence,  both  which  grounds  of  objeftion  were  known  at  the 
time  to  t|ke  aldermen  propofing  them.  On  the  queftion  whether 
defendant  was  duly  ele^ed  an  alderman  ?  per  rvr.— There  are 
difierent  kinds  of  ele£iions>  and  different  queftions  may  arife  out 
of  each.  Upon  thofe  of  a  member  of  parliament,  or  a  verderor, 
where  the  dehors  muft  proceed  to  an  eledion,  becaufe  they 
cannot  defer  it  to  another  time,  there  muft  be  a  candidate  or 
candidates,  and  there  is  no  way  of  defeating  the  ele£lion  of  one 
candidate  propofed  but  by  voting  for  another.  But  in  the  bttfi« 
nefs  of  a  corporation  it  is  a  different  thing.  The  prefent  is  a 
propofal  made  to  the  body  by  the  mayor,  and  he  propofes  feven 
pcrfoof  together  to  fill  up  feven  vacancies*    The  queftion  p«t 

upon 
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uppn  thefe  feven  is  not  which  of  them  fliall  be  ele^ed  alder- 
.but  whether  the  feven  (hall  be  fo«  The  only  anfwer  is  yes  or 
no ;  and  upon  that  motion  there  is  a  majority  againft  thcmi 
both  in  fubftancc  and  form*  Judgment  for  the  crown.  Rex  t. 
Monday^  Cotup,  530* 

31.  Upon  an  information  in  nature  of  a  quo  warranto  againft 
the  defendantSi  the  quetlion  as  to  the  validity  of  their  eledlion 
turned  upon  this  point :  the  charter  prefcribed  no  particular  place 
of  eledion,  but  the  u/uaJ  one  was  the  Gmidhall^  and  the  ufual 
notice  was  by  the  ringing  of  a  bell,  which  ufed  to  ring  at  8  and  at 
p  o'clock,  and  from  10  to  the  time  of  meeting.  The  ele&ioniii 
queftion  was  made  at  an  inn  in  the  town,  on  a  bye  day,  and  with- 
out the  ufual  notice  of  ringing  the  bell :  but  all  the  ele£lors  en- 
titled to  notice  had  perfonal  notice  of  the  meeting  at  the  inn,  and 
of  the  bufinefs  to  be  tranfadied.  All  the  ele£):ors  were  prefenti 
except  two,  (who  did  not  live  within  reach  of  fummons,)  and 
they  were  unanimous  in  the  ele£)ion.  The  court  were  of  opinioni 
that  the  want  of  ringing  the  bell,  being  part  of  the  ufual  notice, 
vacated  the  eleAion ;  for  it  could  not  be  difpenfcd  with  unlcfs 
every'  member  were  prefent,  and  confented  to  waive  it.  Rtx  v. 
May  and  Little^  Freemen  of  Saltajb^  5  Burr.  2681. 

32*  ^usre^  Whether  an  infant  is  capable  of  being  de&d  1 
burgefs  of  a  corporation  ?     Rex  v.  S/r  John  Carter^  Cowp.  58. 

33.  y.  S.  having  fair  connedlions  with  the  borough  of  S.  pre- 
vious to  his  ele£lion  to  the  office  of  bailiff,  for  which  refidcnce  is 
a  neceflary  qualification^  took  a  houfe  at  firft  for  four  yearsi  after- 
wards at  his  landlord's  rcqueft  for  one,  and  flept  there  one  night 
before  the  ele£lion,  and  did  not  return  for  near  a  month  after- 
wards, when  he  ftayed  two  days,  but  retained  pofTeffion  of  hit 
houfe  under  the  Jeafe  the  whole  time.     On  a  morion  for  kave  to 
file  an  information  in  nature  of  quo  warranto,  B.  ii.  was  of  opinion 
that  this  appearing  to  be  done  bond  fide,  it  was  a  fufficient  legal  re- 
fidence  to  fatisfy  the  qualification,  and  refufed  the  rule.    R<ti^  ^* 
J.  Sergentj  5  Term  Rep.  B.  R.  466. 
nJtCnw'       34.  The  ftatute  5  G.  i.  f.  6.  operates  rather  to  the  protcftion 
p'' Ji*        ^^  ^^^  pofleffioB  of  a  perfon  who  has  been  ele&ed  into  a  corponte 
ft  Burr.        office,  (not  having  taken  the  facrament,)  after  he  has  been  fix 
xorj.  months  in  it,  than  as  a  bar  to  the  remedy.  So  that  if  the  objedion 

was  recently  made  before  any  pofTeffion ;  as  if  the  party  upon  being 
refufed  to  be  fworn  in,  was.  to  apply  for  a  mandamus,  and  the  an- 
fwer to  the  application  fiiould  be,  that  the  ground  of  the  rcfufal 
was  becaufe  he  had  not  taken  the  facrament,  I  fhould  think  it  a 
fufficient  objeflion*  Per  Lord  Mansfield  in  Rex  v.  Mondajf 
Cowp.  539. 

0/  the  Power  of  the  Corporation  to  regulate  the  Form  of  the  Bi^^ 

tion  in  particular  {lafes,  • 

35.  When  the  mode  of  eleding  officers  18  not  regulated  by 

charter  or  prcfcriptioni  but  has  been  varied  from  time  to  time,  thp 
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corporation  may  make  bye-laws  to  regulate  the  e1e£lxon.    Nenv* 

ling  V.  Francis^  3  Term  Rep.  B.  R.  1 89. 

^6.  The  court  will  not  decide  the  vaHdity  of  the  eleAion  of  a 
corporate  officer,  if  the  queflion  is  new  or  doubtfuli  on  a  rule  to 
ihew  caufe  for  an  informacion  in  the  nature  of  quo  warranto.  Rcm 
V.  Godwin  J  Doug!.  382. 

37.  If  the  bailiff*  and  burgefTcs  are  empowered  to  appoint  a 
(choolmafter,  and  to  make  laws,  isfc^  though  they  cannot  dele* 
gate  their  authority,  they  may  make  a  regulation  that  another  (as 
a  college,  tiTr.)  (hall  name  a  proper  perfon  whom  they  will  appoint 
with  power  refcrved  to  themfelves^  to  approve  or  difapprove.  At* 
torney  General  Y.  Sbrew/bury^  Bunb.  215. 

Of /wearing  the  Perfon  ele8ed  into  Office. 

38.  The  defendant  was  duly  de£):ed  mdjor  of  Penryn^  but  hav-  Caftel«nd 
ing  aded  before  he  was  fworn  in,  the  court  held  it  an  ufurpatiod,  c^^ter, 
and  that  judgment  of  oufier  muft  be  given  againft  him.     After  Andr« Vao/ 
which  they  refufed  to  grant  a  mandamus  to  fwear  him  in,  there  24U 
being  no  new  elef^ion  fubfequent  to  the  judgment.      Rex  v. 
Herley\Mayor  of  Penryn,   Affirmed  in  Dom.  Proc,  i  Ztr.  582.— 625. 

39.  The  preGding  officer  at  an  ele£tion  for  bailiffs  was  chofen 
as  one  of  them,  and  in  his  plea  to  an  information  in  nature  of  qua 
warranto  to  fliew  by  what  authority  he  exerclfed  the  office,  he  fet 
out  his  eledlion,  and  that  before  his  admiffion  into  or  executing 
the  office,  he  was  fworn  in  before  J.  Af.,  W.  S.,  and  J.  J?.,  three 
other  fenior  aldermen ;  who  were  all  that  were  prefent  at  tlje 
meeting.  It  was  held  that  he  was  not  properly  fworn  in  before  the 
prefiding  officer^  which  is  abfolutely  ncccflary  where  the  clcdHon 
IS  made  under  1 1  G.  i .  r.  4. ;  and  it  not  being  alleged  that  he 
was  fworn  before  himfelf,  the  court  did  not  enter  into  the 
queftion  whedier  he  might  be  fo.  Rex  v.  Charles  Maiden^ 
4  Burr.  2136. 

40.  Where  the  queftion  of  being  duly  fworn  in  has  not  been  ^</#«ifo 
fully  before  the  jury,  and  it  Is  material  to  determine  the  right  of  !^7phli^r* 
franchife,  the  court  will  grant  a  new  trial.     After  which  the  de-  Mayor  of  * 
fendant  may  apply  for  an  amendment  of  hh  pleadings  or  notj.  as  he  Caemur* 
thinks  proper.    RexY.  J»  Maiden,  4  Burr.  2135.  i^uir.io*: 

.41.  By  the  charter  of  New  Romney  the  new  mayor  is  to  be 
fworn  before  his  predeceflbr.  There  were  two  candidates  for  the 
office,  and  the  mayor  ordered  him  who  had  the  lead  number  of 
▼otes  to  be  fworn  in.  But  the  fuccefsful  candidate  kept  his  hand 
on  the  book,  and  kifled  it,  as  well  as  the  other.  He  is  not  well 
fworn  in,  for  as  it  is  to  be  (he  a£^  of  the  mayor^  his  afient  muft  go 
along  with  It.    Ren  v.  El&i^  2  Str.  994. 

Of  the  right  of  Amotion  of  Offices » 

42.  The  power  of  amoving  its  officers  or  members  is  incident  to 
corporations  as  much  as  that  of  making  bye-laws.  Lord  Brucft 
cafe^  2  5/r.  Sip.  Rex  v,  Ri^ardfon^  1  Burr.  5 1 7.  S.  ?• 

Vox..  IL  A  a  43.  There 
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yiJe  aifo  43«  Tliere  are  three  forts  of  offences  for  which  an  officer  or 

Hex  V.  the  coqporator  may  be  difcharged :  ift.  Such  as  have  no  immediate 
Dub7>S.D.  relation  to  his  office,  but  are  in  themfclves  of  fo  infamous  a  na- 
wheieitwas  ttirc  as  to  render  the  offender  unfit  to  exercife  any  public  fran- 
heia  that  a  chifc.  And  for  this  fort  there  mud  be  a  previous  conviftion  at 
nay^be  re-  common  law  bcfore  disfranchifement,  although  the  corporation 
muved  for  have  power  of  amotion  by  charter  or  prefcription.  2dly,  Such  as 
*"a^*"^  are  only  againft  his  oath,  and  the  duty  of  his  office  as  a  corpo- 
nature  pre.  rator,  and  amount  to  breaches  of  the  tacit  condition  annexed  to 
vious  to  a  his  franchife  or  office ;  and  for  thefe  he  can  be  tried  only  by  the 
convidion  corporation,  sdly,  Such  as  are  of  a  mixed  nature,  as  being  an 
i4«v.  Ca.  offence  not  only  againft  the  duty  of  his  office,  but  alfo  a  matter 
tcM.p.  indi£table  at  common  law.     Per  Lord  Mansfield^  in  Rex  v.  Rich* 

W^dw.145.  ^^^^^  ,  Burr.  538.  and  Rfx  v.  Mayor  rf  Liverpool^  2  Burr.  723. 

44.  The  abfence  of  a  portman  (whofe  general  duty  is  <*  to 
**  attend  every  great  court,  and  advife  and  affift  the  bailifis") 
from  five  of  thefe  courts  in  one  year,  four  of  them  being.occa- 
fional,  and  the  fifth  held  on  a  ftated  day ;  of  the  holding  of  each 

.  of  which  due  notice  had  been  given,  but  not  perfinal  notice,  there 
being  no  allegation  that  tlie  portman 's  prefence  was  neceffary,  or 
that  apy  particular  bufinefs  was  obftruded  by  his  abfence,  was 
held  not  to  be  a  fufficient  caufe  for  amoving  him.     Ibid. 

45.  In  the  return  to  a  mandamus  and  to  reftore  Jo/epb  CUggwio 
the  office  of  a  common  councilman  of  Liverpool^  it  was  alleged, 
that  the  majority  of  the  mayor,  bailiff,  and  commoB  council  of 
the  town,  in  common  council  affembled,  had  a  right  to  remove 
any  one  or  more  of  the  common  council  for.  any  reafonable  and 
lawful  caufe ;  that  the  eftates  and  revenues  of  the  town  have 
been  and  are  of  the  value  of  2000/.  per  atm.^  and  that  the  office 
of  common  councilman  is  of  great  truft  and  power  with  refpeft 
to  the  management  and  application  thereof}  and  that  the  faid  J»>. 
C/fgg  became  and  was  a  bankrupt,  and  has  not  obtained  his  cer- 
tificate. The  return  prl)ceeded  to  ftate,  that  the  mayor,  bailifl^, 
and  greateil  part  of  the  common  council  *<  in  due  Planner  met  and 
♦«  affembled  in  common  council,-*  i^c.  and  then  and  there  duly  held 
a  common  council  of  the  faid  town  concerning  diveis  matters 
and  bufmeffes  relating  tothe  faid  town,  and  the  good  regulation 
and  government  thereof,  and  that  the  faid  J.  CUgg  was  then  and 
there  prcfent;  at  which  time  a  charge  was  exhibited  againft  him 
of  his  bankruptcy,  and  he  neither  ftiewing  any  catfc  whatfocver 
why  he  (hould  not  be  removed,  nor  defiring  further  time  to  make 
Ills  defence,  they  removed  him  upon  that  account,  6f  'which  the 
Uid  J.  Clegg  had  then  and  there  notice.  Per  cur.'-^Thett  are 
i^^o  objetiions  fatal  to  this  return :  ift.  No  fummon»  of  any  of 
tlie  members  is  alleged  in  the  return  $  whereas  if  a  feled  number 
of  a  corporation  have  powor  to  almow  and  do  amove  at  a- meeting' 
holden  upon  a  day  not  direfted  by  charter,  feV.  all  that  are  within 
fummons  muft  be  fummoped.  It  is  not  fufficient  to  allege  **  that 
«*  they  were  duly  or  in  due  manner  met  and  affembled  j"  it  ought 
td  he  exprefsly  alleged  that  they  were  all  fummoned.  2diy,  Banl- 
riiptcy  is  ho  caufe  of  disfrancbifing  either  an  ordinary  fiteerhan  or  a 

QQOaEM 


tommoti  councilman*  £t  per  Denifon  and  Pojier^  Jufticcs  —The 
{)art7  himfelf  ought  to  have  had  previous  notice  of  the  particular 
charge  intended  to  be  made  againft  him.  Rex  v.  The  Mayor ^  \sk» 
tf  Liverpool f  2  Burr.  723.  ' 

46.  If  the  whole  body  of  a  corporation  meet  upon  a  day  not  a 
tharter  or  prefcription  day,  and  amove  a  member,  it  is  as  necef- 
fary  that  each  individual  member  (hould  be  fummcnedi  and  have 
notice  of  the  particular  buRnefs  intended  to  be  proceeded  upon, 
as  it  is  in  the  cafe  of  a  fele£t  number.  Rex  v.  May&r\  (s^c*  of 
Doncafier^  2  Burr.  738. 

47.  When  wilful  non-refidence  is  a  ground  for  removing  a 
corporator,  it  is  unnecefTary  to  fummon  him  to  cdme  and  refide« 
Rex  V.  Tie  Mayor ,  isfc.  of  Lyme  Regis ^  Doug.  144. 

48.  Where  the  accounts  of  the  town-clerk  are  adjufted  and 
allowed  of  by  the  aldermen,  the  ofEces  are  incompatible,  and  the 
appointment  to  the  former  ofSce  is  equivalent  to  an  amotion  by 
the  corporation  from  the  latter.  And  if  the  perfoxi  when  ap** 
pointed  town-clerk  continue  to  exercifc  the  office  of  alderman, 
the  court  will  grant  an  Information  in  nature  of  quo  warranto 
againft  him.     Rex  v.  Pateman^  2  Term  Rep.  B.  R.  777. 

49.  So  alfo  if  an  alderman  be  by  his  office  a  magiftrate,  and 
the  town-clerk  zQ,  minlflerially  under  him»  the  two  offices  cannot 
be  held  by  the  fame  perfon.     Per  Lord  Kenyori.     Ibid. 

50.  The  offices  of  alderman  or  common  councilman  do  not 
become  ipfofaBo  vacant  by  non-refidenCe,  and  the  party  does  not 
lofe  the  franchife  till  a  fentence  of  amotion  by  the  corporation  has 
been  pronounced.  The  court  therefore  will  not  grant  an  in- 
formation in  nature  of  a  quo  warranto  again  fl  a  corporator  exer** 
cifing  either  of  thefe  offices,  until  that  has  taken  place.  Rex  v. 
Heaven,  2  Term  Rep.  B.R.'J^2. 

51.  The  charter  of  incorporation  granted  to  the  city  of  Chefler 
by  Charles  the  Second  referved  a  power  to  the  crown  to  amove 
by  order  of  the  privy  council  one  or  more  of  the  corporators,  and 
declared  that  all  or  any  of  them  fo  amoved  (hould  aflually  and 
without  further  procefs  be  amoved ;  and  it  alfo  provided,  that 
within  a  convenient  time  after  fuch  amotion,  the  remaining  cor- 
piorators  might  proceed  to  fill  up  the  vacancies.  This  claufe  is 
not  repugnant  to  the  charter,  fo  as  to  make  it  void  \  for  there 
being  a  provifo  for  a  new  ele£lion,  the  power  of  amotldh  muft  be 
underQoody?/^  modo,  namely,  fo  as  not  to  deflroy  the  whole  body 
at  once,  and  thus  make  it  impoffible  to  cleft  others.  The  amo- 
tion of  all  the  members  at  once,  therefore,  is  arbitrary  and  void. 
Rex  V.  Amery,  2  Term  Rep.  B.R.  ^i^. 

52.  It  was  returned  to  a  mandamus  to  reftore  J.  W.  to  the 
office  of  fexton,  that  the  perfon  clefted  into  that  office  was  to 
continue  in  at  the  pleafure  of  the  clcftors,  and  was  amorcable  by 
the  major  part  of  the  parifliioners,  and  that  he  was  fo  removed,  to'r. 
This  is  a  good  return,  and  a  fummons  is  not  nec^flary.  Rex  v. 
Guardiams  Ecclefa  de  Thame ^  1  Sir.  115. 

53.  So  on  mandamus  to  reftore  a  recorder,  a  return  that  he  was 
an  officer  utpteaAircj  and  that  on  du0  fummons  to  cboofr  another, 

'     :   '  A  a  z  they 
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fHxtj  chofe  another^  is  good»  and  there  seed  not  be  a  A^m.n^ons  to 

amoTC,  for  in  tde  cafe  of  an  officer  at  plcafure,  a  new  ele£lion  Is 

tr^  a£lual  amouon.     Rex  v.  Major,  de  Canterbury^  i  Sir.  674. 

Bed  ^Oe  54-  The  court  will  not  grant  an  information  in  nature  of  quo 

HexT.         nvarratitd  azainft  corporators  after  Hventy   years   unimpeached 

?J  "'        pofleflton  of  a  corporate  franchife  [a),     Wwcheijea  Caufes^  4  JJwrr, 

(«)'But  fWl  1963*     Rex  V.  Marten^  lb.  2 1 20.     /J^.v  v.  Rogers,  lb.  25 1 3.     Rex 

the  king       y.  Stor<f,  I  Term  Reb.  B.  R.  i. 

fluj  profe-  ^  ^ 

cute  by  ilia  alfeofney-feneril.    Fcr  Lord  Manhfield,  Rex  v,  Sucey^  i  Tena  Rep.  B.R*  %• 

55.  Whether  they  will  grant  it  within  thjjrt  time,  depends  upon 
the  particular  circumftances  of  the  cafe  upon  which  the  applica- 
tion is  made. 

56.  Thus  where  the  relators  knew  that  by  the  confUtution  of 
the  borough  refidence  was  a  neceflary  qualincationi  and  yet  voted 
for  a  perfon  who  did  ncft  reGde ;  and  when  they  knew  of  this  dif- 
qualification  in  a  corporator,  and  yet  acquiefced  in  his  ele^ioni 
and  aAed  with  him  for  eleven  years :  or  if  the  relator  ftands  in 
the  fame  (ituation  as  the  defendant,  or  it  appears  that  the  corpo- 
ration  mud  neceflarily  be  difiblyed  oy  impeaching  the  defendant's 
t|t)e,  and  thofe  who  claim  under  him.  The  court  have  in  their 
found  difcretion  rcfufed  this  application.  Rex  v.  Marten^  4  Burr. 
ii20.  Rexv.Stacej^  i  Term  Rep.B.R.  x.  Rex  y,Bond,2  Term 
Hep.  B.R.']6'].  Rex  v.  Mortlock^  3  Term  Rep.  B.  R.  300.  Rex 
V.  Peacock^  4  Term  Rep.  B.  R.  687. 

57.  But  where  an  application  for  an  information  in  nature  of  a 
quo  warranto  is  made  on  the  affidavits  of  feveral  perfons,  all  of 
whom  except  one  had  confented  to  the  election  attempted  to  be 
impeached,  it  may  be  granted  on  the  affidavit  of  that  one*  if  he 
avow  himfelf  the  relator.    Rexw.  Symmons^/^Term  Rfp*  B.  R,  223. 

58.  The  court  of  K.  B.  have  hid  it  down  as  a  general  nUe,  not 
tp  grant  a  quo  warranto  information  under  any  circumftaaces 
againfl;  a  perfon  who  had  been  ui  the  peaceable  pofleflton  of  bis 
franchife  for  Jix  years.    Rex  v.  Dickin^  4  Term  Rep.  B.  R.  282. 

99.  Neither  will  the  court  grant  it  to  impeach  a  derivathre 
title,  if  the  perfon  claiming  the  original  title  has  been  in  the  un- 
djfturbed  poflcffion  of  his  office,  fix  years.  Rex  v.  Peacochf  ^Term 
Rep.  B.  R.  684. 

60.  By  32  Geo.  3.  r.  58.  /  i.  it  is  ena£tedj  *'  that  the  defend- 
*\  ant  to  any  information  in  the  nature  of  quo  warranto  for  the  ex* 
<<  ercife  of  any  office  or  franchife  in  any  city,  borough^  or  tova 
'<  corporate,  whether  exhibited  with  leave  oi  the  court,  or  by  hii 
<<  majedy's  attorney  general,  or  other  officer  of  the  crown,  on  be- 
««  half  of  his  majefty,  by  virtue  of  any  royal  prerogative  or  othcr- 
*'  wife,  may  plead  that  he  had  firft  adually  taken  upon  bimfelf# 
.  *<  or  held,  or  executed  the  office  or  franchife,  which  is  the  fub- 
^*  }c€t  of  fuch  information,  fix  years  or  more  before  the  cxbibic- 
^'  ing  of  fuch  information^  fuch  fix  years  to  be  reckoned  and 
*<  computed  from  the  d^y  on  which  fuch  defendant  fo  pleading 
'<  was  a£lually  admitted  and  fworn  into  fuch  office  or  franchife ; 
5<  which  plea  may  be  pleaded  either  finely  or  together  with  fuch 
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'*  plea  as  he  tnight  have  lawfullf  pleaded  before  the  paffing  of  this 
**  a£li  or  foch  feveral  pleas  as  the  court  on  ttiotion  (hall  allow ; 
<<  and  if  on  the  trial  of  fuch  information  the  ifTue  joined  on  the 
*<  plea  aforefaid  fhall  be  found  for  the  defendant,  he  (hail  be  en- 
<<  titled  to  judgment,  a^d  to  fuch  and  the  like  coft^  as  he  Would 
*'  by  law  have  been  entitled  to,  if  a  verdift  and  judgment  had 
**  been  given  for  him  on  the  merits  of  his  title/' 

But  it  h  provided  hj/tH.  2.  "  that  in  every  fuch  cafe  the  pro» 
^*  fecutor  of  fuch  information  may  reply  to  fuch  plea  any  for* 
*'  feiture,  furrender,  or  avoidance  by  the  defendant  of  fudi 
^*  office  or  franchife  happening  within  fix  years  before  the  exht-* 
^*  biting  of  fuch  information  on  which  the  defendant  may  take 
^<  iflue,  and  (hall  be  entitled  to  cofts  in  mannet  aforefaid/' 

dr.  Both  the  corporation  and  its  members  have  fuch  an  intereft 
in  the  mayor's  title  to  his  office,  that  he  (hall  not  be  permitted  to 
give  it  up  either  coUufively  or  voluntarily,  if  any  pcrfon  wfaofe 
right  d'epends  up6n  his  is  defirous  to  maintain  it>  wishoiit  any  ex* 
pence  to  him.     Rex  v.  Dawes^  4  Burr.  2277. 

6%.  When  the  defendant  confelled  an  tifurpation  for  part  of 
the  dme,  and  juftified  his  exerci(ing  the  office  for  the  remainder 
under  an  election,  which  was  found  valid,  and  judgment  of  oufter 
had  been  entered  againft  him  by  the  profecutor,  the  court  on  mo-  {a)  nd$ 
tion  expunged  all  the  judgment,  except  a  capjatur  pr^finet  for  ^**^* - 
it  would  be  hard,  that  a  fubfequtnt  good  ele^ion  (hould  be  done  p^^, 
away,  as  it  would  by  this  judgment  (a).  Rex  v.  Biddle^  2  Str,  952.  s  Sir.  sSa. 

63.  On  a  return  to  a  mandamus  it  appeared  that  the  power  of 
amotion  is  in  the  mayor,  aldermen,  {5*  aL  de  comrnuni  concilw.  li 
was  moved  in  arreft  of  judgment,  that  the  writ  was  dire£^ed  to 
the  mayor,  aldermen,  and  common  council,  which  infers  that  the 
mayor  and  aldermen  are  no  part  of  the  common  council,  for  wanf^ 
of  the  word  0/.,  which  is  in  the  power  of  amotion.  Per  cur.^^ 
The  writ  (hould  be  direded  to  the  body  who  are  to  do  the  zSt : 
here  is  nabody  in  this  dire£):ion  but  who  muft  join  in  it.  The 
mentioning  the  entire  common  council  after  the  mayor  and  alder*- 
xnert,  is  but  a  repetition  quoad  them.  Rnc  v.  Mayor^  Iffc.  of 
Iseeds^  I  &tr.  640. 

64.  The  order  of  reftoration  of  a  corporator  illegally  disfran- 
chifed,  relates  to  the  original  right.  Sjmmers  isf  al.  v.  R^em, 
Gowp.  503. 

(N)  Eledion.    By  virtue  of  a  new  Charter.        vr%nm%^. 

f  •  T  F  a  charter,  reciting  that  by  a  former  charter  the  mayor,  Ju« 
^  rats,  and  commonalty  might  eleA,  Isfc^  whereas  in  tiruth  it 
(hould  have  recited,  that  the  mayor  and  jurats  (without  common* 
alty)  might  ele£l,  tsfc,^  grants  therefore  it  (hall  and  may  bo, 
lawful  for  the  mayor,  jurats,  and  commonalty  to  elefl^  tsfc.  This 
operates  as  a  new  grant,  and  the  right  of  ele£^!on  is  in  mayor,» 
jurats,  and  comfi(U>nalty«  RfM  v.  Blunt ^  Mkb.  12  Geo.  2h 
^nir.  293. 

Aa3  2.  If 
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l.If  one  charter  dire£ls  fhe  mayor  and  jurats  to  choofe  jurats 

out  of  the  freemen,  and  a  fubfequent  charter  dire£ts  the  mayor, 

jurats,  and  commonalty  to  choofe  them  out  of  the  inhabitants, 

they  c4nnot  fubfift  together,  the  lad  only  13  good*    'R^x  v.  Maf» 

firy^  Mich.    1%  Geo fZ*   Andr.  2^^. 
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'^*9»»  (Q)   Pleadings  by  or  againft  Officers,  as  to  their 

£le£tioQ,  l^c. 

].  f  F  in  an  information  in  nature  of  a  quo  warranto  the  defend^ 
^  ant  pleads  a  right  to  exercife  the  office  from  a  charter  which 
does  not  give  it,  and  there  is  a  replication  and  immaterial  ilTue 
thereon,  the  court  will  give  judgment  of  oufi^r  upon  the  plea, 
for  being  good  in  form,  and  bad  m  fa£l,  it  amounts  to  a  confefiion 
of  the  ufurpation ;  a  repleader  therefore  would  not  amend  the 
defendant's  cafe.  P/r  three  Judges ;  JEyrf,  J.  cont.  Rex  ▼• 
Philips^  I  Sir.  394. . 

2.  Wherever  there  is  a  fuppreflion  of  truth  in  a  return,  and  the 
party  is  thereby  injured^  he  may  maintain  an  a£kion.  Rex  v.  Ljmi 
Rtgisy  Doug.  153. 

3.  Leave  having  been  granted  to  file  an  information  in  nature 
of  quo  warranto  againft  one  Brown  for  claiming  to  be  a  comroon 
councilman  of  Tork^  and  the  relator  in  his  replication  having 
attacked  the  defendant's  title  as  freeman,  it  having  been  dated 
in  the  introdu£iory  part  of  his  plea.  The  court  on  motion  rc« 
fufed  to  ftrike  it  out,  or  dire<^  their  officer  to  enter  a  nole prefequi^ 
faying,  that  when  a  proper  cafe  has  been  laid  before  the  court  to 
induce  them  to  grant  the  information,  they  have  never  cxercifed 
9ny  control  over  it  afterwards  as  to  the  manner  in  which  it  is  to 
be  conduced.     Rex  v.  Brown,  4  Term  Rep.  B*  iJ.  276. 

4.  In  his  plea  to  a  quo  warranto  information,  the  defendant 
derived  title  to  the  office  of  burgefs  of  the  borough  of  liruh 
fqftle-under-Ljmey  under  a  cuflom  for  the  Common  council  to 
admit  ad  libitum  any  perfon  of  the  age  of  twenty-one  whom  they 
chofe.  The  profecutor,  after  denying  that  cuupm,  replied,  that 
110  perfon  was  entitled  to  be  admitted  but  in  right  of  fervitude, 
^nd  that  the  defendant  had  not  ferved  a  feveu  years  apprentice- 
iliip  -,  rejoinder  dating  the  fpecial  circumftances  under  which  he 
had  ferved.  On  a  demurrer  to  this  rejoinder,  becaufe  it  was  a 
departure  from  the  plea,  the  court  held  the  replication  itfelftobe 
bad  ;  for  (he  defendant  having  refted  his  title  on  a  cuftom  in  the 
corporation  \q  admit  jiny  perfon  at  will*  it  is  immaterial  whether 
any  perfon  may  be  admitted  in  right  of  fervitude,  and  they  gave 
judgment  for  the  defendant.    Rexy,  Knight, 4  Term  Rep.B.RA]9* 

" S'  The  defendant  in  a  quo  warranto  information  derived  title 

under  a  cuftom  for  "  ike  mayor  and  burgeffes  of  N.  in  common 

.  f*  Council  ajjemhled^  under  their  various  names  of  incorporation^  from 

^  time  immemorial  till  the  grantnig  of  letters  patent  by  Queen 

f<  JSfizabetbf  and  for  the  mayor,  bailiffs,  and  copital  burgeJfeSf  iff 
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•*.  cbmmon  council  aJfembUdy  fincc  th^t  time,"  to  admit  every  per* 
fon  of  the  age  of  twenty-one  whom  they  chofe.  After  a  verditSt 
for  the  dcfendanti  eflablifliing  tliis  cuftomi  the  court  held  it  well 
pleaded,  it  appearing  to  them  to  have  been  always  exerci(ed  by 
the  fame  body,  Wz.  the  common- council y  though  condituted  of 
different  perfons  at  different  times.     Rex  v.  Knight^  lb.  425. 

6.  ^darCf  Whether  ufage  may  be  pleaded  to  alfid  the  court  la 
the  conttru£tion  of  a  doubtful  charter.  Rex  v.  Millar^  6  Term 
Rep.  B.  R.  268. 
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Introduaion  of  Cods,  and  thp  Original  of.  them.    ^^^IVl: 

I.  A  T  common  law  neither  plaintiff  nor  defendant  had  any 
^^  cods :  they  were  given  to  the  plaintiff  by  the  ftatute  of 
Gloucefier,  6  Ed,  i.  but  the  defendant  had  no  cods  until  (above 
250  years  after  that  time)  by  the  Jfat.  23//.  8.  c.  15.  it  was 
enadied,  **  That  if  any  perfon  after  fuch  a  day  ihould  commence 
•*  or  fuc  in  any  court  of  record,  or  elfewhere  in  any  other  court, 
•*  any  adion,  bill,  or  plaint  in  any  of  the  particular  cafes  there 
«  fpecified,  and  the  plaintiff  in  fuch  a£tion  fhall  be  nonfuited, 
«  ora  verdi£l  pafs  agatnil  him,  that  the  defendant  fhall  have 
<«  judgment  to  recover  his  cofts,"  Is^c,  This  being  found  to  be 
a  beneficial  law,  with  refpefl  to  the  particular  aftions  to  which 
it  extended,  the  legiflature,  by  the  Jlat.  4  J,  i.  c,  3.  extended  it 
to  defendants  in  every  aflion  wherein  the  plaintiff  or  demandant 
might  have  c&ft^  if  judgment  ihould  be  given  for  him,  and  to 
have  the  like  procefs  againd  the  plaintiff  as  b/  tht  Jfat.  23  H.  8. 
Vide  in  Murray  v.  WUfon^  HiL  25  G.  2,   l  Wilf,  316.  * 


<<  corporate,  franchife,  or  liberty,  and  any  warrant  or  fummons  356, 
V  fhall  iffue  in  confequence  of  fuch  complaint,  that  then  it  fhall 
**  and  may  be  lawful  to  and  for  any  judice  or  juftices  of  the 
«  peace,  who  fhall  have  heard  and  determined  the  matter  of  the 
**  faid  complaint,  to  award  fuch  cods  to  be  paid  by  either  of  the 
^<  parties,  and  in  manner  and  form  as  to  him  or  them  fhall  feem 
*«  fit,  to  the  party  injured  v  and  in  cafe  any  perfon  or  perfons  fo 
^*  ordered  by  the  faid  judice  or  judices  of  the  peace  to  pay  fuch 
<*  fums  of  money  as  aforefatd,  fhall  not  forthwith  pay  down  or 
^  (ivefccurity  for  the  lame 'to  the  fatisfaUion  of  tlic  judice  or 

A  a  4  *•  judices^ 
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^'  jttftices,  it  (hall  and  may  be  lawful  for  the  faid  jufti<;e  or 
^  jafticeS}  by  warrant  under  hit  hand  and  feal,  or  their  hand» 
^  and  fealsi  to  levy  the  faid  fum  or  fums  by  diftrefs  and  fale  o£ 
<(  the  goo<is  and  chattels  of  fuch  perfon  fo  refufing  or  negle£l- 
'<  ing ;  and  where  goods  and  chattels  of  fuch  perfon  cannot  be 
^<  found,  to  commit  fuch  perfon  to  the  houfe  of  corredion  for 
*'  the  county,  riding,  diviGon,  city,  town  corporate,  franchife,  or 
<<  liberty  wherein  fnch  perfon  (hall  reGde,  there  to  be  kept  to  hard 
<<  labour  for  any  time  not  exceeding  one  month,  nor  lefs  than 
<<  ten  days,  or  until  fuch  (urn  or  fums  of  money,  together  with 
**  the  expences  attending  the  commitment  of  fuch  perfon  to  fuch 
"  houfe  of  corrcctioQ,  be  iirft  paid/' 

3.  By /r^.  2.  it  is  provided  neverthelefs,  **  That  upon  the 
**  convluion  of  any  perfon  or  perfons  upon  any  penal  ftatute  or 
**  ftatutes,  where  the  penalty  or  penahies  (hall  amount  to  or  ex- 
*<  ceed  the  fum  of  five  pounds,  the  faid  cofts  (hall  be  dedu£ied  by 
**  the  faid  judice  or  juflices,  according  to  his  or  their  difcretion» 
*<  out  of  the  faid  penalty  or  penalties,  (b  that  the  faid  deduction 
<<  (hall  not  exceed  one-fifth  part  of  the  faid  penalty  or  penalties; 
*'  and  the  remainder  of  the  (aid  penalty  or  penahica  (hall  be  paid 
tOj  or  divided  among,  the  perfon  or  perfons  who  would  have 
been  entitled  to  the  whole  of  the  penalty  or  penalties  in  cafe 
^^  this  a&  had  not  been  made.'* 


it 


6Vm»3ta.  ^A)  To  whom  Cods  (hall  be  given   (and  againft 

whom). 

Though  IB  !•  ^  H  E  king  (and  any  perfon  fuing  to  his  ufe^  ^at.  24  H.  8. 
general  Itii  X  ^.  g.)  (hall  neither  pay  nor  receive  cofts ;  for  befides  that 
Uof  neither  he  18  not  included  under  the  general  words  of.  the  ftatutes  re- 
ptyi  nor  k.  fpcAing  cofts,  as  it  is  his  prerogative  not  to  pay  them  to  a  fub- 
ccifct  cofli,  jg^^  fo  ii  ig  beneath  his  dignity  to  receive  them.  And  it  feems 
arel"sf?er  A  Tc^^ondhle  to  fuppofe  that  the  queen  confort  participates  of  the 
verdift  f>r  fame  privilege,  for  in  anions  brought  by  her  (he  was  not  at  the 
^'^^h  ^o^^<^^  1^^  obliged  to  find  pledges  of  profecution,  nor  could  be 
dUneaiofiof  amerced  in  cafe  there  was  judgment  againft  her.      3  Blackfi, 

tbecoart         CofUm*  400. 

upon  a  triil 

M»hit  in  a  profecution  carried  «i  avovvedly  at  cha  proper  evpence  of  the  crowfl^  the  coort  made  tha 

condition  of  pay isgtbe  oofta  of  the  foimtr  trial  p«f  of  the  rale  $ot  a  new  one.     yUe  Reg.  v.  Bewdley 

Corpontion,  i  P.  Wmt.  107.     HoUock*t  Cofta,  3S9.  S*  C.  hot  not  $•  P.     i&  Yb*  Ahr.  13.  48. 

14  Vitt*  Ahr.  4C9. 

As  an  indldment  la  an  aecnfation  of  one  or  mote  perfona  of  an  ofl«nce  which  the  public  good  requtrea 
ftould  be  puoiAed,  it  it  deemed  di*  kiog'a  fuit  meraly,  and  carried  on  in  hb  nanK»  but  at  the  inftance 
of  any  private  individual,  therelcie  no  rafta  are  payable  to  or  by  cither  the  profecotor  or  defcodantt 
onleft  by  virtue  of  feme  aA  of  parliament.  But  it  has  been  the  common  praAiceof  the  court  of  K..  B. 
to  induce  perfont  who  have  been  conviAed  upon  indidmentt  to  make  fome  fatiifadlon  to  the  prolrcotora 
for  the  cofts  of  the  prafecodon,  and  alfo  hr  the  damaset  fuHalned  by  the  injury  whereof  the  deftndanta 
are  eonvi^led, '  by  intimacibs  *>  inclination  on  that  account  10  miri|atc  the  fine  dne  to  the  kin^  Hul* 
]ock*a  Law  of  ColU,  548.  citct  %  Hawk.  P.  C.  6  ed.  301.  So  after  a  defendant  haa  been  oonviAcd 
upon  an  iodidment  for  trefptfa  and  aflaolt,  or  any  other  iajory  of  a  private  nature,  at  the  fcffioM,  the 
court  frequently  recommcsMl' the  defendant  to  make  the  profecnior  fiMnt  pccumary  repaxation  IWthe 
injury*  which,  if  he  confent  to»  and  the  profetutor  acknowled|e  himfelf  fatisfied,  a  flniU  ftne  only' 
wUl  be  unpolfid  ppon  the  ddeiMUnt.    And  loacrincf,  is  p^oftcttUoM  K  the  ftffivn^  thf  piaftcnmt* 
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«ad  4dcad«it  igret  before  the  defieodant  has  pleaded  to  the  laiiCkatnt,  tn  which  eafis  the  defendaot 
pleads  fttiUyi  and  upon  proving  (by  aa  aflUavit  of  one  of  the  fabfcrtbiog  fvitaeflet,  which  moft  bm 
£led)  a  general  releale  esecined  by  che  proiiecotory  the  court  wiU  let  a  trilling  fine.  Or  if  the  defendast 
hath  pleaded  Co  the  indidment  nen  euh,  and  aftuwarda  obtain  a  general  reloafe  from  the  profecutor^ 
he  may  cooib  into  court)  and  upon  fcLn^oiflling  his  fonner  plca»  pleading  gailty^  and  proving  the  re- 
l&ife  as  aboYCy  oo  motion  of  counfcl  a  fmall  fine  will  be  iet  by  the  court.  yiJe  HuUocfc,  548.  Bat  ia 
caiea  of  a  private  nature,  although  the  defendant  wouid  not  go  before  the  Matter  for  the  purpofe  of  let- 
ding  a  coinpeniatioa  to  the  profecotor  far  the  injury  and  hi»  coftt,  the  court  would  never  fee  a  greater 
fine  than  was  proportiooate  to  the  injury,  merely  to  indemnify  the  prolecutor  his  expeoces  by  a  third 
part  of  luch  fine  ;  becaufe  in  fuch  caiie  the  prosecutor  might  have  maintained  an  wEtioa  againft  the  de- 
tendant.    Rex  v.  Tew  and  another*  Hil.  aS  O.  a.     Sayer*s  Rep.  19  c. 

In  the  cafe  of  an  information  for  a  libel,  Lord  Mansfield,  C.  T.  (aid,  that  in  injuries  of  a  private 
nature  the  court  does  ufualiy  give  a  defendant*  whp  has  been  conviAed,  leave  to  go  before  the  MaAer^ 
and  does  always  confider  his  having  made  (atisifaftioa  to  the  profecutor  in  fetting  the  fiae«  Anonymous 
£a(l.  31  G.  a.     Saycr*s  Law  of  Cofts,  iSa. 

On  an  indidment  in  B.  R*  for  not  repairing  an  highway,  cofis  were  allowed  to  the  profecntortp 
though  the  judgment  was  not  entered,  and  the  recognisance  was  difcharged  on  the  ways  being  amended* 
The  court  obferving  that  otherwife  ^e  prbfecotors,  who  (in  this  cafe)  were  two  private  perfons,  an4 
who  had  been  at  50/*  expence,  would  be  thereby  fuflerers.  The  Q^een  v.  the  Inhabitants  of  Hocnfey^ 
£alh  z  G.  !•     Fortefc.  154. 

Four  defendants  having  been  convi^d  upon  an  indifiment  fbr  a  public  nullanoe,  and  refufing  to  f» 
before  the  Maftcr,  a  fine  of  50/.  waS  fet  upon  eacii  of  them  )  ir  pir  (ar.-«If  the  court  do  not  let  fuch  b 
fine  on  the  pcrfon  convided  upon  an  iiidiQment  for  a  public  nuifance  who  refufes  to  go  before  the 
Mafter,  that  the  third  part  th«eof  may  be  fafiktcnt  to  reimburfe  tlie  profecutor  a  confiderafale  part  of 
his  expencc,  it  will  be  a  great  difcouragement  to  profecutions  for  public  nuisances.  And  a  cafe,  Reg, 
V.  Baiicer*  in  B.  R.  in  the  dme  of  Parker,  C.  J.  was  cited,  in  which,  becaufe  the  defendant,  who  had 
been  convifted  upon  an  indiftmeot  for  refufing  to  cxecure  a  prooefs,  would  not  coofent  to  go  before 
the  Mafier,  a  fine  of  aoo  /.  wu  fet.  Rex  ▼•  Dyjte  and  others,  Trin.  %i  di  2»  G.  a.  Sayer*s  Law  of 
Cofta,  27fi.  S.  P.  Rex  v.  Goodman*  Hil.  25  0. 9.  Sayer*s  Rep.  19.  Law  of  Qofts*  277.  Rck 
V.  Haddock,  cited  ib. 

But  in  a  fnbfeqveat  cafe.  Rider,  C.  J.  faid,  the  coert  defireU  it  to  be  underllood  that  whatever  might 
have  been  theretofore  done,  they  would  not  for  the  time  to  come  fet  a  larger  fine  in  any  cafe  of  a  con<- 
vi£lion  upon  an  indi^mcnt  cdan  the  nature  of  the  ofiRuice  fiiouJd  require,  althoogb  the  perfon  Goavidled' 
Ihould  relvfe  to  go  befi>re  the  Mafter.  Rex  ▼.  Nicholls  Sc  al.  Trin.  iS  &  29  G. ».  Sayer*s  Rep.  231* 
Law  of  Coils,  279.  This  rule  appears  to  have  been  followed  in  Rex  v.  Warren,  upon  an  indi^ment  Ibr 
a  public  nuifance,  it  appearing  that  the  nuifence  was  abated.  Trin*  29  &  30  C.  a.  Sayer*s  Law  of 
Cofts,  279.  and  in  Rex  v.  Bradfliaw,  fame  term,  for  not  repairing  a  bridge,  upon  a  certificate  that  the 
bridge  had  fiooe  the  conviction  been  repaired.     Ib.  s8o.  &  vidtf^^  pi.  i  i. 

In  a  fttit  in  the  name  of  the  crown  on  a  bond  given  for  the  duty  on  poft  hoifes,  the  delendant  had  m 
verdid,  who  thereupon  moved  for  cofts,  upon  affidavit  that  the  fuit  was  in  truth  inftituted  on  behalf  of 
the  fanner  of  the  tax  and  not  of  the  crown  itfeif^  but  this  was  refufed  }  for  by  the  a£t  the  fuit  is  in  the 
name  of  the  Icing  hioifeif,  who  cannot  be  made  to  pay  cofts }  and  this  is  very  different  from  the  cafeaof 
informatioos  by  the  coroner  or  attorney-general  at  the  relatioa  of  an  individual.  Rex  v.  Cofttm»  £ai. 
3^  G.  3*     X  Anftr.  50. 

2.  An  extent  ifTued  againft  A.^  upon  which  K.  put  in  hit 
claim  to  the  goods  feized,  and  pleaded  to  the  extent.  H.  and  5. 
were  fecurity  to  the  pleader  according  to  the  courfeof  the  court : 
K.  afterwards  withdrew  his  plea,  upon  which  an  order  was  made 
for  the  payment  of  the  money,  which  was  accordingly  paid.  It 
was  moved  that  the  fecurity  mould  pay  cofts  and  intereft  from  the 
time  the  recognizance  was  forfeited*  Sfd  per  r«^r.<— Neither  in* 
tercft  nor  cofts  ought  to  be  allowed  againft.  the  fecurity  no  more 
than  againft  the  jirincipal.    Rt^  r.  jfliert,  Eafi.  2  G.  i.  Bunh.  4, 

3«  fi  yras  made  a  queftion  whether  an  inferior  tradefman  fued 
upon  the  ftatute  of  Antu  for  hunting  was  liable  to  cofts.  The 
defendant  hunted  with  a  perfon  wjia  was  qualified,  and  who  killed 
a  bare.    It.  was  determined  he  muft  pay  cofts.    WlMam  v« 

4*  It  was ,  ordered  that  a  procbein  amy  flbould  pay  cofts  for  not  A  proch^a 
proceedidg  to  trial  \  for  every  procAein  amy  is  made  fo  by  his  own  '™^^^^ 
coAloit^  tind  tlmj^  as,  wcU  u  guardians  gad  C{e€^tors  or  admi-  rnodiau 
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Koper  per     tiiftratoTS^  are  liable  to  pay  cods  for  their  ov/n  default.    Engle^* 
prox  amic.    field  per  prox.  amicam  v.  Round,  HiL  l\G.  i.     Rep.  Ca.  Pra&, 

Mich.  ^'  ^*  32- 

10  G.  2.     Rep.  C».  Piaft.  32.  (n.) 

So  of  a  verd>£l«  Slaughter  v.  Talbot,  Mich.   13  G.  i*      Prafi.  Regl  C.  P.  xoa.     Bamc^  l^S. 

/^'i/f  Turner  v.  Tumtr,  Str.  708.     3  P.  Wnrw.  Z97.     6  Vin.  Abr.  3a3. 

An  infant  brought  an  action  for  an  aflaulty  and  declared  ^er  fuardiavum.  King,  C.  J.  permitted  the 
gnirdian*8  declraiion  to  he  given  in  evidence  on  hehaJf  of  the  defendant,  he  being  a  perfoo  liabie  to 
cofts.  Janusk  v.  Hatfield,  Hil.  9  G*  i.  Str.  54S.  And  for  the  fame  reafon  he  canoot  be  a  vritBcfs 
Ibr  the  infaat  pl^ntifF*  Hopjctas  v.  NcaJeJc  aL  Hil.  9  G.  s.  Str.  JO26.  S.  C.  Rep.  Cen^.  Hard*. 
aoa. 

A  bill  was  (Tied  by  an  infant,  whn  fued  by  his  procbtm  awty ;  the  bill  was  difmifTed  for  want  of  pro- 
fiscation ;  but  before  the  cofli  were  taxed,  the  infant  died.  It  ^as  adnnitted  that  by  the  death  of  the 
frock eitt  amy  the  co(l$  would  have  been  loft*  aad  fo  they  are  by  the  death  of  the  iofaat  before  the  cofts 
aie  taxed  ;  per  tpin.  tctlus  cur'ut*     Morgan  V.  Crompton,  Mich.  17339  Bunb.  33Z. 

Verdid  and  judgment  for  cofts  againft  an  infant,  who  fued  \i^  protkein  amy\  and  the  infant  betoc 
t;iken  in  execution,  moved  to  be  difcharged.  Sed per  c«r.— >lf  cofls  cannot  be  given,  it  will  be  matter 
of  error  to  be  infilled  on,  bat  we  will  not  difcharge  him  on  motion.  Where  he  is  a  defendant  he  ccv« 
tawij  pays  cofls.    Dfer,^i04.     i  BuUt  1S9.    GvUiner  v.  Holt,  Mich.  1%  G.2.    Str»  izi7* 

5.  The  plaintiff  was  an  executor  ;  the  teftator  had  taken  out 

procefs  againft  the  defendant  in  his  lifetime,  and  after  his  death 

the  executor  recovered  againft  the  defendant,  and  then  moved 

the  court  to  be  allowed  the  cofts  his  teftaton  had  been  at ;  but 

it  was  refufed.      Wheatlj  v.  Church,  Hil.    i  G.  2.  PraSt.  Reg. 

C.P.  113. 

s^c.  Praa.       6*  ^^  ^  ^^1^1  3^  ^ifi  /^<W  a  Terdxd:  was  given  for  the  plaintiff, 

jteg.  c.  P.    fubjeifi  to  the  opinion  of  the  Lord  CI.  on  a  cafe  then  made^ 

xi6.B^Ms,  ^^^  jf  Y\is  opinion  ihould  be  in  ftivour  of  the  defendant,  then  the 

Thorn  on'    defendant  was  to  have  the  cofts  of  a  nonfuit.     His  lordfliip't 

v.  Hayes,     opinion  being  in  favour  of  the  defendant,  cofts  of  a  nonfuit  were 

p^^Re**  ^^^^^  upoti  the  rule;  and  after  this  the  defendent  died,  and  the 

c  P.'isS.    cofts  were  demanded  of  plaintiff  by  the  defendant's  executor.    It 

S.C.  Hayes  was  infilled  by  the  plaintiff  that  the  matter  ought  to  be  reciprocal; 

ton^Bvnes    ^^^  ^^  ^^^^  plaintiff  had  died,  his  executor  would  not  have  been 

i^    yi^'  obliged  to  pay  thefe  cofts.     But  the  court  were  of  a  contrary  opi* 

Goodright    nion,  and  faid  the  executor  was  entitled  to  the  cofts.     ffamond. 

Hi"?G?».  V-  IToo/mer,  Hil.  8  G.  2.  Rep.  Ca.  ProB.  C.  P.  H3. 

119.     Pcft,  letter  (A.  2],  pL  lo. 


s.c.  Praa.       7.  Motion  was  made  by  defendant  in  prohibition  for  the  diree* 
Reg.  C.P.    tion  of  the  court  as  to  cqfts  of  the  fuit,  and  of  the  fuggcftion 
Barnes,  ii7.  "P°"  ^^^  following  cafc.     The  plaintiffs  as  adminiftrators  of 
S.C.  Barnes,   %  C.  wcrc  fucd  in  the  confiftory  court  of  Norvftch  for  tithes  due 
129.  feems    {jq^  jj,^  intcftatc  in  his  lifetime,   whereupon  they  alleged  a 
iiteimined.    "^^^^us  2ind  obtained  a  prohibition,  with  dirrflions  forthwith  to 
declare  in  order  to  try  the  merits  of  the  fuggcftion.    The  plain- 
tiffs accordingly  did  declare,  and  the  defendant,  after  denying  his 
proceeding  in  the  court  below  after  prohibition  delivered  for.  Con- 
fultation,  alleges  that  there  is  no  fuch  modus;  and  iffoe  being 
joined,  the  plaintiffs  were  nonfuited  at  the  trial  without  offering 
any  evidence.     Upon  this  the  defendant  being  entitled  to  judg- 
ment, and  a  confultation  applied  to  the  prothonotary  to  tax  his 
cofts,  but  was  oppofed  by  the  plaintiffs.    The  court  Were  otbpi- 
nion  that  the  defendant  yiz^  not  entitled  to  cofts  in  th^  cafe. 

Cn4# 


Cofliar.  361 

Create  and  another^  Admhnftrators^  V.  Pitcame^  7rin»  13  G.  2. 
Rep,  Ca.  PraB*  C.  A  157. 

8.  Adminidrator  of  defendant,  upon  (hewing  letters  of  admi-  wben<»fti 

&irtration»  is  entitled  to  cods  accrued  in  inteftate's  lifetime.  George  *J«  ^^» 

V.  Evans,  Eafi.  \6  G.  2.  Barnes,  34.  i  deb^"** 

Tciledy  and  will  %o  to.  the  perfonal  reprcfeataitivet.  Per  Bulleri  J.  In  Rex  t.  Chamberlaine,  Hil.  26  G*], 
I  Term  Rep.  B.  R.  jo^. 

9.  The  leflbr  of  the  plaintiiF  in  cjeAment  died  before  the  com- 
miflion-day  of  the  aflizes  the  caufe  was  called  on^and  the  pJaintifF 
was  nohfuited  becaufe  the  defendant  did  not  confefs  leafe,  entry, 
laxd  ouder  j  and  afterwards  it  was  moved,  on  behalf  of  the  executor 
ef  the  lefibr  of  the  plaintifF,  that  the  fuit  did  not  abate  by  the 
lefTor's  death  after  iflue  joined  and  before  the  trial,  and  that  the 
prothonotary  might  tax  and  allow  the  executor  his  cofts  upon  the 
common  confent  rule.  On  the  other  ficTe  it  was  inHfled,  that  the 
executor  was  not  entitled  to  cofts  upon  the  rule,  it  being  merely 
perfonal ;  and  if  there  had  been  a  verdi£l  for  the  defendant  he 
could  have  had  no  cods,  and  there  can  go  no  attachment  againft 
an  executor  for  non-payment  of  cofts  in  this  cafe,  nor  will  any 
a£tion  lie  for  cofts  in  this  cafe  on  either  fide ;  and  of  that  opinion 
was   the   court.      Thru/lout  v.  Bedwell,  Trin,    26  to*  27  G.  2. 

10.  Upon  a  rule  to  (hew  caufe  why  an  attachment  Ihould  not 
be  awarded  againft  the  plaintifF,  it  appeared  that  a  rule  for  fetttng 
aCde  the  proceedings  in  an  a£lion  (againft  the  huft>and  and  wife 
defendants)  for  irregularity,  with  cofts,  had  been  made  abfolufe; 
that  after  the  cofts  had  been  taxed  the  hufl>and  died,  and  that  the 
plaintiif  had  refufed  to  pay  the  cofts  to  the  wife  who  furvived. 
The  court  held,  that  the  widow  was  entitled  to  the  cofts ;  for  if 
in  an  action  brought  by  huft)and  and  wife  there  be  judgment  of 
nonfuit,  the  furvivor  is  liable  to  cofts,  and  pari  ratioue  wherever 
cofts  become  due  in  an  action  by  or  againft  hufband  and  wife  the 
furvivor  ought  to  receive  them.  And  there  is  no  diiFerence  in 
this  cafe  between  fuch  cofts  as  are  due  under  a  rule  of  court,  and 
fuch  as  are  due  upon  a  final  judgment  te  which  (he  would  be 
entitled.     Tilt  v.  Bartktt  tf  Ux.  Eaft.  27  G.  2.  Sayer,  126. 

II*  The  defendants,  after  pleading  not  guilty  to  an  indidlment  lodiameat 
for  not  repairing  a  highway,  moved,  upon  a  certificate  from  two  ^^\  ?**^  **- 
juftices  of  the  peace  that  the  highway  had  fince  the  finding  of  the  ^d."' mo. 
indidiment  been  fufficiently  repaired,  for  leave  to  withdraw  the  tiontofub* 
plea  of  non  cuL  and  to  plead  guilty,  and  fubmit  to  a  fmall  fine  ;  ^i^j"^/^ 
which  the  court  refufed,  unlefs  the  defendants  would  confent  to  o'ncerti^' 
p;it  the  profecutor  his  cofts  as  between  attorney  and  client,  which  cate  that  chs 
being  agreed  to,  a  fmall  fine  was  fet.  Rex  y.  Inhabitants  of  Chelfeoy  [J^^",^-  ' 

STrw.  33  G.  2.  Sayer^s  Law  of  Cofls,  270.  pain    The 

counfel  /of  the  profecutort  lofifted  that  the  defcnJantt  ihould  pay  the  coftt  of  the  prolecutioii  Wfors 
they  ihoald  he  at  liberty  to  make  fuch  fubmilTion.  Sed  p<r  mz-.^It  it  contrary  to  the  praAtce  of  thit 
court*  So  a  fioe  of  6  j.  %d,  on)y  was  fet.  Rex  ▼.  Inhabitants  of  Chelhunt,  Trin.  i  G.  3.  Blackft* 
^^95.  lodi^bnent  for  not  repairing  a  road  ratione  tenure.  The  defendant  applied  to  the  court  for  leave 
to  plead  f uiltjr  and  fubixut  to  a  fmall  fine,  on  a  certificate  that  the  road  wa«  repaired ;  but  it  was  denied 
^  him ;  upon  which  he  pleaded  ncn  cuL  and  wrnt  to  trial,  but  was  convi^ec},  it  appearing  that  at  the 
4u»  of  prefcatpicat  lad  fubfe^ucflt  application  to  the  coon  the  road  wu  out  of  repair|  bat  waa  repaired 
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hehrt  the  trUU  It  wti  then  moTcd  tVaC  tbc  defendant  iwtht  fitbinit  to  a  fmall  fintf  wkhont  ^mcse 
of  the  profccutor'i  coili.  But  the  courts  on  the  circumftancet  of  the  cafe,  refufed  to  let  a  fmall  int^ 
iinlefs  the  cefcndant  paid  the  profecutor*s  cofti  fobfe<)vent  to  the  prior  applicttion.  It  was  faid  that  :he 
jtalbn  of  not  aAially  giYing  oofta  in  thefe  cafot  waa  becauie  the  ftat.  W.  3.  diteds  the  fine  to  go  to  the 
icpair  of  the  poad«  but  the  court  held  that  this  did  not  extend  to  repwra  r^tme  ttnmr^\  the  fine  ia  tbii 
cafe  being  to  be  paid  to  the  furveyor  of  the  pariik  highways*  Aex  T*  Wiogfiddi  Trin.  6  G.  3. 
Blacktt.  60s. 

6vinef5i3.  (A,  2)  In  vrhat  Cafes. 

rU9  Rcfuia  I*  A  ^  outlawry  being  reverfed  after  feveral  writs  of  capias  utiih 

Goieraiisy         /^  gatutn  had  been  fued  out,  and  the  defendant  taken  at  the 

llcu.  ft.    pl^ntiff's  great  charge.    It  wag  ruled  by  all  the  judges  in  the 

&  Reg.Gen.  Treafury  that  the  defendant  (hould  only  pay  the  cofts  to  the  cxU 

Tiin.  gent»  and  that  the  fubfequent  cofts  (hould  attend  the  event  of  the 

^  ^^*  **      caufe  I  but  it  was  admitted,  that  if  the  outlawry  had  been  fent 

into  the  Exchequer,  and  any  levy  made'  or  leafe  granted,  that 

then  the  defendant  fiiould  pay  the  plainttfF  all  his  coils.  Manghen 

V.  Graham^  Hi/.  3  jlnn.  PraB.  Reg.  C.  B.  270. 

a.  In  an  adion  on  the  cafe,  the  jury  upon  the  trial  having 
found  damages,  but  refufed  to  find  any  cofts,  it  was  moved  that 
cofts  he  added,  becaufe  the  jury  are  tx  ojficio  bound  to  give  cofts, 
and  the  court  will  fupply  this  defeA.     Ordered  by  the  court  ac- 
cordingly.    Stores  V.  7ang9  tf^'  J  <  -^'m*  ^^P»  C^»  ProB.  C,  B,  7. 
After  jiidg.       3.  In  prohibition  it  was  moved,  that  the  prothonotary  (hould 
"i^dff  •**  ^^^  allow  cofts,  fave  from  the  time  of  the  delivery  of  the  dccla^ 
^dbibitioD,  ration ;  but  upon  reading  the  Jtat.  R  (9^  9 1^«  3.  c.  11.  the  court 
the  queftion  unanimoufly  declared,  that  the  plaintiflF  ought  to  have  his  cofts 

^ftt  ou  *ht  *"*"*  ^^^  ^°*^  °^  ^^  fuggcftion,  and  of  the  fuggeftion  itfetf,  and 
»?beai-       9II  cofts  Incident  and   fubfequent  thereto.      ff^U/s  and  ^ers  \» 

lowed  under  Turner ^  HiL  2  G.  I.  Rep.  Ca^  PraSi.  C.  3.  II. 
t  Sc  9W.  3. 

c.  II.  whether  they  Aould  be  computed  from  the  Btf^  motion  or  only  from  the  declarstloB  wu  thf 
doobt.  Upon  feaich  it  was  found  to  have  been  the  general  praAice  to  tu  only  f^om  the  time  of  dr- 
daring*  Bnt  the  court  dire€led  the  officert  in  future  to  allow  the  cofts  of  the  nrft  motion*  Sir  Hany 
Houghton  ▼.  Starkey,  In  Scacc.  Hil.  4.G.  i.  Str.  Sa.  S.  P.  ruled.  Swetnam  v.  Archer>  lo  B.R. 
HU.  la  G.  I.  and  Sir  T.  Bury  v.  Croft,  Eift.  i  G.  1.  Upon  a  queftion  what  cofta  the  plaindff  itf 
prohibition  wh  to  bate  after  judgment  by  default,  the  court  made  an  order  that  he  ihould  hate  cofts 
only  from  the  time  that  the  rule  for  the  prohibition  was  made  abfolutey  and  fixed  thia  ae  ■  ftanding  nls. 
Bctt'mfont  Bart.  ▼.  Henchman  Aal.  Farriogton  t.  fame^  Mich.  7  G.  1.  Rep*  Ca.  Praft.  C.B.  %Q* 
f^ilrpi*  6.  1 6.  and  letter  (B),  pL  3. 

t 

4.  If  to  a  bill  for  tithes  the  defendant  doth  not  (hew  a  tender 
before,  or  make  it  in  the  anfwer,  the  pUintiflF  it  entitled  to  an 
account,  although  the  value  be  never  fo  fmall,  if  there  hath  been 
a  tender  before,  and  a  tender  is  alfo  made  by  the  anfwer,  the  de« 
fendant  faves  his  coAs ;  if  the  tender  is  only  by  the  anfwcr,  he 
muft  account  with  cofts.     jimn.  JUieh.  5  6.  !•  Bunt.  28. 
9idep»fi9         5*  Upon  trial  of  the  iflue  a  cafe  was  made,  and  afterwards 
fk?*  ij  ""^  argued  in  court,  but  the  faft  not  being  fufficiently  ftatcd  fo  as  the 
(   )*  p*»4*  covLXt  could  give  judgment  according  to  the  juftice  of  the  caufc, 
it  was  recommended  to  the  parties,  and  accordingly  they  agreed 
to  go  to  a  new  trial,  where  the  plainti£P  was  nonfuited.    And  after- 
wards a  queftion  was  madci  whether  the  Maftcr  ihould  tai  the 
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common  cofts  of  a  noDruit^  or  take  into  his  confideratlon  all  the 
former  proceedings.  The  court  ordered  that  the  Mailer  (hould 
tax  the  defendant  his  cods  upon  the  whole,  as  vvqU  with  relation 
to  the  firft  trial  as  the  laft,  Davila  v.  jtLrHngj  Rajl,  6G.  i. 
Sfr,  300. 

6.  A  motion  vtzs  made  to  fet  afide  a  writ  of  inquiry  of  damages 
in  prohibition  after  judgment  by  defauit,  upon  which  the  jury  had 
found  d^^nages  for  the  plaintiff,  fo  that  he  infilled  he  was  likewife 
entitled  to  the  cods  of  the  ii(Slion.  After  argument^  the  court 
gave  the  plaintiff  liberty  to  proceed  on  his  inquiry,  and  ordered 
his  cofts  to  he  taxed.  B^tmfon  \.  Henchman  £s"  aL  Farrington  v. 
fame^  Mich.  7  G.  I .  Rep.  Ca.  JPra^.  C.  B»  20.  Fid.  pi.  3.  in 
margin. 

7.  A  new  trial  cannot  be  granted  without  cofts>  though  the  ^tdeame^ 
judge  who  tried  the  caufe  is  of  opinion  that  the  verdidl  found  at  Jefe^^J-^ 
the  former  trial  was  contrary  to  evidencci  and  againft  his  direc-  nurg.  and 
tion.     Brockhurfl  v.  Cop/on^  Mich,  a  G.  2.    PraH.  Reg.  C.  B.  408.  M  tide 

Trial,  lettfr 
(C.fa). 

8.  Upon  a  motion  by  a  plaintiff  to  quafh  z/ci./a.  becaufe  it  was  s.  c.  Haey 
fued  out  in  a  wrong  county,  the  defendant  infilled  upon  cofts  be-  ▼•  White- 
caufe  he  had  entered  an  appearance :  but  the  court  faid,  that  un-  j^'c!']^* 
lefs  the  defendant  has  pleaded,  nO  cofts  are  to  be  allowed.    Huer  378^ 

T*  Whitehead,  Mich.  6  G.  2.  Rep.  Ca.  Praff.  C.  B.  74.  s.  P.  Podc 

^  '^  r.  Broad- 

field,  Mkh.  8  G.  t.      Becnas,  431.      R*p.  Ca.  PnCt,  C.B.  109.     PraA*  Reg.  C.  B,  378.     IV< 
/«/,  letter  (D),  pi.  6. 

9.  A  motion  was  made  that  the  prothonotary  might  not  allow 
the  charges  of  a  witnefs  going  from  London  to  CarHJU,  becaufe  the 
judge  would  not  fuffcr  him  to  be  examined ;  but  the  plaintiff 
having  fworn  that  he  was  a  material  witnefs,  and  the  attorney  alfo 
fweacing  that  he  was  advifed  by  his  counfel  that  he  was  a  material 
witnefs,  the  court  ordered  the  charge  to  be  allgwed.  Senhoufe  v. 
Barnesy  Hit.  7  G.  2.  Rep.  Ca.  PraB.  C.  B.  98.' 

10.  Cofts  in  eje&ment  taxed  upon  the  common  rule  by  confent,  ytJe  mttf 
vcre  ordered  to  be  paid  by  the  defendant  to  the  reprefentatires  ^"^  Wf 
of  the  teflbr  of  the  plaintiff,  who  died  after  trial.    Goodright  t.  ^'  ' 
Holion^  Hit.  7  G.  2*     Barnes t  119. 

XI.  Defendant  pleaded  in  abatement  $  plainriff  confeffed  the  s.  C. 
plea  %  it  was  held,  that  the  plaintiff  need' not  pay  cofts.    Allen  y.  Bame«,iio»- 
Maxey,  Mich.  8  G.  2.   Praff.  Reg.  C.  B.  6.  JSiSff  en- 

tend  a  iU  caftstftr  knvt.    Aod  the  ptainiilT  miy  alfo  enter  a  egfetitr  hrevt  without  appljbg  to  the 
court  or  feTiog  ceftt.    OAoro  t.  Haddock,  Micb.  1 1 G.  «•    Pr«a.  Reg.  C.  B.  6. 

X2.  In  trover  nm  affumpjit  was  pleaded,  and  iffue  joined  there*  S.c.  Pnft. 
on,  and  verdidlfor  the  plaintiff,  but  the  iffue  being  immaterial,  ^^-^.B. 
judgment  was  fet  afide,  and  a  repleader  awarded ;  and  for  want  |21^,ts^. 
of  a  plea,  interlocutory  judgment  was  figned,  and  a  writ  of  inquiry  S.c.  »»via«- 
exectttedl    It  was  made  a  queftion  whether  the  cofts  of  the  trial  ^^'  ^|'* 
fiiould  be  allowed  in  the  taxation  \  the  court  direfled  that  they 
flionld  not,  there  being  faults  on  both  fides*    HobU  y.  Lancajler^ 
Eaft.  8 G. a.  Ritp,  Ca, Praff.  C.  B.  ti6. 

13.  The 


t^.  The  defendant  had  been  plaintifFin  a  former  ad  ion  againft 
the  prcfent  plaintifF,  who  for  want  of  a  replication  in  that  adion 
ftgncd  a  non  pr^-t  and  had  66  x.  8  d*  cofls  allowed  him.     A  mo- 
tion was  made  to  fet  afide  the  nonpros.,  which  wa^  denied,  but  the 
rule  was  filent  as  to  cofts.     An  a£bion  of  debt  was  then  brought 
by  the  prefent  plaintiiF  upon  the  mttprof,^  and  a  motion  being 
made  by  the  prefent  defendant  that  proceedings  might  be  (tayed 
upon  payment  of  the  66  /.  8  </.  with  cods ;  it  was  infifted  for  the 
pIuintiflF,  that  the  cofts  of  the  motion  in  maintaining  the  n9n  pref. 
ought  to  be  now  allowed^  which  the  court  after  confideratlon  m* 
dered  accordingly^  for  the  cofts  feemed  only  to  be  forgotten  on 
that  motion ;  and  as  this  was  an  equitable  motion  on  the  defend- 
ant's behalf,  the  cofts  of  maintaining  the  non  prof,  ought  to  be 
aOowed  in  this  caufe.     Beck  v.  Monkman,    Trin*    8  &  p  G.  2. 
Praff,  Reg,  C.  B.  loo. 
S.a  ¥nBt,       14.  The  caufe  at  the  firft  Aflizes  was  made  a  remamt^   at  the 
Reg.  C.P.   fgcond  a  view,  at  the  third  it  was  referred,  and  at  the  fourth  a 
Barnet,i»3.  vcrdidl  was  found  for  the  plaintiff,  who  afterwards  moved  that  the 
kat  rather     cofts  of  the  firft  and  third  aflizes  might  be  allowed ;  but  the  motion 
fwrted!!'    ^"^'  denied.    The  prothonotaries  all  declared,  that  no  cofts  could 
Ko  cofti       be  allowed  for  the  remanent  or  the  reference,  there  being  no  pro- 
ifterre-       cecdings  (hereon -,  and  that  this  is  the  praftice,  except  on  a  re- 
^^ffixM.    fcrcncc  there  be  an   agreement  that  the  cofts  Ihall  attend  the 
llyt^and    event  of  it.     Bracher  v.  Gotten,  HiL  10  G.  t.   Rep.  Ca.  Pra8. 
^?^«     C.  B.  138. 

haa  v.  Lamberti  Eaft.  12  G.  2.  Praft.  Reg.  C.  B.  zo4.  The  pradlke  of  the  court  of  C.  B.  it  iNt 
tB  allow  the  coftt  of  the  farmer  aflizei  when  the  caufe  is  made  a  remanet,  unleft  by  confcnf  of  partiet 
cxpreflcd  in  a  rule  or  order  entered  into  for  that  purpole.  Wright  ex  dem.  Barrel!  and  othcrt  w.  Pd- 
lumiy  Eaft.  30  G.  <•  Barnes,  150.  Bat  it  was  faid  that  in  a  cafe  in  the^K.  B.  the  court  confirmed 
the  Mailer's  allowance  of  cofts  of  a  remanet  made  by  order  of  the  judge.  Standen  ex  d<m«  Wl^adey 
9t  al.  V.  HalT,  cited  in  Wright  v.  Pelham,  Barnes^  150.  Sayer,  272.  And  it  was  faid  alfo,  that  in  qat 
noarranto  cafes  it  was  always  done.  Barnes,  150.  Plaintiffs  hating  obtained  a  verdid,  moved  that  the 
cofts  of  a  former  affixes,  when  the  caufe  was  noade  a  remangt^  might  be  allowed  ;  but  it  was  refufed  ; 
though  the  court  (C.  B.)>  the  cafe  of  Standen  ▼.  Whrarley  having  been  cited,  faid  it  might  be  proper 
to  confer  with  the  judges  of  the  other  courts  in  order  to  bring  about  an  uniformity.  Stoddard  f« 
Ijnmderand  others,  Trin.  33  G*  2.     Barnes,  153. 

Sir  James  Burrow  has  the  following  note  upon  this  fubje£l :  <*  The  caufe  of  Standen  ex  den.  Wheat. 
<*  ky  V.  Hall  went  off  upo%a  remanet  without  any  default  whatfoevf  r  in  either  party  s  and  it  waa  argued 
<f  that  where  neither  party  was  in  fault,  neither  ought  to  be  puniihed  in  cofts.  But  the  court  thought  A 
^<  depended  upon  the  prad^ice ;  and  the  Matter  certifying  that  it  was  his  pra^ice  to  allow  them,  the  rale 
"  to  fiiew  caufe  why  he  (hould  not  review  his  taxatioo  wudifcharged.  And  Mr.  Juftioe  Fofter  fiid  it 
<<  was  the  right  method.*'—'*  I  have  alfo  a  note  of  a  prior  cafe,  Price  ex  dem.  Ci^thbert  v.  Birt, 
'<  Trio.  16  G.  2.  B.  R.  V'here  the  C4ufe  went  off  pro  defcdu  jurat»rum  \  and  the  whole  court  agreed 
<*  that  thefe  cofts  ought  to  b:  allowed  as  part  of  the  cofts  of  the  fuit.  '* 

<<  Note,  On  the  crown  fide  it  is  the  pra^ice  to  allow  them.  In  C.  B.  the  prothoaottries  did  aot  ufe 
<'  to  albw  thei^:  but  on  the  7th  July  1767  (  was  mfurtped  that  the  court  of  C.  B.  had  dctcmisiwd  t» 
«  come  into  the  pra£bice  of  this  cuurt  (B.  R.j  fur  ;he  futufc.**     Vide  Burrow,  1988. 

The  queftion  was,  whether  when  a  caufe  rem  ins  untried,  without  any  fault  in  either  party,  the  cofts 
of  going  down  to  trial  fhall  be  paid  by  the  unfuccef^ful  party  to  the  party  finally  fucceedlng  in  the  ciuft 
(aa  the  other  colh)  are),  or  whether  each  party  (hould  abide  by  bis  own  cofts  oecafioned  wicbout  the  de* 
lault  of  either.  The  court  declared  the  general  rule  to  be,  thbt  cofts  are  to  be  paid  where  the  cauiil  goea 
off  upon  a  remanet  as  weil  as  any  other  cofts  ia  the  caufe.  But  the  whole  court  agreed  that  chough  ttm 
geaeral  rule  fubfifts  that  the  cofta  of  the  remanet  ought  to  attend  the  event  of  the  caufe,  yec  that  that 
and  every  general  role  muirimply  an  exception  of  particular  cafes  under  fuch  ciNumftaaces  jtt  clearty 
diftinguiih  them  from  being  wiihin  th.*  reafon  and  principle  of  the  general  rule.  And  the  court  alfo 
agreed  that  the  caufe  having  been  nude  a  remanety  it  being  fupptfcd  that  there  waa  not  time  to  try  it, 
luch  fuppofition^irifing  from  faife  infinuation«  and  pcetenfions  made  by  the  defendant  that  thecawfe 
would  be  of  great  length,  though  he  Intended  to  nonfuit  the  plaintiff  by  an  ohjcdiop .whkh  he  llept  in 
ztf:rve>  wa»  ouf  of  tbofip  gafcs  which  ought  to  be  excepted  out  of  the  gcucial  riUc.    But  then  it  is  n<. 

ccfiaay 


CftfTary  tbat  the  application  to  the  court  refpefUog  the  Ma(ler*t  taiation  ihouM  be  made  tn  doe  time  % 
it  it  be  made  a  year  after  judgment,  and  after  a  writ  of  error  brought  and  nonprofled,  it  ia  (oo  late. 
Sadler  ▼.  Evans,  or  Ladj  Windior  s  cafe,  Mich.  70.3.     Burr.  19H4.. 

ij.  Upon  a  writ  oinoffanter  (upon  the  ftatute  of  W,  2.  c.  46.)  S.  c. 
the  {heriff*  returned  an  inquifition,  finding  that  J.  S.  had  fuftained  l^'/^^T 
damage  to  100/.,  but  that  the  writ  came  fo  that  he  could  not  re-  wicke,c.  f, 
ftore  the  damage  to  J*  £•)  hereupon  an  a/sas  diftringas  was  awarded  |n  giving 
to  reftore  the  damage  j  then  two  of  the  inhabitants  came  in,  and  ij»<*8">««i« 
pleaded  that  the  faid  J*  S,  did  not  fuftain  damages  to  above  10  /.,-  r„  ^^ 
and  iiTue  being  joined,  it  was  found  that  J,  8.  had  fuftained  GUftonfe/^ 
damage  to  7/..  loj.  befides  cods:  and  upon  this  a  motion  was  ^^^J^ 
made,  that  the  court  would  grant  cods  de  incrementOy  but  the  court  only  caie  of 
were  unanimoufly  of  opinion,  that  they  could  not  give  cofts  upon  th>s  kin^ 
this  proceeding.     Rex  v.  MabiianU  of  Glajlonby^  HiL   10  G.  2.  "^^^^f^ 
Rep.  temp,  Hardtv,  355.  a/ked  was 

ia  Carth.  a 39.  242.  but  the  court  then  gave  no  opinion.  In  the  books  of  entries  there  is  no  inlUnce 
offuch  a  judgment.  And  in  the  entry  of  a  proceeding  of  this  fort,  which  is  in  1  Lutw.  141.  155, 
which  appears  to  have  been  very  well  confidered  by  the  ableft  hands,  and  wher^  the  writ  of  execution 
was  correded  by  Lord  C.  J.  Holt  himfelf,  there  is  no  judgment  for  cofts ;  indeed  in  that  cafe  the  tra- 
vcrfe  was  not  taken  upon  the  damages  but  upon  the  writ  only ;  but  that  will  not  vary  the  cafe  at  aU  ; 
for  if  the  profecutor  had  been  entitled  to  cofls  at  all,  he  ought  as  wdll  to  have  had  his  coifs  upon  thefis 
ttaveries  as  if  the  traverfe  had  been  upon  the  damages.  But,  faid  his  k>rd(hip,  it  was  faid  that  (be 
profecutor  in  ihii  cafe  is  entitled  to  cofts  by  virtue  of  the  ftatute  of  Gloucefter,  c.  i. ;  the  words  of 
which  ftatute  are,  that  the  demandant  (hall  recover  agamft  the  tenant  the  cofts  of  his  writ  purchafed^ 
together  with  his  damages.  Now  the  conftruAion  upon  that  ftatute  is,  that  cofts  (hall  be  recovered  i<a 
fuch  cafes  only  where  there  is  a  plaintiff  or  defendant,  or  a  demandant  or  tenant ;  but  this  cafe  is  entireij 
s  traverfe  of  ao  inquiiitIon,'«and  was  fo  held  i  Sid.  212.  i  Keb.  741.  It  was  likewife  faid,  that  this 
proceeding  is  in  nature  of  an  a^ion,  and  (imilar  to  the  adion  upon  the  ftatute  of  hue  and  cry  ;  and  like* 
wife  there  is  in  this  cafe  an  original  writ  purchafed,  but  here  the  original  writ  is  not  fued  out  againft  Che 
iahabitants  of  the  viUa,  but  againft  the  malefadors  only;  and  if  the  fticriff  had 'returned  the  male- 
fadorsy  there  would  be  then  a  formed  a^ion  againft  them,  and  the  plaintiff  would  be  entitled  to  hit 
cofts.  But  where  there  is  a  non  invtut,  returned  as  to  the  malefaAors,  which  is  this  cafe,  and  the  inha« 
Wtaota  are  brought  not  as  parties  to  the  writ  but  collaterally  only  upon  the  traverfe  of  the  inquifition  that 
diftinguiflies  this  from  an  a^ion  upon  the  fhitute  of  hue  and  cry,  for  there  the  inhabitants  are  properly 
defendant!,  being 'parties  to  the  original  writ,  it  is  faid  indeed  in  i  Rol.  Rep.  365.  to  be  laid  down  by 
Lord  Coke,  that  the  party  might  have  an  action  againft  the  inhabitants  upon  this  ftatute  as  well  u  upoa 
the  ftatuteof  hue  and  cry.  But  be  that  as  it  will,  the  remedy  is  not  in  U&.  taken  by  way  of  a£lion  $ 
•Ad  no  one  has  yet  tried  fuch  an  action  as  Lord  Coke  there  fpeaki  of,  for  the  remedy  hitherto  taken  ha« 
been  alway*  in  the  manner  of  this  proceedihg,  which  has  obtained  the  name  of  a  noSlanttr.  An  arg«. 
ment  was  likewife  drawn  upon  the  i  G.  1.  ft.  2.  c.41.  which  enaOs,  *<  that  if  any  perfon  malidouUf 
**  cuts  up  trees,  &c.  the  perfon  damaged  (Kail  have  fatisfa£lion  from  the  parifh,  and  daouges  and  cofts 
**  to  be  recovered  againft  the  parifh  in  like  manner  as  hedges  are  to  be  levied  upon  the  ftatu'e  now  ia 
«  queftion  and  damages  yielded.**  From  whence  it  was  inferred  that  the  opinion  of  the  legiflature  thes 
was,  that  colts  ought  to  be  recovered  upon  this  ftitute ;  but  the  words  of  the  ftatuft  (hew  the  contrary; 
for  though  it  directs  damages  and  cofts  to  be  recovered  in  the  cafe  there  provided  againft  \  yet  when  k 
refers  to  the  recovery  by  the  ftatute  of  Weftminftcr,  the  word  cofts  ts  dropped ;  therefore  if  any  thing 
can  be  inferred,  it  is  that  cofts  were  not  to  be  recovered  by  that  ftatute.  It  rouft  be  allowed  it  is  rea- 
fonable  the  profecutor  (hould  have  co(ls,  but  that  will  not  warrant  us  to  do  it  without  the  direftion  of  an 
a6l  of  parliaroent ;  r^d  the  rule  fettled  and  always  adhered  to  is,  that  ftaiutes  which  give  cofts  arc  to  be 
taken  ftridly,  «nd  fo  is  I  Salk.  205..   Kuit  Rep.  temp.  Hardw.  355. 

16.  In  prohibition  to  a  fuit  in  the  fpiritual  court  againft  M,  and  S.  C. 
his  wife  for  marrying  clandeftinely  withoul  banns  or  licence,  and  ?J^'^** 
at  a  private  houfe,  and  before  eight  in  the  morning,  tsfc,^  the  de-  letto^m. 
fendants  below  declared,  and  after  a  detnuner  to  the  declaration, 
M.  the  hu(band  died;  notwithftanding  which,  at  the  inftance  of 
the  parties,  and  as  the  fpiritual  court  might  (till  proceed  againft- 
the  wife,  the  court  gave  judgment  tha^  the  prohibition  ihould 
itand  as  to  the  marrying  before  eighty  and  that  a  confultation 

^15  ihould 


366  4t«fiier. 

IhonM  go  quoad  the  refidue  of  the  libel.  It  was  therefore  moTed^ 
31  fuggcftion  being  entered  upon  the  roU^  that  the  wife  fliould 
have  her  cofts  taxed  upon  the  JlaU  8^(5*  9  7^.  3.  r.  1 1.  yi  7.  It 
was  argued  for  the  wife,  that  if  the  hvrfbaxid  had  been  living  he 
would  have  been  entitled  to  coftsy  becaufe  the  libel  confided  of 
three  diftin£l  articles  ;  and  as  to  one  of  them,  the  fuit  below  was 
determined  to  be  erroneous*  for  which  wrong  profecution  he  would 
be  entitled  to  cofts,  according  to  Dr.  BentUf^  cafe  (4  Br9» 
P.  C  41.)  And  the  wife  was  entitled  to  coils  notwithftanding 
her  huiband's  death,  that  being  no  abatement  of  the  futt  either 
by  the  common  law  or  by  thc^at.  W.  3.  The  court  below  mi.eht 
proceed  againft  the  wife  upon  that  part  of  the  libel  upon  which  a 
confultation  was  granted,  and  (he  would  be  fubjed  to  coftt  there. 
Again  it  was  argued,  that  if  the  wife  was  entitled  to  any  cofts,  (he 
muft  have  them  from  the  firft  motion  for  the  prohibition.  And 
the  court  were  clearly  of  opinion,  ift,  that  where  a  prohibition 
goe3  to  part,  and  a  confultation  to  other  part,  the  plainciflF  in  pro* 
hibition  is  entitled  to  cods ;  ad,  that  notwithdandmg  the  death  of 
the  huiband,  the  wife  was  entitled  to  cods,  for  this  is  no  abate- 
ment of  the  fuit  by  the  rules  of  the  common  law ;  ^nd  beGdes, 
this  is  only  a  fuit  to  difcharge  the  parties,  in  which  cafe  the  death 
of  one  is  no  abatement.  Suppofing  even  the  fuit  was  abated  by 
the  common  law  by  the  death  of  the  hulband,  yet  it  was  continued 
by  the  datute  as  the  caufe  of  adtion  furvived.  Though  in  many 
cafes  the  huftand  and  wife  are  confidered  but  as  one  perfon,  and 
one  is  frequently  joined  for  conformity,  yet  in  this  and  other  cafes 
where  they  are  proceeded  againd  crimnaliter^  they  are  real  parties, 
and  as  much  didinfl  as  two  other  perfons.  And  Protyfi,  J.  faid, 
that  if  the  wife  was  condemned  below,  he  believed  that  (he  mud 
pay  the  whole  cods  from  the  beginning  of  the  fuit.  And  the 
court  were  alfo  of  opinion,  that  cods  mud  be  allowed  to  the  wife 
from  the  time  of  the  original  motion  for  the  prohibition.  Mid* 
dlitan  V.  Crofts,  Mich.  1 1  G.  2.    And.  57. 

17.  In  prohibition  the  plaintiff  (defendant  below)  fucceeded  as 
to  one  of  the  three  articles  charged  in  the  libel  in  the  court  below, 
and  againd  his  right  to  cods  it  was  infided,  that  the  plaintiff  be- 
low having  made  good  two  parts  out  of  three,  }i  the  defendant 
below  was  entitled  to  cofts,  a  fortiori  the  plaintiff  below  was  fo  too. 
But  it  was  anfwered  by  the  courtj  that  at  conmion  law  two 
judgments  cannot  be  given  for  cods,  though  it  be  often  done  in 
equity.     Middleton  v.  Crofts^  Mich*  1 1  G.  2«    And.  60* 

18.  It  was  (aid  by  counfel  in  argument,  that  the  Houfe  of  Lords 
exercife  a  difcretionary  power  in  giving  cods ;  which  they  fome- 
times  allow  in  cafes  where  they  are  not  given  below.  6ut  this 
was  denied  by  the  court.  Middleton  v.  Crofts,  Micb.  1 1  G«  2* 
And.  6o. 

(«)  ITM  19.  Defendants  withdrew  fpectal  pleas,  and  pleaded  the  genera! 

AbrT  MX.    '^^  ^^^  ^"*^  '^"^  without  cods  {a).    Plaintiff  after  having  ob* 

ft.  aS.   *    tained  a  verdiA,  applied  to  the  court  to  have  the  cods  of  the  ipe* 

cial  p^as  allowed  upon  the  taxation  o£  coiU  oa  the  poftta^  infift* 

6  «« 


«ng  that  though  he  could  not  have  thefe  cofts  upon  the  amend- 
ment, yet  they  ought  to  attend  the  event  of  the  caufe.  The  court 
refufed  to  order  the  allowance  of  thefe  cods,  no  precedent  being 
fhewn  where  fuch  cofta  had  ever  been  allowed.  Horsfall  v. 
Greenwood  and  others^  Mich.   13G.  2.     Barnes y  127. 

20.  Upon  removing  an  indittment  from  the  feffions  of  oyer  S.P.  Ret 
and  terminer^  the  defendant  and  his  bail  entered  into  a  recog-  J:.^?**^***' 
tiizance  in  500/.  to  pleads  go  to  trial,  and  appear  on  the  return  of     *g,  ^, 
the  verdidl.     He  did  fo,  and  received  judgment.     And  upon  mo-  Burr.  lo. 
tion  to  difcharge  the  recognizance,  it  was  inniled  he  (hould  pay 

cofts;  but  this  not  being  in  20/.,  the  fum  required  by  the  Jtat. 
5  faf  6  W^.  £5"  M,  f.  1 1,  the  court  held  that  it  was  to  be  coniidered 
as  a  recognizance  at  common  law.  And  precedents  being  fearch-^ 
e^i  it  was  found  that  cofts  had  not  been  required.  And  the  court 
difcharged  th6  recognizancci  every  thing  required  having  been 
performed.     Rex  v.  Sidney^  Eaft,   15  G.  2.    Sir.  1165. 

21.  Though  the  trcfpafs  was  confeffcd  by  the  plea,  the  plain- 
tiff replied,  and  iffiie  being  joined,  on  the  trial  a  verdiCl  wa9 
found  for  the  defendant.  Afterwards  the  court  gave  judgment 
for  the  plaintiff  notwithftanding  the  verdid^,  and  a  writ  of  inquiry 
of  damages  having  been  executed,  the  queftion  was.  What  cofts' 
(hould  be  allowed  plaintiff  on  Ggning  final  judgment  ?  The  court 
dire£led  the  prothonotary  to  al/ow  the  plaintiff  all  the  cofts  in  the 
caufe,  except  the  cofts  of  the  trial.  Broadbent  v.  Wilks^  Trin, 
16  to*  17  G.  2.     Barnes,  133. 

22.  Defendants  having  obtained  an  order  to  amend  tliett 
avowry  on  payment  of  cofts,  the  defendants'  agent,  after  plain* 
tiff's  death,  which  he  knew  not  of,  paid  5  /.  1 1  /.  6d.  cofts  taxed 

.on  the  amendment  to  the  plaintiff's  agent.     The  judges  in  the  . 
Treafury  ordered  the  money  to  be  repaid.     Fy/bn  v.  Cook  and 
ethers,  Mich.  22  G.  2.     Barnes,  138. 

23.  It  was  held  that  the  ftatutc  of  Ghucefler  {6  E.\.)  relates 
only  to  cafes  at  common  law  and  ftatutes  antecedent*  and  that  ia 
cafes  where  damages  are  created  by  ftatute  (there  having  been 
none  before)  there  (hall  be  no  cofts ;  but  where  additional  da- 
fnages  are  given,  there  (hall  be  cofts.  Lomax,  Efquire,  v.  the  Bijbop 
ijfLondon^  HiL  22  G.  2.     Barnes,  139. 

24.  To  an  action  of  affauk  againft  the  huft>aud  and  wife,  they  [a)  Th« 
pleaded  accord  and  fatisfa£lion  by  the  huft)and,  that  what  the  ^'^jj^J^J 
wife  did  was  in  aid  of  her  huftjand,  not  guilty,  and  fon  affault  JheVat.  ^ 
demefne.     On  the  trial  the  verdift  was  on  the  two  firft-mentioned  Ann.  need 
pleas  for  the  defendants,  and  the  refidue  for  the  plaintiff,  without  )^^^!^^ 
any  damages.     The  judge  did  not  certify  that  the  defendants  had  the  imi. 
proba^jle  caufe  to  plead  the  two  laft-mentioned  pleas  (o).    The  where  it 
court  thought  they  had  no  difcrctionary  power,  but  were  bound  Xr*I*Il!o- 
by  the  ftatute  4  faf  5  Ann.,  as  the  judge  did  not  cenify,  and  di-  tion  for 
reded  that  die  plaintiff  (hould  have  cofts  occafioned  by  thofe  pleas,  f^^***"^  \ 
and  that  thcv  fliould  be  dedufted  out  of  the  cofts  allowed  de-  ^1^'^^""  ' 
fcndants.     Jones  v.  Davies  i^  Ux.  Baft,  22  G.  2.    Barms,  140.     was  allowed, 

bat  Che  ptftT  to  tvbem  k  was  gntiited  w-is  ordered  to  pay  the  oiber  the  coftt  of  tbc  sppUcadon. 
f.  Dent,  Eaft.  %\  C.  a.    ^vac),  141. 

Vuj-  n.  3  b  25,  In 
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S-  C.  25.  In  trefpafs  the  defendant  pleaded  f3cn  cut.  and  federal  juftU 

iH^d^'iTf'*  fic***^"* »  **P^"  ''^^  ^"*'  ^'^^  plaintifF  not  proving  his  poiTciEoa 

ferenUj  '    ^^  ^^^^  *^  9^^f  ^^^  defendant  had  a  verdidb,  which  by  the  diredion 

ilated.         of  Denni/on^],  was  entered  upon  the  general  iflue  only;  upon 

^'  **•  which  there  was  a  motion  for  a  venire  de  novo,  but  the  court  rc« 

Briggtf  ^*     fufed  the  motion,  faying  that  the  verdidi  was  complete,  and  de- 

Trin.  tcrmined  the  caUfe  that  the  plaintifF  was  not  entitled  to  damages, 

"ited  if  1      ^liough  they  faid  the  plaintiff  might  have  infifted  upon  a  verdift 

lock,  laal    on  the  other  ifTueSi  which  would  have  entitled  him  ro  the  cofts  of 

them,  unlefs  the  judge  would  have  certified  that  the  defendant 

had  probable  caufe  for  pleading  the  fame.     Bartlett  v.  Spooner^ 

Eq/l.  24  G.  a.     Hulled*!  Law  ofCoJls^   122. 

^tit^^  26.  Three  feigned  iflbes  were  tlircdcd  by  the  court  of  K.  B. 

**"*'(^)i    to  be  tried,  and  there  was  a  vcrdi£lfor  the  defendant  upon  the 

ft  nan,       ^^^^  ^^  ^^^  '^^^  material  confequence,  and  for  the  plaintifF  upon 

.  the  others  \  and  it  was  moved  therefore  that  the  plaintiflT  might 

have  no  cods.     Se J  per  cur, — If  any  one  ifTue  be  found  for  the 

plaintifFhe  mull  have  cofts.  Tempejl  v.  Metcalj\  Trin.  25  fy  26G.  2. 

I  fTii/.  331. 

ftwai  tf.  27.  The  defendant  paid  4/.  into  court  upon  the  common  rule. 

terwards       Xhc  plaintifF  took  the  money  out  of  court  and  proceeded,   but 

•  pUinfiff '    ^^^^  ^^^^  ^^^^^  difcontinued  the  afkion.     It  was  held,  that  the 

mt  entitled   plaintiff  ought  not  to  have  the  cofls  to  the  time  of  bringing  the 

to  coft«  till    money  into  court ;  for,  by  proceeding  in  the  a£tion  after  the  money 

defendant*!   was 'brought  into  court  upon  the  common  rule,  the  plaintiff  for- 

paying  mo-    felted  his  right  to  cofls,  it  being  a  part  of  that  rule,  that  if  the 

Bey  into       plaintiff  will  not  accept  the  money  brought  into  court,  with  cofts 

^thftand.'    ^^  ^  taxed  by  the  Mailer  in  full  difcharge  of  the  fuit,  the  faid 

log  he  after,  money  (hall  be  ftricken  out  of  the  declaration,  T^nd  paid  out  of 

^^*/^    court  to  the  plaintiff,  and  upon  trial  of  the  ifTue  the  plaintiff  (hall 

tiieaaim.     "ot  be  permitted  to  give  evidence  for  the  faid  money.     Berwick 

Hanlejand   v.  Symonds^  HiL  28  G.  2.  Saycr^  196. 
othen  T. 

Batefon  and  otfaert,  Hil.  17  G.  3.  iTerm  Rep.  B.  R.6a9.  Griffithi  t. Williams,  lb.  710.  Hewerer 
in  1  fubfeqnent  cafe,  the  defendant  having  paid  money  into  courCy  which  the  plAJr\tiff  did  not  then  take 
•ut,  but  proceeded  to  trial,  and  a  juror  wai  wirhdrawn  by  confent,  the  c^urt  faia,  that  wberevrr  a  jorcr 
wai  will. drawn,  each  party  mott  pay  hit  own  cofta.  StodhartT.  Jobnibn,  Eali.  30 G.  3.  3  Term  Rep, 
B.  R.  657.  And  in  a  ftill  later  cafe  thit  matter  came  on  again  thus  t  On  the  trial  of  a  caufe  the  de* 
fendant  obtained  a  verdid  ;  but  ai  he  had  paid  money  into  court  before  the  trial,  the  pUintiff*  moved  that 
he  might  have  his  cofts  up  co  that  time,  and  ihat  they  might  be  deduced  out  of  the  colts  to  be  paid  by 
iiim  to  the  defendant.  But  Bullcr,  J  faid»  that  though  the  plaintifF  was  entitled  to  cofts  up  to  the  time 
•f  paying  money  into  oouit,  if  the  appUcarion  was  made  any  time  before  tiial,  yet  that  the  partf  came 
too  late  after  trial,  and  thst  that  part  of  the  law  of  Griffiths  v.  Williams  coulo  not  be  fupported.  5te- 
venfon  v.  Yorke,  Mich.  31  G.  3.  4  Term  Rep.  B.R.  10.  Kabel  v.  HudfoD,  ib.  Ktdt  more 00  this 
fubjedi,  tide  Bringing  Money  into  Court,  letter  (D)« 

28.  If  a  verdif^  be  obtained  by  an  unfair  manoeuvre  at  the  trial, 
contrary  to  equity  and  good  confcience,  and  without  a  trial  of  the 
real  quedion,  98  by  the  fuppreffion  of  evidence  in  the  pofleilion 
of  the  party  for  whom  the  verdiA  was  given,  the  court  will  fet 
it  afide  and  make  fuch  party  pay  the  coil$,  Fidi  Anderfm  ▼• 
Georgey  Eaft.  30  G.  2.  Burr.  352. 
t.c.  ikS.P.  29.  In  an  stAion  againft  defendant  for  crim.  con.  with  plaintiff's 
Bttir.  7i3.    ^ifg  (^0  pleas  were  pleaded^  non  cuh  and  mn  cuL  ir^ra/ex  onnoi. 

Hue 


Ifltie  was  joined  tipbn  the  firft»  and  there  was  i  demurrer  to  the  where  it  h 
latter.  The  plaintiflF  had  a  vcrdifl  for  20/.  damages  upon  the  ?'f  *^*^  *^ 
ifluc,  tried  by  the  country,  and  afterwards,  upon  argument  on  JuJiaJLi 
tKe  demurrer,  the  defendant  had  judgment.  Per  tot  cur.-^TYit  thecofbof 
plaintiff  muft  have  no  damages,  nor  muft  co({s  be  paid  on  either  ^  ^t?^^* 
fide  upon  account  t>f  the  trial.  Coh  v.  Sayir^  Hi/.  3a  G.  2.  ^  letter 
2  Jfi//.  85.  (f)'  P1..5. 

la  ilander 
the  dedantian  coo6fted  of  two  eounti;  the  defendant  pleaded  the  general  iflttc  to  the  whole  dedaratioOf 
indajuftificacioo  to  the  )tft  count;  the  plaintiflf  demuired  to  the  juilificationy  and  the  defendant  had 
jodgmeot.     The  general- iflue  wae  tried,  and  the  plaintiff  had  a  TerdiA.     The  queftion  was,  whether 

«  the  defendant  fhould  have  hi«  cofti  of  his  judgnvent  on  the  demurrer  ?    The  court  agreed  he  could  have 
no  coib.     Aftley»  Bart.  v.  Yoong,  Trin.  t  G.  3.     Burr.  1*31. 

But  where  there  is  double  pleading,  and  each  plM  goes  to  the  whole  declaration,  and  there  is  a  demur* 
rer  to  any  one  plea  which  goes  to  the  whole,  and  judgment  for  the  defendant  thereon }  there  the  de« 
fendant  ihouM  have  cofts ;  for  the  plaintiff  diduld  not  try  hft  iffue  after  the  defendant  has  had  judgment 

•     upon  a  demurrer  which  goes  to  the  whole.     Burr.  113A. 

In  cafes  where  different  iffues  are  joined  on  different  picas,  the  d^endant  is  allowed  hu  cofts  on  the 
iffues  found  for  him.  Per  Buller,*J.  in  Butcher  ▼.  Oreen,  Eaft.  az  G.  3.  Doug.  678.  Mr.  Douglaa 
obfenres  this  point  was  not  fettled  in  the  cafe  of  Cooke  v.  Sayer.  If  the  iffoe  is  found ,  for  the  piaintiff 
on  a  l^ecial  plea,  or  there  is  judgment  for  him  on  a  demarter  to  fnch  plea,  he  is  to  have  cofts  by  the  ex- 
prefs  provifinn  of  the  ftat.  4  Ann.  e.  16.  f.  5.  Slmsrrt,  If  thar  daufe  extends  to  cafes  where  there  if 
judgment  for  the  plaintiff  on  a  demurrer  to  a  fpecial  plea  before  the  trial  on  the  general  iffue,  and  afterw 
wards  a  verdid  for  the  defendant  on  the  general  iffue  f  There  is  no  eiception  of  that  cafe  In  the  ftatute  $ 
yet  upon  principle,  and  the  realbning  of  the  court  in  Cboke  v.  Sayer,  the  plaintiff  ou^ht  not  to  have  any 
cofts  in  fucb  a  cafe,  becanfe  it  appears  ultimately  that  he  had  no  cpufe  of  adion.     Pl^e  Doug.  678.  b«.x» 

V  Vidtftfi,  pi.  40. 

30.  In  ejedment  a  verdi£l  was  found  for  the  plaintiff  againft 
>f.,  one  of  the  defendants^  who  appeared  and  confefled  leafe9 
entry,  and  ouder.  The  other  defendants  did  not  appear  and  coo- 
fefs,  whereupon  they  as  ufual  were  found  not  guilty.  Plaintiff 
obtained  leave  to  fue  out  a  habfre  facias  pojfejjjiontm  on  the  judg« 
ment  againft  the  cafual  ejector  as  to  them,  and  got  his  cofts 
taxed  on  the  poflea^  for  which  cofts  he  could  only  thereby  have 
remedy  againft  A*  But  the  court  on  motion  gave  leave  for  the 
prothonotary  to  tax  the  pUintiff's  cofts  againft  B.  (one  of  the  de- 
fendants who  did  not  appear  and  confefs )  on  the  common  rule  by 
confent  entered  into  ^or  him.  Thriiftout  ex  denu  tfUJon,  D.  D» 
V.  Foot,  Widow y  and  others,  Eafi.  3^  G.  a.  Barnes,  149. 

31.  Where  the  declaration  confifted  of  two  counts,  and  at  the 
trial  the  jury  found  a  verdift  properly  for  the  plaintiff  upon  the 
firft  count,  but  a  verdict  upon  improper  evidence  and  contrary 
to  law  for  the  defendant  upon  the  laft.  The  whole  verdi£l  was 
fet  afide,  and  a  new  trial  ordered  without  cofts.  E£e  and  another 
▼•  The  Eaft  India  Company,  Trin.  I  G.  3.  Burr.  iai6. 

3a.  Upon  a  motion  to  ftrike  out  fome  of  the  counts  in  the  de-  yHtftfif 
claration.    Lord  Mansfield,  C.  J.  faid,  it  was  unneceffary  to  make  i«tter^(f }» 
a  rule  abfolute  for  that  purpofe,  inafmuch  ^s  the  iffues  upon  thofe  ^  *  ^  * 
counts,  as  to  which  evidence  fufBcient  to  entitle  the  plaintiff  to 
recover  is  not  given,  ought  to  be  found  for  the  defendant  %  and 
the  Matter  does  never  allow  the  plaintiff  cofts  as  tp  thofe  counts^ 
the  iffues  upon  which  are  found  for  the  defendant.    Henderjm 
V.  RumUd,  Hil.  4  G.  3.  Sajei^s  Law  of  Cofts,  aia. 

33.  A  caufe  being  at  iffue,  the  plaintiff  moved  for  a  fpecial 
jury.    When  the  caufe  came  on  to  be  tried^  ail  the  jury  did  not 

B  b  a  ajjpear. 


,appear,  and  neither  fuie  prayed  a  taUs ;  fo  the  caufe  went  off  for 
that  time  pro  defeElu  jurniorum*  At  another  day  it  came  on  to  be 
tried,  when  a  verdifk  was  found  for  the  defendant.  It  was  moved 
on  behalf  of  the  defendant,  that  the  prothonotary,  who  had  re- 
fufed  to  allow  the  defendant  his  cofts  occafioned  by  the  caufe 
going  off  as  above,  might  be  direded  to  review  his  taxation,  and 
make  fuch  allowance  \  and  it  was  faid  to  be  the  praflice  fo  to  do 
in  the  King's  Bench,  though  admitted  to  be  otherwife  in  that 
court  (C.  i^.).  CWm.— As  it  is  the  praAice  here  not  to  allow 
cofts  in  this  cafe,  the  pnothonotary  has  done  right,  and  we  will 
not  order  him  to  review  his  taxation  in  this  particular  cafe  But 
for  the  future  we  order,  that  the  pxa£lice  of  this  court  be  con- 
formable to  that  of  the  JT.  J?,  in  this  refpeft.  Sparrow  y.  Turmr^ 
MUh.  8  G.  3.  a  Wilf.  366. 

34*  A  caufe  was  carried  down  to  trial,  but  went  off  upon  a  re- 
ference to  arbitrators,  who,  however,  never  made  any  award; 
the  caufe  therefore  went  down  to  trial  a  (econd  time,  when  the 
plaintiff  obtained  a  verdt£l.  On  a  motion  to  allow  the  plaintiff 
the  cofts  of  going  to  trial  at  the  former  aflizes,  the  court  [K,  B.) 
refufed  it,  the  pra£lice  having  been  thentofore  againft  it.  Bat 
the  pradlice  in  the  court  of  Common  Pleas  being  to  allow  fach 
cofts,  in  order  to  make  the  praflice  of  the  two  courts  correfpond, 
it  was  dire£led,  that  for  the  future,  in  all  cafes  where  a  caufe  goes 
down  to  trial,  and  goes  off  upon  any  occafion  without  the  fault, 
contrivance,  or  management  of  the  parties,  and  is  afterwards 
brought  down  again  to  trial,  the  cofts  of  fuch  former  abortiTC 
going  dbwn  to  trial  fliall  be  taxed  and  allowed  to  the  party  finally 
prevailing,  in  the,  fame  manner  as  if  the  caufe  had  gone  off  upon 
a  retnanet,  Burchall  v.  Bellamy y  HiL  1 1  G.  3.  Burr,  2693. 
S.C-  35.  Though  no  cofts  arc  payable  in  form^on^  yet  the  plaintiff 

where  i*i«^  movcd  for  Icavc  to  difconrinue  an  a£)ion  of  that  kind  upon  pay- 
trportcd  meut  of  cofts.  Oil  the  part  of  the  tenant  it  was  alleged,  that  two 
that  it  wu  ejettments  had  been  brought  for  the  fame  premifes,  which  were 
^fcontkue  ^''^PP^^  ^f^^^  ^^  landlord  had  entered  into  the  common  role; 
the  firtfuiion  aud  It  was  therefore  prayed,  that  the  cofts  incurred  in  thefe  anions 
on  payment  might  be  made  a  part  of  the  terms  of  being  allowed  to  difcon- 
?f  ^«°«^A.«    tinue  the  formedon.     But  the  court  refufed  to  tack  thefe  cofts  to 

Upon  ftew-     ^  J  •  1        .  I  .  i_    •  !•  J 

ing  caufe,  the  prclent  motion,  leaving  the  parties  to  their  ordmary  remedy, 
itwasai-      and   made   the  rule  abfolute.      Scott  v.  Perry^  Eajl.   11  G.  3. 

'^t^.t'  ^'-^¥'  758. 

that  he  had  been  fcrvcd  with  an  ejc^ment  for  the  fame  l^nds  by  the  plaintiff*,  and  had  been  thereby  pn' 
to  cnfi^s  ^d  chargfs,  wh'ch  he  could  not  g'M,  unlei's  he  (buuld  nOw  be  aiiowcd  them*  Et  per  cv."* 
The  plaintiff  comes  to  alk  a  favtur,  and  mult  |u\  bi?th  t!je  cofta  in  the  e}e6>ment  and  the  fitmedet* 
This  was  confenrcd  to  ujion  the  plaiotiti  being  uermiitcd  (o  amend  a  L  the  p  occediosi  inydraic^M*  A 
f ttie  wai  made  accordingly. 

36-  A  caufe  was  referred  by  rule  of  nifi  prlnst  a  vctdlQ  with 

500/.  damages  was  however  taken  for  the  plaintiff  as  a  fecurity 

for  what  fliould  be  awarded  to  be  paid  to  him  and  cofts:>    The 

arbitrators  awarded  150/.  to*bt  paid  to  the  phint iff 'Without  colls. 

But  the  court  ordered,  that  the  plahitlfF  (hould  have  his  cod?; 

for,  as  by  the  rule  of  nift  prias  they  were  ac  all  events  to  be  pai*i 

to 


to  him,  the  arbitrators  had  no  power  to  award  that  he  fhould  not 
have  them.  Barlotu  v.  Flinty  Mich.  12  G.  3,  in  C.  B,  Sayer's 
Law  efCoflsj  I'jj, 

37.  It  was  held,  that  a  pcrfon,  who  was  injured  and  was  Vidipoft^ 
really  the  profecutrix,  was  not  entitled  to  cofts  under  thtjlat.  P^-4x* 
$  isf  6  W.  isf  M.  c.  ii«  /  3-  becaufe  Jicr  name  did  not  appear 
on  the  back  of  the  indidiment,  though  it  was  well  known  (he 
ivas  the  real  profecutrix.  Rix  v.  Gaiety  Mich,  16  6.  3.  cited  per 
Bulter^  J.  in  Ren  v.  Sharpnefsy  2  Term  Rep,  B.  R,  48.  But  that 
learned  judge  doutedthe  law  of  that  cafe,  and  faid  he  believed 
it  had  been  (ince  over-ruled. 

36*  In  a  writ  of  right,  a  rule  njfi  for  judgipent  as  in  cafe  of  a 
nonfuic,  on  the  common  affidavit,  was  made  abfolute  on  proving 
notice,  and  no  caufe  (hewn  to  the  contrary.  But  the  prothona- 
tary  afterwards  rcfufed  to  tax  the  cofts  without  the  dire£lion  of 
the  court,  it  being  prima  imprejftonis.  Motion  was  made  for  fuch 
dire£lioA. under  the  feveral  ftatutes  of  cofts,  particularly  23  /f.  8. 
r.  15.  The  court  doubted  how  far  ih&  Jlat.  14  G.  2.  #.  17.  for 
judgment  as  in  cafe  of  a  nonfuit  extended  to  writs  of  right, 
fo  as  to  give  cofts  therein.  The  defendant's  counfel  afterwards 
abandoned  the  motion.  Newman  v.  Goodman^  Eaft.  16  G.  3. 
Blackft,  1093. 

39.  In  taxing  cofts  the  court  will  not  allow  for  the  contingent 
loi^s  or  damages  which  witnefTes  may  have  fuffered  by  obeying  a 
fubpocna :  it  would  be  a  dangerous  precedent  to  eftablifti ;  and 
though  applications  to  that  cfFeft  have  been  frequently  made,  yet 
they  have  been  always  unfuccefsful.  Thelhfon  v.  Staples^  Trin^ 
20  G.  3.  Doug,  438. 

40.  In  an  atlion  of  trefpafs  the  defendant  pleaded  non  c^/.,  and  ruieante^ 
three  fpecial  pleas  of  juftification.     At  the  trial  the  plaintiff  had  ^^'  '*-a^ 
a  verdi£l  on  the  general  ifTue  and  on  the  two  iirft  juftifications, 

and  the  defendant  on  the;  laft  juftification.  The  judgment  was 
entered  up  for  the  plaintiff  on  the  general  iffue  and  the  two  firft 
pleas  of  juftification,  notwithftanding  the  verdift  for  the  defend- 
ant on  the  laft,  the  fame  being  infufficient  in  point  of  law.  Ap- 
plication was  made  to  the  court  to  direft  the  Mafter  in  taxation 
of  cofts  to  allow  fuch  only  as  were  incurred  upon  the  ifTues  found 
for  the  plaintiff,  without  allowing  him  any  cofts  upon  that  one 
found  for  the  defendant ;  and  the  rule  was  made  abfolute.  Per 
BulUry  J.—- All  the  late  cafes  are  decidedly  againft  the  plaintiff. 
Suppofe  the  judgment  had  been  arreftedi  No  cofts  would  have 
been  given.  The  reafon  is  obvious  :  the  plaintiff  has  contributed 
to  the  cofts  as  well  as  the  defendant.  He  (hould  have  demurred  tQ 
the  defendant's  plea,  and  by  going  on  to  trial  he  is  equally  in  fault. 
Kirir,  NowUl  and  another^  Eajl.  26  G.  2'   *  Term  Rep.  B.  R,  266. 

41.  The  profecutor^  a  juftice  of  the  peace,  indi£ked  the  defend-  ira juftic^ 
am,  who  was  the  keeper  of  a  gaoJ,  for  fuffcring  a  prifoner  to  o^pe^ce 
efcape  who  bad  been  committed  by  him  (the  profccutor)  for  ^'^t  ro^Jd*^ 
felonfi  upon  which  indidkment  the  defendant   had  been  con-  and  that 
viAed.    It  was  cootcuded  the  prpfecutor  vvas  entitled  to  his  cofts  prtfentmeot'' 

Bb3  under  "^"^^'- 


37*  CoffU* 

wmUtDbt  under  $  fst  6  W.  ti  Af.  ^.  ii./  3.,  as  being  a  public  officer 
tunc^to  profecttting  for  the  benefit  of  the  public.  But  the  court  were  of 
ncnt/Scic  ^  different  opinion ;  for  it  could  not  be  (aid  to  be  the  dtitj  of  the 
th«  joftice  profecutor,  as  a  juftice  of  the  pe^ce,  to  pro&cute  the  defendant. 
^"'o^^^  The  cafe  originally  came  before  him  in  the  charader  of  a  ma* 
e»fti.  ?<r  giftrate,  on  the  complaintof  fome  other- perfon  ;  and  if  the  juftice 
Aihhurft,  J.  chofe  to  take  the  profecution  out  of  private  hands,  and  to  condu^l 
siJ^^  f  '^  himfelf,  he  could  not  be  faid  to  profecute  as  a  niagiftrate,  but 
sTermRep.  ^^^^  ^^y  o^ber  individual :  and  the  court  has  always  conftruod 
B.  R.  47.  this  aft  of  parliament  as  ftriAly  as  poflible.  Rex  v.  Sbarfn^s^ 
Soifijttf-    2>,^^  2^  Q  ,.  2  Term  Rip.  B.  R.  47. 

tice  were  to  /  j  r  -t  / 

Sndi^  •  confttMe  or  other  inferior  officer  for  iMbhtymg  hit  order.   lb*    So  if  a  proftcutiOB  he  earned  on 
by  the  clerk  of  the  peace,  wbofe  4ttty  it  is  to  draw  vn  all  prrfentmeatt  of  cttiftahtes  ia  the  form  of  iiu 
^idmentiy  the  profecutor  it  eniiUed  to  eoftt.    Per  9«riler,  J  ik. 

In  another  cafe  the  queftion  upon  this  ftatute  waa^  whether  the  piefecator  wat  entitled  to  tht  cofti  of 
S  trial  at  bar,  and  it  was  determined  that  he  was  not,  becattSe  the  ftatute  only  exteadt to  foaaU  ollencea.  lb. 

A  defendant  was  coovified  on  an  indidoMot  (rctaored  by  urtmreiri)  for  not  repairing  a  road  rstimt 
iamra*  C. ,  a  juftice  of  the  peace,  obtained  a  fije-bfr  rule  for  his  cofts  under  the  ftat  $iefiW,ScM. 
c.  II.  f-  3*  and  it  afterwards  became  a  qucAion,  whether  C.  was  the  profecutor  of  the  indlAmefit,  fa 
•s  to  be  entitled  to  the  cofts  by  virtue  of  that  ftatate.  From  the  affidavit  of  the  attorney  for  the  pide. 
cutioQ  andof  one  J9.  it  appeart4  thai  C,  being  indifpaied  at  the  time  when  the  indidment  was  pie. 
lierred,  defired  B-*  who  had  been  his  clerk  for  many  years,  to  prefer  it ;  that  the  attorney  was  employed 
and  paid  by  C.  only  ;  that  previous  to  the  indi£lo»ent  £.,  by  C.*s  dire^ioif,  required  the  defendant  to 
pot  the  road  into  proper  repair,  and  that  S,  aded  tbroughoat  merely  as  C.'s  clerk.  The  affidavit  oa 
the  other  fide  ftated  that  B.'s  name  only  was  on  the  back  of  the  indidment,  that  the  defieadant  feive^ 
B,  (who  was  a  ihopkeeper)  with  notice  of  trial,  tec  as  the  profecutor,  and  chat  he  knew  nothing  of  C^s 
a&ing  as  profecutor.  After  argument,  Lord  Kenyon,  C.  J*  faid,  that  upon  the  fa£h  diiclofed  in  this 
cafe  he  thought  that  C.  mnft  be  confidered  as  the  prolccutor  of  the  iodidment.  The  ftat.  oCW.  Sc  M . 
h  a  femedial  law,  not  indeed  to  be  extended  beyond,  but  as  little  to  be  leftrained  withip  the  fair  impost 
of  it.  It  is  true  that  this  ad  might  have  been  done  by  any  individual  as  well  as  by  a  magiftrate,  but 
ftill  he  did  it  in  the  regular  difcharge  of  his  duty,  and  he  ought  to  have  his  coAs.  And  BuHer,  J.  faid, 
there  was  no  difference  on  the  fubjed  of  cofti  between  a  preicntment  and  an  indidmeat.  "Res  v.  Ret* 
tleworthy  Mich.  33  G.  3.  5  Term  Rep.  fi.  R.  33. 

(«)  The  42.  In  an  a£lion  of  debt  for  bribery  on  the  Jlai.  2  G.  2.  c.  24, 

S*f '^"fid"  ^^  appearing  to  the  court  that  the  plaintiff  had  been  guilty  of  a 

the^erdia  wilful  delay,  the  declaration  having  b6en  delivered  in  may  1782, 

and  for  a  but  the  record  not  carried  down  to  trial  till  the  fummer  affizes 

"r that*  11  n^8»  when  a  verdi£l  was  found  for  the  plaintiff,  and  it  having 

further  pro-  been  on  motion  (a)  ordered  that  all  further  proceedings  fliould  be 

ceediogs  flayed,  the  plaintiff  moved  that  the  defendant  (hould  pay  the  cofts 

SS.**'      ?^  ^^^  '"*^  •  ^**^  ^^^  "^^  rcfufed.    Pttrie  v.  tFbite,  Hit.  29  G.  3- 
and  was         3  Term  Rep^  B>  R*  ^* 

grounded  on  t^e  nth  fedtioo  Qf  the  ftatute. 

43.  The  trial  of  an  indifhnent  for  perjury  being  called  on,  the 
defendant  moved  to  put  it  off  till  the  next  term.  Lord  Kenyon ^C,  J. 
iruled,  that  the  profecutor  was  entitled  to  hii  cofts  of  the  day, 
&nd  cited  a  cafe,  Rex  v.  Faughan,  wherein  it  had  been  fo  decided* 
Rex  V.  DovU  at  Nifi  Prius,  HiL  34  G.  3.  ^Efpinaffe^s  Cafes^  125. 

44.*  It  having  been  held  in  the  cafe  {pL  43.)  that  the  profecutor 
was  entitled  to  the  cofts  of  the  day,  he  claimed  upon  taxation  a 
large  fum  for  his  cofts,  lofs  of  time,  and  other  charges,  he  being 
an  attorney ;  all  which  the  Matter  refufed  to  allow  him,  his  name 
not  appearing  on  the  back  of  the  bill.  Upon  a  motion  (or  the 
Matter  to  Review  his  taxation,  it  was  contended  for  the  profe* 

cutoii 
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cutor,  that  this  cafe  (hould  be  governed  by  the  rule  adopted  in 
taxing  cofts  under  the  5  faf  6  ^.  £5*  M,,  where,  if  the  defendant 
be  found  guilty,  the  profecutor  is  entitled  to  his  cofts  as  the  party 
grieved ;  and  the  cafe  of  ^^.v  v.  Goiet  {ante^pL  37.)  and  Rex  v. 
Smiti  [Burr.  54.)  were  cited.  On  the  other  fide  it  was  infifted, 
that  the  order  of  njfi  pnus^  >giving  the  profecutor  the  cofts  of  the 
day,- included  only  the  charges  of  the  witnefTes  and  counfel's  fees, 
and  that  his  name  not  appearing  on. the  back  of  the  bill  he  could 
not  be  deemed  a  witnefs.  And  it  was  held' by  the  court,  that  the 
cafes  cited  only  applied  where  the  indiflment  was  under  the 
ftatute,  and  that  the  profecutor  was  not  entitled  to  his  cofts.  Rex 
V.  Doyle^  lb. 

45.  An  inclofure  a£l  direflec],  that  any  proprietor,  who  ihould  In  this  cafe 
be  diiTatisfied  with  the  determination  of  the  commifEoners  therein  o^  Braith- 
named  as  to  the  allotments  of  land,  isfc,  fhould  bring  an  a£lion  to  Bradford 
try  the  right,  «nd  ena£ted,  that  if  the  verdift  {hould  be  in  favour  Lord  Ken- 
of  the  commiflioners'  determination,  then  the  cofts  of  fuch  adlion  or  y®"  (■'*'» 
a£^ons  (hould  be  borne  by  the  plaintiff  or  plaintiffs ;  and  if  againft  cj^jog  it  the 
fuch  determination,  then  by  tl>e  proprietors  at  large.     The  plain-  court  did 
tiff  being  diffatisfied  with  the  determination  of  the  commifiioners  "^^  ^crf^ 
againft  him  brought  his  aflion,  and  in  his  declaration  ftated  a  wichths 
claim  to  nine  diftin£t  rights.  There  were  four  iffues  taken,  viz.  the  iong  ^nd 
firft  as  to  two  of  the  rights,  the  fecond  and  third  as  to  one  feve-  pf/^'^^^ 
rally,  and  the  fourth  as  to  the  other  five.     On  the  firft  iffue  both  the  court 
rights  were  found  for  the  plaintiff;  on  thofe  contained  in  the  ^i^  tefpeft 
fecond  and  third  iffues  the  plaintiff  gave  no  evidence;  and  on  the  J^f^^^jjt 
fourth  iffue  one  of  the  five  rights  was  found  for  the  plaintiff,  and  had  oSver 
the  other  four  for  the  defendant ;  fo  that  the  plaintiff  fucceeded  y«  ^"f** 
only  in  three  out  of  the  nine  rights.     The  Mafter,  not  having  atjon^h^^ 
taxed  the  defendant  his  cofts  on  the  iffues  found  for  him,  a  motion  was  made 
was  made  that  he  fhould  review  his  taxation,  which  was  accord-  byl^rdcj, 
ingly  ordered.     BraithwaiU  v,  Brad/grd^  Eajl.  36  G.  3.   6  TCetm.  contra*^ 

Rep.  B   R.  599.  diaed,  tb«l 

it  feemed 
MDtnry  to  the  principles  of  natural  juftJce  that  a  plaintiff  v^'ho  fucceeded  id  one  part  and  failed  In  tha 
other  nine  parts  of  his  demand  ihotild  have  his  whole  cofts :  however,  if  fuch  be  an  inveterate  rule  of 
law,  it  could  not  be  got  over :  it  is  better  to  adhere  ro  it  in  general  cafes.  But  there  was  no  fuch  rule  to 
govern  that  cafe;  they  were  to  conflrue  the  particular  zQt  of  parliaoient.  The  plaintiff  fet  up  a  claim 
tQ  nine  diftind  rights  *f  common,  and  on  the  trial  fucceedrd  o»lv  in  three,  and  failed  in  the  other  fix  ; 
and  yet  it  was  iniitted  on  that  he  was  entitled  to  the  cofts  of  the  whoh,  becaufe  he  was  obliged  ro  bring 
his  aQion  to  controvert  the  deciiion  of  the  commiffioners.  To  fome  of  thnfe  rights  he  had  no  pretence 
whateyer,  fiw  be  gave  no  evidence  in  fupport  pi  them  ;  and  with  regard  to  his  being  driven  tr»  the  ex- 
penc^of  th^a  a^ion,  if  Ke  had  only  afTerted  his  claim  to  thofe  to  whi^  he  was  entitled  perhaps  they 
would  have  been  abandoned  by  the  other  fide.  But  he,  relying  m  his  titleto  fome  of  thofe  rights,  chofe 
tamakc  an  ei^perinient  with  lefped  to  feveral  others,  and  w  /h'd  to  take  the  chance  of  fucceeding  in  thofe 
at  the  expCDce  of  the  reft  of  the  proprietors  It  would  indeed  be  contrary  to  natural  jullice  if  he  could  fuc« 
ceed  in  this  experiment  1  he  decifion  is  accotding  to  the  words  ^nd  meaning  of  the  a£t  and  the  juftice 
of  the  cafe,  and  contrary  to  no  authority.  And  Gr^^fe,  J.  faid,  if  this  were  considered  as  fo  many  righta 
daimed  in  diii^ierent  counts,  and  feparate  IflTues  taken  on  each,  the  cafe  wouM  fall  within  ^e  rcafon  of 
^  determination  of  Day  v.  Hanks  \  and  th»t  according  to  the  true  conftru^lion  of  the  \Qi  (be  ^outt 
yDi|ht  fo  cooiidcr  \u    y\i»  6  Tcia  Rep.  B.  R.  ^i»  ^.    ?^^  letter  IR)^  pi.  53. 


Bb4 


374  ^^^if^ 

gVincr3i5.       (A.  3)  For  not  going  on  to  Trial,  or  Inquiry. 

It  is  by  the  I*  A  Rule  for  the  profecutor  of  an  information  in  natura  dt  qua 
^^"ded  *°  «;/irr/2«/^,  to  pay  cods  for  not  going  on  to  trial,  was  moved 

thatifjudg-  ^o  ^c  difchargcd.  Sed per  cur, — In  cafe  of  the  king  there  can  be 
meotfliali  no  laches,  but  a  fubje^  in  thefe  profecutions  (liall  pay  cofts  as  in 
for^'hede.     ^^"^'"^'^  aftions.     Kex  V.  Powell  and  another^  Hil.  3  G.  I.  S/r.33. 

feodaat  in  an  mformation  in  the  nature  of  ayvo  warranto,  he  (hall  recover  his  coftt  againft  the  rclatoc; 
and  it  appears  to  be  w'uhin  the  equity  of  that  ft^tute  tUat  the  relator  in  fuch  information  Ihruld  pay 
cofts  fornot  prcceeding  to  trial  puil'uanc  to  notice  thereof.  Anon.  Eaft.  27  G.  2«  Sajer,  130.  yUe 
ffi,  letter  (A.  4),  pi.  5. 

2.  It  was  agreed  by  the  judges  In  the  Treafury,  that  the  pro- 
thonotary  may  tax  cods  for  not  going  on  to  trial  at  dlfcretioQ. 
jinenymous^  Mich.  4  G.  i.  PraB,  Reg.  C.  B,  404. 

3*  On  a  motion  Jfbr  cods  againd  the  feizer  for  not  going  on  to 
trial,  the  court  {Scacc.)  were  divided;  being  on  an  informatiou  of 
feizure,  though  they  faid  it  was   ufual  in  cafes  of  devenerunt 
Warwick  q.  t.  v.  Rawlins,  HiL  *]  G.  1.  Bunbury,  96. 
is.  IP.  4.  The  court  (K.  B.)  will  allow  cods  for  not  executing  a  writ 

SattoHT.      Qf  inquirv  according  to  notice,  in  like  manner  as  for  not  going  to 
Sih";         trial,     ride  Rules  and  Orders  K.  B.  Hil.  8  G.  i.  «.  (a). 
13  G.  X.  Scr.  yaS.    Cobb  t.  Kingfmill^  lb.     Fidepofi,  pi.  ii. 

5.  Where  an  iffue  is  dircftcd  out  of  Chancery  to  be  tried,  and 

the  plaintiflF  ip  the  iflue  gives  notice  of  trial,  and  does  not  conn- 

termand  it  in  time,  the  court  of  Chancery  will  on  motion  give 

cods,  and  not  put  the  defendant  to  move  the  court  of  law  in 

which  the  iflue  was  to  have  been  tried.     Anon.  2  P.  Wms^  68. 

j^e'TTiU         6.  The  defendant  gave  notice  of  trial  by  provifo,  the  plaintiff 

p*"f"F  4   ^'^  8^^^  notice  of  trial;  neither  went  on  to  trial  or  countcr- 

iG.*».  *     mandcd.     The  court  were  of  opinion^  that  as  both  fides  gave 

Str.  796.'      notice  of  trial,  fo  likewife  both  fides  were  entitled  to  cods  for  not 

Kmgv.       going  on  to  trial.     Reading  v.  Grafton^  Mich.  13  G.  I.  Pra3% 

Eall.    '  R^S'  ^*  -S.  405. 

JI7  G.  3.     X  Term  Rep.  B.R.  697. 

S.C.  PnCt,  7.  It  was  held,  that  the  defendant  (hould  be  allowed  cods  on 
^*B"  2^'  account  of  the  plaintiff's  not  proceeding  to  trial,  notwithdandiog 
^^'        *  a  ne  redpiatur  had  been  entered  by  the  defendant  the  evening  next 


thacGoftt  but  one  before  the  day  of  fittings;  for  the  default  was  in  the 
*^  **•*  plaintiff  ^s  not  entering  his  caufc  in  due  time.  Duell  qui  tarn  v. 
a!i!!wrdVfT     Stowe,  Mich.  4  G.  2.  Rep.  Ca,  PraSf.  C.  B.  60. 

fMH  g.>4ng  to  trial  at  the  aifixes  when  mrecij>iaturs  had  been  entered. 

8.  Cofts  were  allowed  for  an  irregular  cottnteimand  in  a 

popular  a£lion.     Forrejl  q.  i,  v.  Bennett,  Eajt.  5  G.  "Z.  Kefj,  08. 

9.  Information  for  an  affault,  and  the  parties  at  iflue ;  but  the 
profecutor  did  not  proceed  to  trial  within  three  yeanL'  Motion 
for  cods  againft  the  profecutor;  but  not  having  an  affidavit  to 

verify 


verify  the  h€t  the  motion  was  denied.     Rex  y.  TAudiam,  Hil. 
7  G.  a.  Kely.  187. 

10.  It  feems  that  cods  are  allowed  to  the  defendant  in  an  Itisfaidtl^e 
information  in  B.  R.  if  the  profccutor  neglcft  to  go  on  to  trial,  prosecutor 
Rex  V.  James ^  Mich.  9  G.  2.  Rep.  temp.  Hardw.  159.  formarioiiii 

B.  R.  ought  to  bring  the  caufe  to  a  trial  at  his  own  cofts ;  but  In  an  indlAment  which  is  foJciy  at  ibt 
foit  of  the  crown,  he  th«t  is  ind't£led  muft  bring  the  caufc  Co  a  trial  at  his  own  charges.  Kep.  temp* 
Hardw.  159.  cites  Style  s  Pridl.  Reg.  tit.  Triai,  p.  604* 

11.  Motion  to  (lay  proceedings  in  an  aflion  of  trefpafs  until  Butinano- ' 
the  plaintiff,  who  is  a  neceflitous  perfon,  and  abfconds,  hath  paid  (^crcjfethc 
the  cofts  for  not  going  on  to  trial  according  to  notice.     Sedper  If^^^^^^ 
cur, — Such  a  rule  is  never  granted  in  any  cafe  but  that  of  eje£l-  to  proceed 
menty  where  it  is  always  done.    The  motion  was  denied.    Ware'  ^^^  ^  ^ 
ing  y.  Potter,  Trin.   10  L-'  11  G.  2.  And.  17.  ^tluxti 

fog  not  going  on  to  trial  at  a  former  (ittingi.     Theedham  ▼•  Morris^  Burt.  Pu€t.  Each.  237* 

12.  It  is  ordered,  that  from  and  after  the  laft  day  of  Trinity  Tbeprac- 
term  13  G.  2.,  where  notice  is  given  of  the  execution  of  a  writ  ^'«had 
of  inquiry,  and  not  countermanded  in  time,  the  defendant  (hall  ^^^  ^^^^^ 
be  entitled  to  cofts  from  the  plaintiff  for  not  executing  fuch  writ  wKe  in  dua 
of  inquiry,  in  the  fame  manner  as  a  defendant,  by  the  courfe  of  p^"* 
the  court,  is  now  entitled  to  cofts  from  the  plaintiff  who  does  not  Be^^m. 
proceed  to  the  trial  of  an  iffue  joined  after  notice  given,     Reg.  6  g.  a. 
Gen.  C.B.  Trin.  13  G.  2.  l^^k^' 

•^  Praa,  C.B. 

S6.   PriA.  Reg.  C.  B.  44S.     Barncs»  118.  and  Jeffs  v.  Slater,  Barnes,  123.     But  vidt  alfo  Kettle 
▼.  BremlalJ,  £att.  12  G.  a.     Barnes,  230.  {  and  aa  to  the  pradice  of  B.  R.  in  fach  cafes, mtt^  pi 4. 


<c 


13.  V^j  JIat.  14  G.  2.  c*  17.  /  f .  It  is  enafted,  **  That  where 
any  iffue  is  or  (hall  be  joined  in  any  a£^ion  or  fuit  at  law  in  znj 

«*  of  his  majefty's  courts  of  record  at  Weflminjler,  the  court  of 
«*  great  feffions  for  the  principality  of  Wales,  the  court  of  great 
<'  (eflibn  for  the  county  palatine  of  Chefter,  the  court  of  common 
*<  pleas  for  the  county  palatine  of  Lancafter,  or  the  court  of  pleas 
^'  for  the  county  palatine  of  Durham;  and  the  plaintiff  or  plain* 
*<  tiffs  in  any  fuch  a£lion  or  fuit  hath  or  have  negle£ted  or  (hall 
'*  negle£^  to  bring  fiich  iffue  on  to  be  tried  according  to  the 
<<  courfe  and  pra£^ice  of  the  faid  courts  refpe£iively,  it  fliall  and 
<<  may  be  lawful  for  the  judge  or  judges  oif  the  faid  courts  rc- 
"  fpe£iively  at  any  time  after ^fuch  negl/ecl,  upon  motion  made  in 
^  open  court,  (due  notice  having  been  given  thereof,)  to  give  the 
*^  like  judgment  for  the  defendant  or  defendants  in  every  fuch 
^'  afiion  or  fuit,  as  in  cafes  of  nonfuit,  unlefs  the  faid  judge  or 
^  judges  (ball  upon  joft  cauie  and  reafonable  terms  *ailow  any 
^  further  time  or  times  for  the  trial  of  fuch  iffue ;  and  if  the 
^  plaintiff  or  plaintifis  (hall  negle£l  to  try  fuch  iffue  within  the 
<<  time  or  ttmes  (b  aJlouned,  then,  and  ia  every  fuch  cafe,  the  faid 
*'  jtidge  or  judges  (ball  proceed  to  give  fuch  judgment  as  afere- 
"  fakL" 

14.  And  hjfed.  3.  i^  is  provided,  <<  That  the  defendant  cnt 
'<  defendants  (hall>  upon  fuch  judgment^  be  awarded  his,  her,  or 

•*  their 
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*<  tKeir  coftsi  in  any  aAion  or  ftiit  where  he»  fhe,  or  they  would 
^<  upon  nonfuit  be  entitled  to  the  fame,  and  in  no  other  a&ion 
**  or  fuit  whatfocvcr.** 
la  Lonaon  1 5*  And  hyfiB,  5«  it  is  enafled,  <'  That  in  cafe  any  party  or 
V  Middle-  «c  parties  fliall  have  given  fuch  notice  of  trial  as  aforefaid,  and 
the'defffnd.  ''  ^^^  ^^^  afterwards  duly  countermand  the  fame  in  writing,  at 
•ntrefides  ''  leaft  fix  days  before  fuch  intended  trial,  every  fuch  party  fliall 
wUhio^o  cc  be  obliged  to  pay  unto  the  party  or  parties  to  whom  fuch  notice 
]^^„  '<  of  trial  (hall  have  been  given  as  aforefaid,  the  like  cofts  and 
two  days  <<  charges  as  if  fuch  notice  of  trial  had  not  been  counter- 
iioticcof      c<  manded.** 

counter- 

vund  is  fttfficieot,  the  day  of  coBntemuind  bong  one,  eidafive  of  the  comnuffioa-day  or  day  offitdBCi 

Tidd*s  Prad.  491.  fif  vidt  Impey's  Pnd. 

S.P.  Good.  1 6-  If  notice  of  trial  be  regularly  countermanded,  the  court 
fight  a  ^c.  J?.)  will  not  allow  the  defendant  in  his  cofts  the  expence  of 
key^v.  Hob-  witnefies  who  may  have  fet  off  upon  their  journey  towards  the 
lyn,  Trin.  aflizcs  bcforc  fuch  couutcrmand  was  delivered*  Hefter  v.  HaU^ 
J^^»;  Mich.  16  G.  2.     Barnes,  307. 

PraA.  Reg«  C.  B.  393.  Yet  itis  faid  in  ra  Mod  560.  that  if  upon  notice  of  trial  the  defendntdmrt 
hrieft,  retains  counfet,  and  make  ready  his  fritnefTcs  before  couotermaodf  upon  affidafit  thereof  io4 
inotioD  he  ihall  have  fuch  cofts  as  the  maftcr  (hall  uj(, 

17.  The  plaintiff  had  not  proceeded  to  trial  at  Ac  aflizes  ac* 
cording  to  notice,  but  it  appeared  that  the  caufe  was  entered  with 
the  marihal  i  that  one  material  witnefs  was  ferved  with  a  fubpoena 
and  could  not  attend,  and  another  was  difabled  by  a  fall  from  his 
horfe.  The  court  refufed  to  make  the  plaintiff  pay  cofts,  he 
having  made  no  wilful  default ;  if  he  had,  he  muft  have  paid  collsi 
though  he  fued  as  executor.  'Ogle,  Executor,  y*  Moffat,  Mici. 
17  G.  2.  Barnes,  133. 

x8.  Writ  of  inquiry  by  confent  dire^ed  to  be  executed  before 

a  judge  at  the  aflizes,  not  entered  with  the  marfhak     After  the 

other  bufinefs  was  done,  there  was  time  to  execute  this  writ : 

plaintiff  had  given  notice  of  executing  it  on  a  particular  day  during 

the  affiles  at  Tori.    Defendant's  exetutors  applied  for  coftst 

which  were  denied.    Plaintiff  is  not  in  fault/    This  cafe  is  not 

with  the  rule  concerning  records  of  oi.  pri»    The  judge  here  is  no 

more  than  an  affiflant  to  the  fheriff  to  whom  the  writ  is  direded. 

The  notice  ought  to  have  been  generaL     Notice  for  a  particular 

day  is  void.     JTaite  v.  SutaUs  ex  farte  Exec.  Def.  fiif.  18  G.  2. 

Barnes,  135. 

ResT.  19.  Although  the  profecutoi?  of  an  indidiment  had  given  oodce 

sdk"**'      of  trial,  and  did  not  afterwards  countermand  it,  yet  it  washoWcn 

m/Ttf/^But  that  he  was  not  liable  to  cofts  for  not  proceeding  to  trial,. there 

the  defend-    being  no  inftance  of  a  profecutor  having  paid  cofts  in  fuch  i 

liable  to  ny  coils,  if  after  giting  notice  of  trial  he  do  not  proceed  in  pnifoaoce  theno^    Kide  Ku  ▼« 
MMft,  Str.  946.  s  tit«  CmiocaPi  ieittr  (P),  pi.  3*  ,  Rex  f«  Moq^aa,  Str*  iof9* 
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^0.  On  a  aoeftion  refpeding  cods  for  not  going  on  to  trial  in  s.  c 
informations  lor  mifdemeanorsi  Lord  Mansfield  declared  it  to  be  ^'^'^J* 
the  conftant  courfe  of  the  court  that  the  defendant  fliould  have  might  be 
cofts  if  the  profecutor  gives  notice  of  trial,  and  neither  goes  to  otherwife  if 
trial  nor  countermands  it  in  time  \  and  that  no  inftance  could  be  ^^^^i^ 
produced  to  the  contrarjf.     Rex  v.  Headon  and  others^  Hil,  2  G.  3.  defendant 

Burr»  1.304.  hadindUeei 

or  drawn 
the  profecatorio  to  give  notice  of  trial  j  as  ifhj  giving  him  hopes  of  being  able  to  come  at  particular 
evidence  which  the  defendant  afterwards  prevented  him  of.     Kuig  Re^  y.  Headoni  Burr.  1304.    yUe 
HtUr  (A.  4),  P»-  6- 

21.  In  replevin  both  plaintiff  and  defendant  are  aflorSi  there-  S.  c. 
fore  either  party  may  carry  down  the  caufe ;  and  if  the  defendant  Biackft.. 
give  notice,  and  do  not  go  on  to  trial,  the  court  will  give  cofts  ^^* 
againft  him :  for  the  fame  reafon  the  defendant  may  not  move  for 
judgment  of  nonfuit,  unlefs  the  plaintiff  have  given  notice  of  trial. 
Bggleton  V.  Smart y  Trin.  2  G.  3.    Bull,  Nu  Pri.  61  • 

22.  In  an  indictment  againft  the  defendant  for  refufing  to  tale  Rex  v. 
upon  himfelf  an  office,  which  indictment   the  defendant  had  ^f^^» 
moved  by  certiorari^  and  of  courfe  entered  into  a  recognizance  to  ^uk<i,%. 
appear,  plead,  and  try  it  at  the  next  aiTizes,  the  defendant  had  str.  937. 
obtained  a  rule  for  a  fpecial  jury,  and  every  thing  was  ready  for  ^^W^^ 
trial)  but  only  five  of  the  fpecial  jury  appeared,  and  neither  fide  letter  (P}^* 
prayed  a  tales ^  (though  the  defendant  had  a  warrant  for  a  tales  in  pl«  x* 

his  pocket)4  The  queflion  was,  whether  upon  thefe  circumflances 
the  defendant  was  obliged  to  pay  cofts  for  not  going  on  to  triaL 
The  court  were  unanimoufly  of  opinion  that  the  defendant  had 
not  been  guilty  of  fuch  a  default  as  could  render  him  liable  to 
cofts  for  not  going  on  to  trial.  The  profecutor  might  have  come 
prepared  with  a  warrant  for  a  tales  if  he  had  thought  proper. 
flex  V.  Rightotty  Efq,  Eaft.  5  G.'3.  Burr,  1694, 

23.  After  notice  of  trial,  the  defendant  moved  for  a  fpecial 
jury;  forty*eight  perfons  were  thereupon  nominated  by  the  pr6» 
thonotary,  but  the  defendant's  attorney  negle&ed  to  attend  to 
ftrike  out  twelve  of  them.  The  plaintilF  did  not  proceed  to  trial, 
and  it  was  held,  that  as  his  negle£t  in  this  refpe£l  was  occafioned 
by  the  defendant's  attorney  not  attending  to  ftrike  the  jury,  the 
defendant  was  not  entitled  to  cofts.  Strong  ex  dem.  Rolfe  v.  /Air- 
nuoody  tiiL  16  0.  3.    Sayer's  LawofCofis^  174. 

24-  Where  the  defendant  in  a  writ  of  right  had  obtained  judg-  Th*^ 
ment  as  in  cafe  of  a  nonfuit,  it  was  held  that  he  had  made  his  ftn^wtcaa- 
ele£lion,  and  could  not  afterwards  have  cofts  againft  the  plaintiff  ^gj^  ^^ 
for  hot  going  on  to  trial.     Newman  v.  Goodman,  Trin.  16  G.  3.  in  cafe  of « 

Blackfl.  1 1 1 0.  ^  nonfttit,  af. 

•^  ter  a  mie 

ttK  uAm  tot  not  pipceoding  to  trial  according  to  notice.  HoniiKll  ▼•  Blatchibrd,  Tiin.  16  G.  i« 
Baroei,  13  r.  Guy  ¥•  WilJunfon,  Trin.  16  ft  17  G.  a.  Barnes,  314.  Ogle,  JUecuter,  V.  MoffiKt« 
Trio.  17&  iS  G.  9.  Baraei,  31$.    yUefcjIt,  letter  (R),  pUai. 

25.  ^tuere  if  the  tenant  be  entitled  to  cofts  againft  the  de- 
mandant in  a  writ  of  right  for  not  going  on  to  trial  r  Newman  r. 
^oodman,  Trist.  x6G«3.    Blacift.  mo. 

26.  A 


l6.  A  rule  for  judgment  as  in  cafe  of  a  nonfuit  was  obtained  by 
the  defendanti  the  plaintiff  not  having  proceeded  to  trial  according 
to  a  peremptory  undertaking.  On  taxing  cods  the  prothonotary 
reftffed  to  allow  the  expences  which  the  defendant  had  incurred 
in  attending  at  the  aflizes,  fubpoenaing  witneiTeSj  feeing  coun* 
fell  ^c,  in  expectation  that  the  plaintiff  would  try  the  caufe^  and 
the  reafon  of  his  refusal  was,  that  no  notice  of  trial  had  been  given. 
The  court  determined  that  the  prothonotary  had  done  right,  it 
being  the  fettled  practice  that  notwithftanding  a  peremptory 
undertaking  to  try  it  was  necefFary  to  give  notice  of  trial,  without 
which  the  defendant  was  not  bound  to  take  the  fteps  which  he 
had  taken  in  this  cafe.  Ifield  v.  Weeks ^  Eajl.  29  G.  3.  i  if. 
Blackfl.  :i22. 

6Vmer  316.  ^A.  4)  To  whom,  and  againft  whom ;  Infotmers,  &fr. 

[And  in  popular  Adions  (tf).] 

{a)  PUi  tit.  Aftloni  fw  tarn,  letter  (A.  8) ;  Attorney,  letter  (X)  ;  ante,  letter  (A)  ;  pcft,  letter 

It  feem«  in  ■  great  meafure  fettled,  that 'an  informer  upon  a  popuUr  ilatute  Iball  in  no  cafe  vbatio- 
tft  have  his  coJlsy  unlefs  they  be  exprrfsly  given  him  by  fuch  ftatute  ;  fbr  ic  is  certain  that  he  cannot 
tecover  theqn  by  the  comoiQn  law,  for  that  (ioth  not  give  cuCts  in  any  cafe.  Neither  can  he  recover 
Cfaem  by  the  ftatute  of  Gioucefter  (6  Ed.  i.  c.  i.)«  which  gives  the  deaian^ant  his  coiU  m  all  cafci 
therein  he  fliall  recover  his  damages  ;  for  this  feems  to  fuppofe  fome  damages  to  have  been  done  to  the 
demandant  in  particular,  which  cannot  be  faid  in  any  popular  a£iion,  and  therefore  fuch  anions  have 
always  been  conftrued  to  be  oot  of  the  benvfic  of  this  f(atute.~But  it  feems  agreed  that  an  adion  oo  a 
Ilatute  by  the  party  grieved,  for  a  certain  penilty  given  by  fuch  ftatute,  is  within  the  ftaiute  of  ClOii- 
cefter ;  becaufc  fuch  penalty  is  intended  him  by  way  of  recompence  for  his  particular  damage  by  ch« 
offence  prohibited  ;  and  if  he  could  recover  that  only,  and  no  more,  by  way  of  coiis,  it  would  be  in 
fnoft  cafes  in  Vain  fo^him  to  fue  for  it,  fince  the  cods  of  fuit  would  exceed  it.  But  it  is  (aid  that  no  cifts 
ihall  be  recovered  in  an  adlirni  on  a  ftatute  which  gives  no  certain  pena>ty  to  the  party  grieved,  but  only 
his  damages  in  general,  &««  if  fuch  a  ftatute  be  introdu£live  of  a  new  law,  and  give  a  mncdy  in  a 
point  not  remediable  at  common  law  ;  but  there  is  not  that  inconvenience  in  this  cafe  as  in  the  former, 
bccaufe  no  certain  fum  being  fpecified  the  jury  may  give  the  plaiotttf  a  fall  fatiafadion  by  way  of 
damages,     a  Hzytik*  P.  C  c*  a6*  f.  57* 


Bat  in  an      I.  TN  debt  on  thtjlat.  5  Ellz.  r.  4.  y!  31.  for  e;cerciGng 
•aiononthc       1  contrary  to  the  faid  ftatute,  upon  a  verdift  for  the  d 


tg  a  trade 
_  contrary  to  the  faid  ftatute,  upon  a  verdift  for  the  defendant 

where  the  '  the  plaintiff  moved  the  court  that  the  defendant  fliould  not  be 
plaintiff  re-  allowcd  any  cofta;  and  upon  hearing  counfel  on  both  fides,  the 
^'"fTa*'''  court  feemed  to  doubt;  but  after  time  to  conCder,  the  cofts  wcrf 
teing  made,  allowed.  Pemple  qui  tarn  v.  TirtJUy,  Trin,  j  G.  l»  Rep.  Co* 
Whether      PraB.  C.  p.  a  a. 

any  cofta 

Aouid  fae  aliovaed  ?  the  court  determined  in  the  negative  ;  for  the  ftatute  ^vd  nope,  and  the  pfajndffia 
this  cafe  ia  not  a  party  injui^d  but  a  common  informer,  and  therefore  not  within  the  noeaniiig  vi  the 
ftatute  of  Gloucefter  (6  £dw.  1.  c.  i.),  which  gives  cofts  only  where  he  (hould  recover  dam^Kcaj  but 
in  cafe  the  plaintiff  had  been  a  party  grieved,  and  recavered  a  ceruin  penalty,  fuch  peoalt*  Aoold  be 
cwifidnr*'  as  a  rscompence  for  his  particular  damage,  and  he  fliould  have  cofts  wi^n  t(at  ftamat* 
Gynea  ftitsmv.  Stephenfon,  Hit.  6G.2.  Rep.  Ca.  Prad.  C  B.  S7.  In  Prad.  Reg.  C.  B.  105* 
there  is  a  cafe  npon  the  fane  ftatute,  and  the  fame  in  fiaiDe,^  faid  to  be  in  Eaft.  tpG'%,  where  itH 
faid  that  the  defendant  had  the  verdid,  and  that  the  qoeftion  was,  Whether  he  ilwuU  have  oofta  f  and 
that  it  was  determined  that  he  was  entitled  t^  them.  S,  C.  and  S.  P.  Jagraca  futtsm  v.  fitepixafoi, 
Barnei,  124*  where  it  is  faid  that  plaintiff  was  liable  to  cofts  under  the  ftat.  18  hi.  c.  5.  L  3. 

2.  An  information  wa6  brought  ia  Se^c*  ^pon  9  feiziire  of  a 
'  parcel  of  cocoa-nut8>  and  the  defendant  had  a  yud)£k  4  and  aftcrr 

8  wards 


inla  brought  his  a6iion  againft  the  officer  for  this  feizure^of  the 
nuts,  and  alfo  fome  bags  wljich  the  officers  took  to  carry  away  the 
nuts  in*    The  aSion  was  tried  in  the  court  of  C.  B,,  and  there 

'  was  a  verdi£l  for  the  plainiifF;  and  Lord  Ksng^  C.  J.  thought  he 
night  have  his  cods  and  damages  below  for  the  bags,  but  for  the 
nuts  the  officer  was  acquitted,  being  included  in  the  information  $ 
and  the  defendant  in  the  information  having  a  verdi£l  for  him, 
his  proper  remedy  was  to  move  the  court  in  which  the  information 
ivas,  for  his  cods  on  the  6  G.  i.  On  moving  that  court  accord* 
inglyi  notwithftahding  it  was  indfted  on  the  other  fide  that  the 
aS  never  defigned  the  party  a  double  remedy,  but  only  gave  him  , 
his  election  to  bring  his  a£tion  or  have  his  cods,  but  not  both  ; 
the  cofts  were  allowed  him,  for  though  he  had  joined  the  nuts  in 
his  a£lion,  when  he  might  have  brought  it  for  the  bags  alone,  that 

'  fliottld  not  preclud'e  him  of  the  fatfsfa^tion  the  a£t  gives  him. 
Sbipton  qui  tarn  v.  Newman^  Mich.  8  G.  !•    Biwb,  90. 

3.  There  was  a  rule  for  the  profecutor  of  an  information  to 
pay  cods  for  not  going  on  to  trial,  the  defendant  died  before  they 
were  paid,  and  it  was  held  the  executor  could  not  have  them,  nor 
would  he  have  been  liable  if  the  tedator  had  been  ruled  to  pay 
them.     Rex  v.  Earl^  Trin.  4  G.  2.     Sir.  874. 

4.  Upon  fhewing  caufe  againd  a  rule  why  an  information  in  Vuhfcf, 
the  nature  of  a  quo  warranto  diould  not  be  filed  againd  a  perfon  P^*  lO' 
for  claiming  to  vote  at  the  eledlion  of  mayor  of  Exeter ^  it  appeared 

that  the  perfon  had  a  right  to  vote  at  fuch  ele£lion.  The  rule 
was  difcharged  with  cods :  and  the  reporter  adds  quod  mia  as  to 
the  cods.     Rex  v.  Carpenter j  Eajl   9  G.  2.  S/r.  1039. 

5*  Upon  a  rule  to  iliew  caufe  why  the  profecutor  {hould  not  S.  P.  Re» 
pay  cods  for  not  procuring  an  information  quo  warranto  to  be  J*  ^"S»a> 
tried  within  a  year  after  iflue  joined,  purfuant  to  the  datute  s*r.io4«.*" 
4f^  gW.isf  M.  c,  18.  /  2.  the  words  of  which  datute  arc,  that  On  anin- 
thc  clerk  of  the  crown  fliall  not  without  exprefs  order  of  the  court,  Sl?*^***."^ 
in  open  court,  file  any  information  for  trefpafles,  batteries,  or  other  ju(iic2*o?. 
mifdemeanors,  or  iffiie  any  procefs  thereupon,  before  having  a  re-  the  peace, 
cognizance  from  the  profecutor  to  the  defendant  in  the  penalty  of  |*'*  P^fecu* 
20/.  to  profecute  the  information  effeflually  \  and  in  cafe  the  defend-  ^ey  eot^^ 
ant  (hall  appear  and  plead  to  iiTue,  and  the  prpfecutor  diall  not  at  his  i^^^o  arecog. 
own  cods,  within  one  year  after  iflue  joined,  procure  the  fame  to  J*'"?^*.* 
be  tried,  or  iu  cafe  a  verdi£l  be  for  the  defendant,  or  a  nolipr&fequi  the"ftat.  4* 
be  entered  by  the  informer,  then  the  court  may  award  the  defend-  5  w.  *  m. 
ant  his  cods,  unlefs  the  judge  certifies  there  was  reafonable  caufe,  Tbe^drf  *d 
and   if  the   informer  do  .not  pay  the  cods  taxed  within  three  ants  were  ac^ 
months  after  demand  made  thereof,  the  defendant  diall  have  the  quitted,  ani 
benefit  of  the  recognizance  to  compel  him.     Caufe  was  (hewn,  iJ^j^^afl*  / 
that  thefe  provifions  in  the  ad  extend  only  to  fuch  informations  ab  appiica.* 
as  arc  filed  by  the  coroner  without  order  of  the  court ;  or,  however,  **<»  "^ 
that  thefe  informations  quo  warranto  are  not  within  the  aft,  being  "**Jj  /^  ^ 
neither  for  trefpafs,  battery,  nor  mifdemeanors  meant  by   the  atncfcmeqt 
aft  }  that  this  was  not  a  mifdemeanor,  but  a  civil  fuit.     But  the  ^omonipay- 
CQUXt  hcU  this  ta  be  within  the  aft  of  parliament,  and  made  a  rule  ^^^  ^^^^ 

for 


380  Cofiir. 

^H^iOit  wt9  for  the  defendant  to  have  his  cofts  as  hi  as  the  recoghiianee 
*HM  for  the  extended.     Rex  v.  Howell^  Eaft.  j^  G.  2.    Rep.  temp.  Hardw.  247. 

taking  the  opinion  df  the  court  on  the  conftmAion  of  the  ftarote,  Whether  the  proTecutor  wax.  liable  10 
cofts  beyond  the  extent  o^  the  recognisance.  Adihurft,  J.  delivered  the  opinion  of  the  court,  and  iaid« 
that  on  looking  /into  the  a6l,  and  the  cafes  of  Res  v.  Howcii,  and  Rex  v.  Morgan,  the  cofts  weie 
limtted  to  the  fam  fpecified  in  the  ad,  namely,  so/.y  and  there  being  no  aothoritj  to  the  contrary, 
they  were  not  warranted ,  in  giving  more  than  was  mentioned  in  tlie  recognixaoce.  Bnt  he  intimaicd 
that  perhaps  in  fatore  it  might  be  proper  to  adopt  fome  new  rule,  fu^h  u  rcfiifing  to  grant  any  infiiRD- 
adoo,  onlefi  the  profecotor  will  und^rulce  to  pay  all  the  cofts  in  cafe  he  does  not  fnbftantiate  his 
charge,  bnt  that  that  was  a  matter  of  future  confideratioo.  Rex  v.  Filcwood  U  al.  Mich.  aS  G.  3. 
sTerm  Rep.  B.  R.  145. 

However,  in  a  fubfe^oent  cafe,  the  court  being  afked  to  compel  the  profecuton  of  an  infomatioa 
to  pve  fecurity  for  the  cofts  in  cafe  the  defendants  (hould  be  ac(}uitted,  over  and  abore  the  recognisance, 
in  xo/.  required  by  the  ftatute  of  W.  &  M.  according  to  what  the  court  had  thrown  out  in  the  cafe 
-of  the  King  v.  Filcwood,  they  refufed  the  application,  faying,  that  if  any  atteratioo  wetc  necc&ry  it 
ha4  better  be  done  by  legiflative  authority  than  by  an  order  oi  coort.  Rex  ▼.  Brooke  an4  otheia,  HiL 
%%  G«  3.  xTeim  Rep.  B.  R.  197.    Fidi  Mte^  lettar  (A.  3),  pi*  1.  and  msig* 

B.c.BanKS9      6.  A£%ion  on  a  penal  ftatute  for  zStxng  as  a  commiffiofier  of 
U^^       the  land-tax,  not  being  qualified.    Demurrer,    The  pluntiff's 
{P.%^'      attorney  had  given  an  account  of  the  plaxntifPs  place  of  abode,  &r. 
purfuant  to  a  rule  of  court.     It  was  moved  that  the  plaintitf 
might  give  fecurity  to  anfwer  cofts  in  cafe  judgment  fliould  be 
given  for  the  defendant,  but  the  court  refufed  the  rule,  there  be- 
ing a  real  plaintiff.      Stingier  v.  Roberti,  Eafi.  12  G.  a.     PraS. 
Reg.  C.  B.  106. 
A  certificate      7.  ^yjlat.  19  G,  2.  e.  34.  /  16.  i%  is  enaSed,  *<  That  in  cafe 
wider  the      «c  ^ny  information  ftiall  be  commenced  and  brousht  to  trial  on 
cTsA.  f.  16!  "  account  of  the  fcizure  of  any  (hip  as  forfeited  for  illegally  car- 
er 4  G.  3. '  *<  rying  goods,  or  of  any  wool  goods,  wares,  or  merchandizes,  as 
€.15.  f.'46.  c(  prohibited,  or  uncuftomed,  or  illegally  carried  or  exported,  or 
^ted  at  a  '^  intended  or  attempted  to  be  exported  or  as  illegally  relanded, 
period  fub.    ^  after  having  been  fliipped  or  exported,  upon  debenture  or  cer- 
^uent  to     €i  tificate,  wherein  a  verdi£i  ftiall  be  found  for  the  claimer  thereof, 
oat  of  court.  *^  ^^^^  ^^  ^^^^  appear  to  the  judge  or  court  before  whom  the 
Sttilivanv.    <<  fame  flialt   be   tried,    that  there   was  a  probable    caufe   of 
Hu"  **i?*    *•  feizure,  the  judge  or  court  before  whom  the  faid  information 
PoogMoB-    "  ^^^^  ^  ^"^^  ^^^  certify  on  the  record  that  there  was  a  pro- 
It  was  held    «  bable  caufe  for  the  profecutor^s  feizing  the  faid  fliip  or  goods; 

*^"  oertff**  **  *"^  *"  ^"^**  ^^^^  ^^^  defendant  ftiall  not  be  entitled  to  any  cofts 
wider  the  ^  *'  of  fuit  whatfoever,  nor  ftiall  the  perfons  who  fetzed  the  faid  ftiip 
lecond  «  or  goods  be  liable  to  any  a£lion,  indi^ment,  or  other  fuit  or 
cUi°GUttfe  '  "  profccution,  on  account  of  fuch  feizure  \  and  that  in  cafe  any 
of  the  fta.  ^^  adion,  indi£tmcnt,  or  other  profecution  ftiall  be  commenced 
tute,  though  «(  and  brought  to  trial  againft  any  perfon  or  perfons  whatfoever 
bM  ^n-  **  ^^  account  of  the  feizure  of  any  fiich  ftiip,  or  of  any  wool, 
formatioa  ''  goods,  wares,  or  merchandizes,  as  prohibited  or  uncuftomed, 
brought  in  *i  or  as  illegally  carried  or  exported,  or  intended  or  attempted  to 
^^i^r  Ae  **  ^  exported  or  illegally  relanded  as  aforefaid,  wherein  a  ver- 
condemoa.  '<  di£t  ftiall  be  given  againft  the  defendant  or  defendants,  if  the 
tioD  of  the  u  court  or  judge  before  whom  fuch  aflion  or  profecution  fliall  be 
n^i  v.  ^  '^^  ^^^^  ^^^^  certify  on  the  £iid  record  that  there  was  a  probable 
Cooper,  *^  caufe  for  fuch  feizure,  then  the  plaintifiv  befides  his  fliip  or 
Raft.aaG.3.  %i  goods  fo  feized,  or  tfic  value  thereof,  ftiall  not  be  entitled  to 
^^^-h      ^  '  ,  "above 


^  above  2  J*  damages,  nor  to  any  cofts  of  fuit,  nor  (hall  the  de-  n.  (f45)« 
««  fendant  in  fuch  profecution  be  fined  above  one  fliilling.'*  ^  aow  by 

wordi  of  the  fecon'l  bnnch  of  the  S4th  (t€t.  of  a8  G.  3.  c.  ^7.  a  certificate- that  there  was  a  probable 
Caufe  for  feiaiog  •  (hip  or  goods  may  be  granted,  whetbier  an  informacion  hath  been  biought  to  coademil 
the  fame  or  not. 

8.  Information  on  the  Jlat.  8  G.  u  for  killing  game,  the  de- 
fendant pleaded  a  convidlion  before  a  jullice  of  peace  for  the 

fame  h(k,  and  had  judgment  for  want  of  a  replication.    Upon  a  ' 

queftion  whether  the  defendant  (hould  have  cods,  the  court  heldj 
that  the  words  of  tiitJiaU  id  Eiiz.  c.  5.  are  as  general  as  any 
ftatute  relating  to  coils,  and  feem  to  extend  to  every  informer 
upon  any  penal  ftatute  who  (hall  delay  his  fuit,  difcontinue,  b« 
nonfuit,  or  (hall  have  the  matter  pafs  againft  him  by  verdi£k  or 
judgment;  fuch  informer  (hall  pay  cofts,  and  cited  a  cafe  Carter 
qui  tarn  v.  Tooting^  Mich.  12  G,  I.  Law  qui  tarn  v.  Worrailf 
Mich.  11  G.  2.   I  Wilf.  177, 

9.  Defendant  was  found  guilty  on  an  information  in  the  nature  s.  c. 

of  quo  warranto  for  unlawfully  holding  a  court  in  the  corporation  ^**"'4p*» 
of  Denbigh:  and  judgment  was  entered  againft  him  quod  capiatur^  fcrmatioa 
and  be  oufted  from  holding  the  fame  for  the  future,  and  that  he  in  the  na- 
fliould  pay  cofts  according  10  the  ftatute.     Error  was  brought  on  ^^^of  "f"* 
this  judgment,  and  pnncipally  on  that  part  of  it  refpecting  colts,  againft  de- 
For  the  plaintiff  in  error  it  was  argued,  that  thc^at,  9  Ann.  c.  20*  fendanu  at 
gives  cofts  only  upon  ufurpations  of  offices  in  a  corporation,  or  ^^^^l^^ 
the  franchife  of  being  a  freeriian,  and  that  here  is  no  ufurpatioli  ham,  the  - 
unlefs  by  implication  and  inference,  viz,  that  the  holding  the  defendants 
court  was  an  uforpation  of  the  office  of  bailiff,  before  whom  the  j}^^^ 
court  ought  to  be  held ;  but  that  informations  muft  not  reft  upon  « jury  at  a 
implications.    Per  Lord  Mansfield^  C.  J.  et  n/r.— All  corporations  court  lect, 
confift  of  officers  and  freemen.     'Ihtjlat.  9  Ann.  was  meant  to  [^4  on 
extend  to  both,  and  to  give  a  remedy  which  could  not  be  had  at   which  war 
common  law  in  thcfe  difputes  which  are  really  between  party  and  found^for 
party,  and  which  frequently  fettle  the  rights  of  voting  for  members  j^fjgj^ 
of  parliament.    The  body  of  the  ftatute  is  very  clear,  and  only  of  oufler 
extends  to  offices  and  franchifes  of  being  burgeffcs  or  freemen,  was  atter- 
The  concifenefs  of  the  title  (hall  not  control  the  body  of  the  a£k.  J^'J^," 
It  does  not  appear  that  the  parliament  meant  to  give  cofts  in  the  andjudg« 
t)refent  cafe.   There  is  no  charge  of  ufurpation,  even  by  implica-  ?^^'*^'^- 

•  •    e  tiij»  _^'  ir  Z.  ..1.  s,  forthecofti. 

tion  or  inference.  HoJdmg  a  court  is  no  neceiTary  argument  that  r^^  ^^. 
he  intended  to  ufurp  the  right.  The  ftatute  judgment  of  cofts  is  feodaati 
therefore  wrong.     Rex  v.  WUliams,  Mich.  31  G.  2.  Blackft.  93.     ^^P^" 

CeC  afide  the  taxation  of  cofti  on  the  ground  that  thia  waa  not  a  cale  within  the  flat.  9  Ann.  c.  10.  The 
cafe  was  t ery  fully  argued  at  the  bar,  after  which  the  court  deterouned  that  it  came  within  the  dedfion 
of  Rex  V.  Williams,  and  that  the  profecutor  was  not  entitled  to  cofts.  And  Bttller»  J.  obferred  that 
diere  feemed  tn  be  great  weight  in  an  obfervation  made  by  the  defendant's  counfely  that  diere  is  a  ma- 
teiial  dsffcreoce  between  a  pcrfon  who  is  compelled  to  take  a  bardeofemc  office  and  who  cannot  refufe 
without  being  liable  to  an  indidment,  and  the  inftance  of  a  perfon  who  volontarily  undcrukes  an  office 
from  which  he  expeds  to  deri?e  an  advantage  \  that  this  diftinAion  would  fupporc  the  cafe  of  Res  v. 
Williiasy  which  was  a  dired  authority  for  the  prefent  one  \  that  Lord  Mansfield  in  that  cafe  had  fald, 
that  **  it  was  not  within  the  reafon  or  meaning  of  the  ad  that  it  ihould  extend  generally  to  all  offices 
**  withm  a  corporaCon/*  and  that  he  thought  that  there  was  no  office  not  in  a  corporatipa  wiihifi  the 
ad.    Kei  V.  Wallh  and  another,  Mich.  34  O.  3.  5  Tcnn  Kep.  B.  R.  375* 

^0.  Upon 


yue  Rcc  r.  ID.  Upon  flieving  caufe  agalnft  an  information  in  nature  of  a 
Wardropery  gj^  warranto  to  (hew  by  what  authority  the  defendant  aded  in 
7  G.  3.  ^^^  chara&er  of  a  capital  burgefs  and  alderman  of  New  Radmr^ 
Burr.  1963.  it  appeared  to  the  court  that  the  charge  was  exceedingly  ground* 
Vidtante^  Icfs  and  frWoIouSy  and  could  not  but  be  known  to  the  profecutor 
^'^  to  be  fo;  whereupon  the  court  difcharged  the  rule  with  cofts. 

Repc  Y»  Lewis ^  Eaji*  32  C  a*  Burr.  780. 

1 1.  Upon  an  application  to  the  court  for  an  information  againft 
the  defendant  for  a  mifdeiAeanor,  it  appearing  that  the  party 
applying  was  guilty  of  a  fuppreffion  of  the  truth,  the  court,  in 
difcharging  the  rule  to  (hew  caufe,  dire6)ed  that  the  profecutor 
ihould  pay  cofts.  Rex  v.  Wroughton^  Eaft.  5  G.  3.  Burr.  1683* 
Vrrorwit  12.  In  a  ^Mf  t^m  action  the  jury  found  for  the  plaintiff  as  to 

brought  by  the  penalty  fued  for,  and  they  likewife  aflefled  his  damages  for 
ntbetow'*  its  detention,  befides  cofts  and  charges,  to  i/.,  and  for  his  faid 
Bpon  a  cofts  and  charges  to  40/.  Judgment  was  accordingly  entered  up 
judgment  upon  the  record,  but  diftindly,  namely,  the  firft  K>r  the  debt, 
pWrttiff  in  *"^  ^^  latter,  beginning  with  **  It  is  alfo  confidcred,**  fafr.  for 
c.  B.  io  an  the  damages  and  cofts.  Upon  error  brought  it  was  objeded, 
affionof  among  other  things,  that  this  judgment  was  for  damages  to  a 
tbe^brfberv-  common  informer,  and  alfo  increafed  cofts ;  whereas  a  common 
*>ift  2  G.  ft.  informer  cannot  have  damages  for  the  detention  of  the  debt,  and 
c  44.  J-  7.  the  cofts  de  incremento  are  conne&ed  with  thcfe  damaees,  and  beinir 
trui  of  ^"  entire  judgment,  muft  be  either  affirmed  in  toto  or  reverfed  in 
which  a  toto.  To  which  it  was  anfwered,  that  though  a  common  informer 
Teidiahad  cannot  have  judgment  for  damages  for  the  detention  of  the  debt,. 
forUMt'^"  becaufe  the  debt  itfelf  doth  not  arife  till  the  judgment,  and  the  in- 
piaintiff  Ttr  crcafe  cofts  foliow  the  damages,  yet  that  this  was  not  an  entire, 
Tdl^a^  but  diftinft  judgments,  fo  that  part  might  be  affirmed,  and  the 
b^fiaes  hif  '  other,  which  was  afiedled  by  the  objection,  reverfed ;  and  of 
coft&  and  this  opinion  wiB  the  court.  And  the  other  objections  being 
*i^'nBcnt"^  over-ruled,  the  former  part  of  the  judgment  was  affirmed,  and 
WAS  entered  that  relating  to  the  damages  and  cofts  reverfed*  Frederick,  Bart* 
•ccordingiy,  y.  Lookups  HiL  7  G,  3.  Burr.  2018. 

and  for  colit 

dt  increwuntoio  much)  amounting  in  the  whole  to  fo  much.  The  ohjeflion  was,  that  the  plaindff*  i< 
not  entitled  to  damage*,  thii  being  a  popu'ar  a£^ion.  And  per  Lord  Mansfield,  C.  J.  there  are  no  da- 
ina^es  to  be  given  in  thrfe  popular  anions.  1'hii  ftatute  gives  colh  indeed  :  but  here  the  danqget  atd 
coifs  are  blended  together.  Where  the  pUintif}^'  below  brings  a  writ  of  error,  we  n^ay  act  only  ivveife 
wh4t  is  wrong,  bat  give  judgment  for  what  U  ri^ht.  Where  the  defendant  below  brings  fuch  writ  of 
error,  we-only  reverfe  foch  Wrong  parr  of  the  judgment  as  he  complains  of.  The  court  all  agreed  that 
the  judgment  ought  to  be  reverled  both  as  to  the  damages  and  cofts,  and  affirmed  as  t*  the  debt.  Cum- 
ing v.  Sibby,  Mich.  10  G.  3.  Burr.  24S9. 

13.  In  debt  upon  xhtjiat.  21  H*  8.  c.  13.  for  non-refidence, 
the  defendant  pleaded  the  general  iffiie,  and  at  the  trial  the  plain- 
tiff was  nonfuited.  A  motion  being  made  to  reftrain  the  Mailer 
from  taxing  the  defendant  his  cofts.  Lord  Mans/iekl^  C.  J. 
obfervcd,  that  it  was  a  certain  principle  that  the  king  himfelf 
neither  receives  nor  pays  cods  in  any  cafe.  But  this  is  not  a  fuit 
profecuted  by  the  king,  though  he  would  have  been  entitled  to  a 
moiety  of  the  penalty  if  it  had  been  recovered ;  but  it  is  the  fuit 
of  a  common  informer.    Thoj^at^  23  if.  8.  c.  15.  is  out  of  the 

cafe) 


tale ;  but  the  ^at.  %  8  EUz.  c.  5.  is  declfive.  In  thefe  fui  tarn 
uEtions  there  is  liberty  given  to  the  informer,  by  the  fame  claule 
of  th^  ftatute  as  ptovides  for  cods,  to  compound  for  the  ofience 
t^itK  leave  of  the  court,  which  (hew^  tfiey  are  comrtioix  Infbrmer^* 
It  h  an  escceeding  plain  cafe.  I  think  the  plaintiff  ought  to  pay 
cods,  and  alfo  the  cofts  of  the  motlonV  And  per  AJBhuijfi  J. — The 
objc£t  of  this  ftatut^  ( 1 8  Elhi,  r.  5. }  Mraa  to  prevent  vexation  in  coni- 
raon  informers ;  and  therefore  in  that  refpefl  there  is  ho  diftin£lion 
between  a  c6rtinion  informer  qui  tain,  and  one  who  is  entitled  to 
the  v^hole  penalty.  Wilkin/on  qui  tarn  v.  Allolt^  Mich;  16  0»  3; 
Coivp.  366* 

14.  Bjjdt.  23  O.  3.  a  70.  /  ig.  it  is  ena£Jed,  <*  That  in  cali 
^*  any  mformation  6r  fuit  (hall  be  commenced  and  brought  td 
**  trial  on  account  of  .the  fei7ure  of  any  goods,  merchandiie^j  ot 
**  commodities  whatfoetef  feized,  a^  forfeited  by  any  zQ.  or  a£ld 
*^  of  parliament  now  in  force,  ot  hereafter  to  be  made  relating  t6 
<<  his  majefty's  revenae  (^  excife  of  inlafnd  duties^  of  of  any  (hip^ 
"  Veflel^  or  boat,  or  of  atiy  hoYfes  or  other  cattle,  or  of  any  car^ 
'*  riages  ufed  or  employed  in  removing  or  carrying  the  fame^ 
^*  tpherein  a  verdift  (hall  be  fo<ind  for  the  claiiiier  thereof,  and 
**  it  (hall  appear  to  the  judgfe  or  coUft  before  whom  the  fam6 
**  (hall  be  ttied  that  therd  was  a  probable  caufe  of  feizure^  tHe 
<<  judge  or  court  before  whom  the  fame  (hall  be  tried  (hall 
^*  certify  pn  the  record  that  there  t^as  a  probable  cadfe  for  thd 
^  profecutOT  feizing  the  faid  goods,  merchandifes/  commodities, 
<«  (hips,  veiTels,  boats,  horfes  or  other  cattle,  ot  carriages,  as  tha 
^<  cafe  may  be ;  and  in  fuch  cafe  the  claimant  (hall  not  be  entitled 
*<  to  any  coils  of  fuit  whatfoever,  nor  (hall  the  perfon  who  feized 
*<  the  faid  goods,  merchandifes,  or  commodities,  or  the  faid  (hipS| 
*^  veflcls,  or  boats,  or  the  horfes  or  other  cattle,  or  carriage^,  ht 
<<  liable  to  any  adion,  indi£^ment,  or  other  fuit  or  profecutioii 
<'.  on  account  of  fuch  feizure  i  and  that  in  cafe  any  a£lion,  in^fc 
**  diriment,  or  profecution  fliall  be  confmeffced  and  brought  to 
<*  trial  againft  any  perfon  or  perfons  whatfoever  otf  account  of 
**  the  feizufe  of  any  fuch  goods,  metchandizesy  or  commodities, 
'*  or  of  any  (hips,  veflels,  boats,  horfes  or  other  battle,  or  ca^- 
<*  riages  ufed  or  employed  in  removing  or  carrying  the  fame^ 
^  wherein  a  verdi£t  (hall  be  given  againft  the  defendant  or  de« 
**  fendants,  if  the  judge  or  court  before  whom  fuch  a£lion,  in-* 
*'  diAment,  or  profecution  (half  be  tried  (halt  certify  on  the  faid 
**  record  that  there  was  a  probable  caufe  for  fuch  fei^re,  then 
«*  the  phihitiflr,  befideS  the  thing  fo  (eized,  or  the  value  thereof^ 
'*  (hall  not  be  entitled  to  above  two  pence  damages,  nor  to  any 
**  cofts  of  fuit,  nor  ftiall  the  defendant  id  fiich  profecution  b« 
«<  fined  above  one  (hilling." 

15.  Bw/at.  26  Gio.  3.  c.  40.  /  31.  it  i^enaacd,  "  That  fttttt  The44fed. 
•«  and  after  the  pafCng  of  this  a£l,  in  cafe  any  mformation  (half  fs  g.  ^'' 
^  be  cenunenced  and  brought  to  trial  on  account  of  the  fdz^xtt  c  37.  is  a 
^  of  any  goods,  or  of  any  &ip,  boat,  or  other  veflel^  o»  of  any  "pJ*|{**|JJ 
••  horfe,  cattle,  or  carriage,  as  forfeited  by  this  or  any  other  ad*  l^^  J"  j,^ 
«*  of  parliament  relating  to  his  majefty's  cuftoras  or  excife,  or  other  %t  fea.  or 
««  his  maje(ly'«rtvcaaes.  wherein  a  verdij^orleiBSeA^^l  be gi^»  Uic  260.3. 
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c/40.  ex.  €€  fof  the  clalmer  thereof,  and  it  (Hall  appear  to  the  judge«  jafticfi 

a8  c!*!?***  "  ^'  ^®**^^  before  whom  tiie  fame  fliall  be  toed  or  heard  that 

c.^7,1%4.  **  there  was  a  probable  caufe.  of  fcizure,  the  judge,  jufticei  or 

citrndf  to  (c  ^ourt  before  whom  the  fame  (hall  be  tried  or.  heard  (hall  ccr- 

feixur^,  **  tify  oti  thc  record  or  other  proceedings  that  there  was  a  pro- 

under  the  **  bable  caufe  for  the  profecutor's  feizing  the  faid  goods,  fiiipf 

hwireiaciog  fc  boat,  or  Other  veflcl,  horfei  cattle,  or  carriage  i   and  in  fuch 

Tenues'or  **  ^^'^  ^^^  defendant  (ball  not  ,be  entitled,  to  any  cofts  of  fait 

cuftoms  and  f^  whatfocver,  nor  (hall  the  perfons  who  feiz^d  the  faid  goodSf 

excife  only,  a  (jjjp^  boat,  vclTel,  horfc,  cattle,  or  carriage,  be  liable  to  any 

\ngt^*'^ot^'  **  a£lion  or  other  fuit  or  profecution  on  account  of.fucb  feizore; 

other  hit  <(  and  ii^  cafe  any  a£)ion  or  other  fuit  or  piofecutlon  (hall  be 

inaje(ly*s  ^  «  Qommcnced  and  brought  to  trial  or  hearing  againft  any  perfon 

and^  that  the  **  Q^  pcrfons  whatfoever,  on  account  of  the.  feizing  any  fuch 

worda  "  goods,  (hip,  boat,  vefiel,  horfe,  cattle,  or  carriage,  where  no 

ilr***""°  **  ioformation  (hall  be  commenced  or  brought  to  trbl  to  condemn 

fliaU  be  ^^  **  ^he  fannc,  and  a  verdiA  or  fentence  (liall  he  given  upon  fuch 

commenced  <<  aAion  OT  profecution  againd  the  defendant  .or  defendants,  if 

to  iriaUo^  **  ^^^  coUrt,or,  judge  before  whoni  fuch  aAion  or  profecution  may 
condemn    '  '^  be  brought  Qiall  certify  in  li)ce  manner  as  aforefaid,  that  there 

the  fame/*  «  was  z  probable  caufe  fpr  fuch  feizure,  then  the  plaintiff,  befidcs 

Utter'branch  **  ^^®  goods,  (hip,  boat,  vcflel,  Iiorfc,  cattle,  or  carriage  fo  fcizcd, 

vfthecUufe  *^  or  the  value  thereof,  (hall  not  be  entitled  to  above  two  pence 

in  the  t<  damages,  nor  to  any  cofts  of  fuit,  nor  (hall  the  defendant  in 

^eT^S*^  "  fuch  profecution  be  fined  above  one  (hUling." 

in  that  branch  of  thc  %^  C  of  th«  latter  (latote^  and  the  following  fubftituted  in  their  place, 'm.  "  whe- 
ther anjr  infomutipn  (hall  be  brought  to  trial  to  condepan  the  fame  or  no(.*'  f^idejfcfi,  pi.  17. 

The  Court  .  j^^  Eight  iflTu^s  werc  joined  on  the  pleadings  to  an  Information 
BenciT^irf  ^^  ^^^  Ujiiture^  of  a  quo  HVMranto  i<  at  the  trial  fix  were  found  for 
giving  judg-  the  defendant  and  two  for  the  profecutor.  On  a  queftion  xefpefi- 
snentforthe  JQg  ^he  cofts,  the  court  declared  there  was  no  analogy  between 
infonnaSo*ri  ^^**  ^^^  ^^^^^  proceedings.  In  doubtful  cafes  the  pra^ice  which 
in  the  nature  ^as  uniformly  obtained  in  the  Crown  Office  f^nce  Queen  Annh 
of  a  f  »o  jfn^e  jg  fufficient  to  decide  the  queftion,  and.  therefore  the  profe- 
wSeT'the  jc»^tor  was  entitled  to  cofts  on  all  the  iffues.  Ji.ex  v-  Downes^ 
ftat.  9  Ann.  Mtdf.  27  G.  3.   I  Term  Rep.  A  R,  453.  j 

c.  19*  if  *  ^ 

bound  to  give  judgment,  that 'the  relator  ihall  recorer  hl^  coftt  of  fuch  profecutioa* ' '  KA  is  Ree  % 

Amcry,  x  Anftr.  183. 

17.  Trefpafs  againft  officers  of  cuftomsfor  forcibly  entering 

plaintiff's  houfe^  breaking  locks,  isfc^  and  fakifig  goods.   Plea  ntn 

€uL  and  verdi£l  for  plaintiff,  damages  100/.    'Die  judge  however 

^        certified  that  there  was  a  probable  caufe  of  feifture  under  the 

^«//.  23  G.'3.  c.  70./  29.   and  26  G..j.  a  40i  /  31.    It  was 

'.    moved  that  the  plaintiff,  might  have  leave,  to  enter  up  judgment  for 

his  damages  and  cofts  notwithftanding  the  certificate,  for  that 

the  ftatuteg  and  the  certificate  of^  the  judge  extended  only  to  feix* 

ing  the  goods,  and  hot  to  any.  injuries  acoompanying  the  leiaorei 

fuch  as  were  charged  in  the  declai^ation  \  and  thoYetdtfl  being  ge- 

t^ral,  and  the  jjiry  having  given  a!bove.40f  •  damage^  at-wstinfift^ 

the 


the  phlntifT  was  entitled  to  them  and  his  cofts,  and  the  court  tuled 
accordingly.    Baldwins.  Tankard^  Trin.  28.  G.3.  i  H.  Blockft.  81       ♦ 

18.  An  a£lion  of  trefpafs  was  brought  againft  officers  oif  excife,  A  fimiUr 
previous  to  which  a  month's  notice  had  been  cjivcn  purfuant  to  y*v?!**I?  .'**? 
the  Jtat.  23  G.  3.    c,  70.  y.  30.       ihcy  made  no  tender  of.  ixercafeia 
amends  before  the  action  was*  brought,  but  pleaded  the  general  ^^«  t«hc- 
ifliic  and  paid  \6L  into  court,  as  allowed  by  the  33  feft.  of  the  Jh^tcMrr 
ftat.    The  jury  at  the  trial  found  this  fum  fufficient  for  the  plain-  although  * 
tiff's  damages,  and  gave  a  verdift  for  the  defendants.     The  quef-  theygaveno 
tion  was,  whether  tjie  defendants  were  entitled  to  treble  or  only  to  od^ot  yet 
£iig]e  cofis  ?   The .  court  faid  that  it  Xeemed  on  the  true  con-  intimated 
ftru£lion  of  the  ftat.  that  where  the  excife  officers  were  originally  ^^^V  'pp^**^ 
in  the  wrong  (as  was  admitted  here  by  paying  money  into  court]  ctoftruaion 
unlefs  they  tendered  amends  in  time,   namely,   before   a^ion  put  upon  the 
brought,  they  were  not  entitled  to  treble  cofts ;  as  there  was  no  '^'^^  ^y  ^ 
tender  of  amends  in  diis  cafe,  they  ought  to  have  no  more  than  'co*mmoa  ° 
fingle  coft^.     Collins  to"  aL  v.  Morgan  and  another^  Trin.  29  G.  3.  Picas,  in 

I  H.  BladJ.  244*  ?«"»«*  ^• 

Tye  ▼.  Saundcrs,Eaft.   51  G.  3.    Hulteck'i  Law  ofCoAs,  a6o, 
^v.  If^ether  officers  of  exctfe  ars  entitled  ^o  treble  cofts,  und^r  the  ftat.  a;  G.  3.  e.  70.  C  34.  i£ 
Ibey  tender  amende  before  adion  brought  ?  J^tde  CoUina  ▼.  Morgan^  x  H.  filackft.  844. 

19.  'Rjjlat.  32  G.  3.  c.  58./  I.  (an  zGt  for  the  amendment 
*of  die  law  in  proceedings  upon  informations  in  nature  of  quo 
^warranto,)  it  is  enafled,  **  That  from  and  after  the  firft  day  of 
•*^  Trinity  term  in  the  year  1793,  it  (hall  and  may  be  lawful  for  • 
^<  the  defendant  or  defendants  to  any  information  in  the  nature 
**  of  a  ^uo  warranto^  for  the  exercife  of  any  office  or  franchife  in 
.*'  any  city,  borough^  or  town  corporate,  whether  exhibited  with 
*•  leave  of  the  cburt  Or  by  his  majefty's  attorney-general  or  other 
«  officer  of  the  crown,  on  behalf  of  his  majefly,  by  virtue  of  any 

'**  royal  prerogative  or  otherwife,,and  each  and  every  of  them         ^ 

**  feverally  and  refpeftively  to  plead  that  he  or  they  had  firft 

**  a£lually  took  upon  themielves  or  held  or  executed  the  office  or 

^'  franchife  which  is  the  fubje£l.of  fuch  information  fix  years  or 

«*  more  before  the  exhibiting  of  fuch  information,  fuch  fix  years 

.'f  to  be  reckoned  and  computed  from  the  day  on  which  fucn  de« 

**  fendant  fo  pleading  was  actually  admitted  and  fworn  into  fuch 

•*  office  or  franchife ;    which  plea  (hall  and  may  be  pleaded 

*'  iingly  or  together  with  and  befides  fuch  plea  as  he  or  they 

<f  might  have  lawfully  pleaded  before  the  paffing  of  this  a£l,  or 

V  fuch  feveral  pleas  as  the  court  on  motion  (hall  allow ;    and  if 

'^  upon  the  trial  of  fuch  information  the  iflue  joined  upon  the 

^*  plea  srfbrefaid  (hall  be  found  for  the  defendant  or  defendants, 

•«  or  any  of  them,  he  of  they  (hall  be  entitled  to  judgment,  and 

*<  to  fuch  and  the  like  cofts  as  he  or  they  would  by  law  have 

*^  been  entitled  to  if  a  verdiA  and  j.udgment  had  been  given  for  | 

"  him  or  them'dpon  the  merits  of  his  or  their  title." 

20.  AndJbyyia.  it  is  provided,  ''.That  .in  every  fuch  cafe  the 
*•  ptofecutor  of  fuch  information  xnay  reply  to  fuch  plea  any 
•'  forfeiture,  fufrender,  or  avoidance  by  the  defendant  of  fucH 
••  office  or  franchife  happening  within  fix  years  before  the  exhi- 

C  c  a  "  bitioa 
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<<  bitioii  of  facfa  infonnationy  whereon  the  defendants  maj  take 
<<  ifftej  and  (ball  be  entitled  to  cods  in  manner  aforelaid.^ 

6Vmer3S7.  (B)  In  what  Adions  {a). 

(«}#^«lctttr  (A),  pi.  3*  (A.  %)f  pi.  i6.  38. 

Coftt  foUow  I.  IT  was  holden,  that  where  a  feigned  ifliie  is  ordered  in  a  cri* 
nen'uuMo  a  niinal  proceeding,  cofts  ought  to  follow  the  verdift^  although 

tfi«i  bv  coo-  they  are  not  mentioned  In  the  rule  directing  the  ifltte.  And 
feat.  Rex  Y.  Holtf  C.  J.  faid,  that  where  a  feigned  ifiiie  is  fenc'bj  a  court  of 
mL%%^  equity  to  be  tried  in  a  court  of  law,  cofts  do  not  follow  the  fcr- 
CsutWiic  di£b,  becaufe  the  matter  goes  back  folr  the  confideration  of  the 
»6i.  Upoo  court  of  equity ;  but  where  a  feigned  iffue  is  ordered  by  a  court 
Aew  ttufe  ^^  ^^^'  ^^^^  ought  always  to  follow  the  verdiQ.  StiU  v.  Rogers, 
wbyaaia.    3  jinn.  I  LUlfs  A6.  477*  cited  Say*  25* 

Ibriiudoo 

i^oiild  not  be  filed  againft  the  defendant  for  a  imfdeaieaiioar»  a  feSgned  iffue  fiaii  I7  conleat  orteed^ 
which  having  been  found  for  ^the  defendant,  and  the  rule  to  ihew  caiife  having  in  confe^uence  of 
the  verdi€l  been  difcharged,  the  queftion,  upon  an  appficatian  by  the  defendant  for  coAs,  was, 
whether^  at  cofti  were  not  mentioned  in  the  nUe  for  the  feigned  iflue  or  in  ,  the  role  fat  i'lf* 
charging  the  rule  to  fliew  caufe,  he  ought  u  have  any  ?  The  court,  upon  the  authority  of  the  ait 
Df  Stile  V.  Roferiy  held  that  he  ought  to  havt  coAe  of  the  iflue,  but  not  any  of  the  rule  to  Ihew  cwfe. 
Herbert  ▼.  WiUiami*  Eaft.  ^5  G.  a.  Say.  14.  S.  C.  Herbert  t.  WiUiamfen»  1  Wilf.  3a4.--Upooa 
motion  for  an  information  againft  defendanta  for  a  falfe  return  to  a  mandamus,  a  feigned  iiToc  mi 
ordered,  and  it  was  inferted  in  the  lule  for  the  letgned  iffue  that  cofts  fliould  abide  tbe  ennt  of  tbe 
trial,  and  a  Terdi6t  being  found  for  the  plaintiff  it  became  a  queftioo,  whether  the  dkfondant  ought  ts 
fay  the  cofta  of  tbe  rule  for  the  information  which  were  incurred  by  the  profccutor  befove  die  6%tai 
iffue  was  ordered  ?  It  was  holden  that  they  ought  noc  Rex  v.  Nichola'and  another,  Tiin.  s8  and  S9 
C.  ft.  Saver,  119.— S.  F.  Kez  v.  Grifluhs,  Mich.  ^9  G.  1.  Sayer,  253.  yUe  ante,  (A.  1),  pU  tt 
tJpon  the  trial  of  a  feigned  iffue  (which  was  to  try  a  corporation  right)  it  waa  found  for  the  pvoftoi- 
tor  in  the  original  mution,  which  waa  an  information  in  nature  of  a  ftm  toarrsmif.  The  queftioo  wai, 
whetiio  the  profecutor  ihould  have  all  his  cofts  pferiotts  to  the  feigned  iffue,  or  any  and  what  part  of 
them;  or  whether  he  Iboold  only  have  his  cofts  from  the  fidgMd  iffue  f  Deanilbn  and  WibBOtaJoftica, 
^  were  clear  that  the  cofts  to  betaied  upon  fuch  ftigBed  iffue  vrere  only  the  cofts  of  tho  leigBod  iiiaa  itCdfy 
and  not  any  cofts  antecedent  to  the  confent  to  try  the  right  in  a  feigned  iffue.  Locd  Mant&eld,,  C.  J.  can* 
curred  in  their  opinion,  which  he  explained  to  mean  (and  to  which  they  aflcnted)  <«  fiom  the  tine  whca 
^*  the  feigned  iffue  was  firft  ordered  and  agreed  to.**     Thomas  v.  Powdl,  Eaft.  3a  Q.  s.fiurtp  603. 

An  information  in  nature  of  ^m  wmvantp  being  prayed  by  S.  againft  F.  a  feigned  aftioa  was  agiM^  to 
hy  tbe  parties  to  try  a  right  of  ele^Uon  to  the  office  of  town  clerk  of  KottinghAm,  for  which  appoiat- 
nent  both  S.  and  F.  were  candidatea.  The  confent  rule,  after  fhtug  the  confent  10  tbe  feigaed 
tfdioBt  ^  piitlei  to  it,  the  iffues  that  were  to  be  tried,  ftc.  conclude  thus:  **  And  by  the  filte  coa- 
«<  fent  St  is  liftly  ofderod,.that  the  cofts  fball  abide  the  event  of  ihe  iffue.**  After  the  deteminatioo 
of  the  iffoes  it  became  a  queftion,  what  cofta  were  to  be  included  under  tbe  confent  rule?  Go  tbe 
#Be  fide  it  was  contended,  that  no  cofts  were  payable  but  thofe  that  arole  upon  the  feigned  iffue }  and  oa 
the  other  fide,  that  the  patty  entitled  to  cofts  under  the  rule  Was  entitled  to  the  cofts  of  the  orifiBal 
^'^        '"I,  and  thofe  upon  a  mandamus  which  had  been  direded,  as  well  as  thofe  upon  tbe  fsifoed 


Iffue.  Lord  Mansfield,  C.  J.  wu  of  opinion,  that  the  court  were  tied  down  by  the  confent  rule  to 
fliirfd  the  cofts  of  the  whole  to  be  paid,  which  muft  be  its  meaning,  for  the  cofts  arifiag  upon  thefeigaed 
iffue  only  would  of  courfe  abide  the  event  of  it  without  needing  any  rule  or  any  confimt  finr  that  purpofe, 
(oofequentiy  thit  confent  takes  in  the  other  coftt  on  the  crown  fide.  Oldknow  v.  Waiawrighl,  Tria.  33 
and  34  G.  a.  Burr.  1017.  '^^''^  *^(>cs  ^>^'*  direded,  the  firft  to  try  whether  therc-wai  any  fuch  maaor 
as  the  manor  of  H.  $  the  ad,  to  try  whether  the  parifii  of  H.  was  fituate  withm  a  maaor  belonging  to  d)e 
plaintiff,  which  then  was  or  at  any  time  hfd  been  the  manor  of  H.  On  the  trial  the  phuntiff  fuceccdcd 
on  the  firft,  and  tlie  dafeftdant  on  the  fecond  iffue ;  and  the  defendant  roovfd  for  eofb  on  the  iffue  fmi 
for  ahim ;  on  tbe  other  fide  the  cafe  of  Herbert  ▼.  Williamfoa  waa  relied  on,  where  itwia  held,  that  on  tiial 
•f  a  feigned  iffue  cofts  muft  follow  the  verdid.  And  theoourt  thought  themfeWea  bound  by  Che  aocboricy 
of  that  cafe,  hut  fbongly  intimated  an  opi  -urtn>  that  as  feigned  iffues  were  only  granted  with  leave  of  die. 
court,  it  would  be  prudent  in  future,  when  they  permitted  fuch  iffoea  to  be  UKd»  to  oeiDpal  the  parties 
10  confent  that  the  cofts  fhould  be  ia  the  difoetion  of  the  cour^  Hofi^ins  f .  Loid  Berkeley,  Mkik  }t 
(»•  3-  4Tfrai  Rep.  B.  R.  40a. 

R  ^'crt'      ^*  Ppon  the  trial  imhcmnt  wtplegiaudd  tht  pbinttft  weie  non^ 

ia>    '  *   fi^itcdy.  and  a  queftion  was  made  whether  the  defcndaat  (botiU 

have  cofts.    Tbt  €oun  held  clearl  j  that  tbe  defendant  IbottM 

15  hare 


liivc  coft«  by  the  JlaU  4  7,  i.  €.  3.  which  eoafls,  •*  That  the 
'*  defendant  (hall  have  co(ls  in  all  cafes  where  the  plaintiff  might 
*'  h^ve  cods,''  and  in  an  hotnine  repkgiando  the  plaintiff  iliould  have 
ha4  cods  by  the  (lat.  oi  Gloucefter^  6  Ed.  iw  e,  i.  if  he  had  pre- 
vaiiedj  for  damages  are  to  be  recovered  therein.  Ilatt  isf  Ux,  v. 
Zj^//,  Mich.   I  G.  2.  Rep.  Ca.  PraB.  C.  B.  39. 

3.  The  defendant  had  obtained  a  fentence  in  the  fpiritual  ^^rUtter 
court  againft  the  plaintiff  for  petty  tithes.  Plaintiff  applied  for  ^^'  *'• 
a  prohibition,  and  for  the  information  of  the  court  a  feigned  iffue 
was  dircfted  to  try  a  particular  faft^  which  being  found  in  the 
plaintiff's  favour,  a  prohibition  was  granted,  and  a  queftion  arofe 
whether  plaintiff  (hould  have  any  and  what  cods  ?  Per  cur. — 
Plaintiff  mud  have  his  cods  of  the  feigned  iffue.  As  to  the  cods 
of  the  fpiritual  court  (where  the  plaintiff  has  been  nnjudlj 
vexed)  they  are  not  in  our  power  to  give.  Since  the  datnte 
giving  cods  of  fuit  in  prohibition  after  judgment,  cods  commence 
from  the  fuggedion  which  is  taken  to  be  the  commencement  of 
the  fuit,  in  lieu  of  an  original  writ  of  prohibition.  Palmers. 
Williams^  Clertf  Mid,  15  G.  2.  Barttes^  130. 

4*  In  quare  impedit  againd  three  defendants  the  blQiop's  plea  ytdtf^, 
was  no  claim  but  as  ordinary,  one  other  of  the  defendants  luffered  ^}'J'cP^ 
judgment  againd  him  for  non*appearance  on  a  diftrmgas ;    and  (,|^^  J^ 
an  iffue  between  the  plaintiff  and  the  third  defendant  on  the  books  is 
right  of  prcfentation  was  tried,  and  a  verdift  found  i<xt  the  plain-  J?***»  *'**^" 
tiv  J    afterwards  a  writ  of  inquiry  was  awarded  as  to  matters  toce^utfer^ 
pmitted  at  the  trial,  upon  which  an  inquifition  was  returned.     A  quent  to  the 
motion  was  made  on  the  part  of  the  plaintiff  for  cods,  damages  ^^**  ^ 
Ibeing  given  by  the  dat.  Wejim.  2.,  and  by  the  dat.  of  Ghucejier  inc^fci  *   ^ 
cods  in  all  cafes  where  damages.     A  rule  was  made  to  fliew  damages  to 
caufe,  which  was  afterwards  difcharged.     The  dat.  of  Ghucejier^  OT^txtwc  * 
6  Ed.  I.  relate^  to  cafes  at  common  law  and  datutes antecedent jmuc,  where 
the  fubfequent  dat.  WeJlm.  2.    13  Ed.  i.     creates  damages  in  damages 
quqre  ifppedit  where  there  were  none  before  at  common  law ;  and  ^JJ,^[?* 
the  rule  is  (Pinfold's  Cafet  10  Co.)^  where  damages  are  created  piamtW  ^ 
(there  having  been  none  before),  there  are  no  cods,  but  where  ^>>i  lecover 
damages  arc  additional  there  fliall  be  cods.     Lomax^  Efquire^  v.  f?'V'  '"Ji 
The  Btjboft  tf  LfOndan  am  othfrs^  HtL  22  G.  2.  Barnes ^  139.  ibaiiaifoU 

(iouKIed  or 
trebled  as  the  ftatQte  {pay  ^c.  But  where  6ngle,  double,  and  treble  damages  are  newly  giYtn  b^;  fuch 
fubfequeot  ftacttie,  where  no  damages  were  foimcrjy  re^orerabley  there  the  plaintiflF  fliall  recdtcr  ;hofe 
damages  only,  and  no  colts,  becaufc  the  ftatute  of  Gloucefter  does  aoc  operate  to  add  cotls  to  what  fs 
given  by  foph  fabiequent  Itat.  %  l^fL  ^i^*  GU*  H.  C«  P.  35S.  9*  ftr  Aftoo,  J.  «n  Wiikinibn  y.  Allotc. 
Cowp.  369.  Kidtftfit  (1.  IX.       ' 

5.  At  the  trial  of  a  ftigned  iffue  at  bar,  in  which  the  attorney-  ^«  whete 
general  was /lefendant,  the  plaintiff  deplined  opening  the  caufe  ^tTfitr 
•nd  fubmittcd  to  a  nonpros^  and  iwwas  holden  that  he  (hould  pay  thepUtnritt\ 
no  cods,  the  defence  being  on  the  behalf  of  the  crown,  who  onanonfdt 
neither  pays  nor  receives  cods,   it^i/liapis  v.  Xhe  Atiornej^General^  iffuc^^ir'^ 
in  Scacc.  Eafi.  24  6.  1.  Burt.  Pracl.  Excbeq.  248.  liabic^ocoft9 

though  th« 
point  in  controrerfy  ihouM  turn  upon  a  grant  from  the  crown.   Bagihaw  r«  itm.  Sir  Geo.  Wynot  r.  The 
fiiibop  of  fiangOTi  la  Sc4cc»  Hil,  10  G.  a.    Burt.  Praft.  £icb..  ^^%^  ^. 
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6.  It  was  at  defendant's  inftance  made  a  pairt  of  the  rule 
whereby  a  prohibition  was  granted,  'that  the  plaintiff  (hould 
•  Theaiic-  declare  in  prohibition  ;  defendant  afterwards  demanded  a  dccla- 
acferldant*^  ration,  whcrcupon  plaintiiTs  agent  prepared  a  declaration ;  but 
has  proceed,  when  it  was  ready  he  was  told  by  defendant's  agent  that  he  need 
cd  contrary  not  deliver  it ;  however,  the  plaintiff's  agent  delivered  the  declara- 
hlb^tioru  ^^^^  ^^^  demanded  a  plea ;  the  defendant  pleaded  a  (ham  noga- 
and  muft  b«  tory  plea  {viz.  that  he  did  not  proceed  in  the  fpiritual  court  after 
put  info  the  prohibition*)  and  demanded  a  Replication,  whereupon  the 
ntiwio?'*"  plaintiff  applied  to  the  court  for  his  cofts  of  the  proceedings  in 
this  kind,  prohibition,  which  were  allowed  to  him.  The^a/.  8  (5*9  H^.  3. 
>"^/^^**»<'  f.  I  o.  /.  3.  gives  cofts  after  plea  or  demurrer  5  but  here  is  no  plea 
procVdedor  Within  the  ftatutc.  Seed w.  Wolf enden^  Hil.  29  G.  2.  Barnes,  l^^. 
BO  U  totally  iiiiina:cxla]»  vidt  Barnes,  143. 

Lord  c.  J.  7,  In  an  aflion  upon  the Jlat,  i  G.  i.  r.  5.  /  6.  for  dcmolifli* 

the  cafe  of  ^"1  houfes,  barns,  tf*«r.  of  the  plaintiff,  brought  againft  the  in- 

WitbaniT.,  haoitants  of  the  hundred,  the  plaintiff  had  a  verdi^  for  damages 

>ini  de.  according  to  the  ftatute.     No  mention  being  made  of  cofts  in  the 

ih^pUintiff  't^tute,  it  became  a  queftion  whether  the,  plaintiff  (hould  have 

was  entitled  cofts  taxed  de  ittcretnento.  The  ftatute  ena£ls,  '*  That  the  inhabit- 

tocons,  ift,  a  ants  of  the  hundred  (hall  yield  damages  to  the  perfon  damni- 

cf  oiouttf.  ."  ^^^»  ^'^"  ^^  ^^  P**^  ^°  ^^^  plaintiff  by  fuch  ways  as  are  pro- 
ter,  6  Ed.  I.  "  yided  by  27  EU%.  c.  13.  for  reimburfing  any  money  recovered 
c.  X.  f. »:  u  by  any  party  robbed."  After  time  to  confider,  the  court  gave 
provHed"'*  ^^^^^  unanimous,  opinion  that  the  plaintiff  was  entitled  to  full 
•hat  thede-  cofts.     Wit  bam  V.  Hill  and  Others,  Eaji*  32  G,  %*  2  Wilf.^U 

inaadant  „ 

may  recover  againft  the  tenant  the  c^fti  of  hit  writ  purchafed,  together  with  hit  damaget,  '*  aad  thissA 
ihall  bold  place  in  all  ca£es  where  the  party  is  to  recover  damages  $  *'  iff  «//  laftt  ((aid  his  Lordihip)  ace 
▼cry  general  word;,  and,  in  ny  opinion,  extend  to  all  anions  ac  common  law,  and  to  all  anions  upoa 
any  former  or  later  ftaturei  where  d images  «:€  to  be  recovered ;  and  although  the  cofts  of  the  writ 
purchafed  are  only  mentioned,  yet  the  demandant  or  plaintiff  diall  have  his  whole  cofta  of  all  the  procds 
In  the  cauie.  a  Inft.  x8^.  '  Second-y,  the  word  damages  in  the  ftat.  i  G«  i.  meant  tofta  of  foit,  as 
well  at  damages  found  by  the  jury  \  and  this  con<^rudion  agrees  with  all  the  entries,  for  when  the  ^fl»M, 
mfdty  €t  cufiOj^igt  are  all  added  together,  the  entries  all  conclude  thui:  qti^qutdem  damtiM  in  mo  ft  attiw' 
gunt,  to  fo  much.  Thirdly,  the  intent  of  the  ftatute  was  to  icimburle  the  party  injarqi>  and  ta 
give  him  an  ade<)ttate  faiisfa^ion  for  the  damages  he  hath  fuftaioed,  but  unlefs  we  were  to  ai^udge  him 
hit  coftt  of  fuit,  he  would  not  be  rrimburfed  as  the  ftatute  intended  he  ihould  be.  Fourthly,  the  fiat. 
X  O^  I.  as  to  this  matter  is  planned  from  the  ftat.  zjZ)iit.  c.  13.  of  hue  and  cry^  and  fays,  tbst 
damages  in  the  prefent  cafe  fii^Jl  be  levied  by  fuch  ways  as  ere  provided  by  this  ftatute  of  Elis*  ^ 
reimburfing  any  party  robbed  $  and  although  no  cofts  are  mentioned'  in  the  ftatute  cf  £lis>  yet  co^s 
hjve  t>een  always  allowed  in  adtons  upon  that  ftat.  a  Saund.  379.  in  point*  Alfo  another  cafe  io  B.  R* 
smn  2t  G.  2.  a  copy  of  which  record  was  (hewn  in  court.  As  to  ftatutet  which  give  double  or  treble 
damages,  they  are  confidered  in  a  difterent- light  firom  the  preient,  which  only  gives  fingle  damages. 
Pilfold's  cafe,.  10  Rep.  116.  feems  tome  an  extraordinary  cafe;  however,  1  do  not  overrule  it,  M 
think  this  cafe  very  different  from  it ;  in  the  prefent  c^e  the  plaintiff  might  have  had  an  aftion  againft 
the  particuUi:  perfona  who  adu«lly  pulled  down  his  houiet  and  bams,  and  h^ve  teoovered  liii  dtn*gei 
and  eoft|  againft  them,  if  they  might  have  been  known  and  found,  and  certainly  tlie  ftatore  intended  10 
give  the  pmy  injured  the  fame  remedy  tgainft  the  hundred,  u  he  might  have  had  againft  the  tref- 
paffers  themfelvet  if  they  could  have  been  found  and  come  at,  and  therein  this  is  very  difteieot  hum 
PilfoId*s  cai'e.**  Ciive,  J.  thought  the  cafe  diftinguiihable  from  Pilfold^s  cafe,  which  he  held  to  be  gcod 
Jaw,  for  he  thought  that  damages  in  the  cafe  be^re  the  court  were  not  newly  created,  bat  ooly  tlie 
obje^  >gainft  whoto  they  are  to  be  recovered  changed.  Bathurft,  T.  obferved,  that  the  flat*  17  ^^'*' 
c.  13.  fays,  the  Inhabitants  of  the  county  ftiall  be  aofwerable  for  the  fobberies  done  and  tbc  daaiag«&i 
this  word  damages,  in  this  ftatute,  means  cofts;  and  the  ftat.  i  G»  1.  being  planned  upon  it,  the 
plaini'ff  muft  have  his  cofts,  and  he  thought  that  P>lfuld*s  cafe  was  good  law,  and  fliould  not  beihakca. 
f^iJe  7.  Wilf.  qi,  8,  3 — S.  C.  Barnes  151.— ^^/^  ^y9,  pi.  n.     Lord  Kenyon,  C,  J.  in  the  cafe  of 

Cr dwell  and  Hoogoton,  rtad  a  maoufcripC  note  of  tbe  cafe  of  Witham  t«  Hill«  at  the  coodu^  <» 

whicH 
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wMch  Lord'C.  J.  Wilfet  faid,  I  agree  that  where  a  ftatute  fubfcqiKnt  to  tfie  ftatute  of  Gloncefter  gives 
an  adioo  in  a  cafe  where  no  damages  were  fuftained  before,  the  plaintiA'is  not  entitled  to  his  cotti  -y  but 
ja  all  cafes  where  the  party  foftains  a  damage,  and  a  fubfequen:  fliitute  gives  the  remedy,  tbe  p«r«y  ia 
entitled  to  cofts.  f^ide  6  Term  Rep.  B.  R.  359.— Kf^r  iilfo  the  cafe  of  Ratdiffe  v.  Eden  and  others, 
Mich.  17  G.  3.  upon  the  ftat.  1  G.  i.  c.  5.  f.  6.  wherein  Lord  Mansfield,  C.J.  faid.  The  general 
principle  is  decided,  that  the  party  grieved  is  always  entitl'>d  to  cofts ;  as  in  an  adtion  f^r  a  falfe  return 
of  a  member  of  parliament^  and  in  many  other  cafes  that  might  be  put.    Cowp.  487. 

8.  In  an  afHon  of  trcfpafs  for  mefne  profits  brought  after  k 
Judgment  by  default  againft  the  cafual  eje£tor,  it  is  ufual  for  the 
plaintiff  to  recover  the  colls  of  the  ejediment  as  well  as  the  mefne 
profits.    Bu/L  Ni.  Pru  88. 

9.  It  was  unanimoufly  holden  that  the  plaintiff  in  an  a£lion  S-  C*  ^°t 
for  debt  upon  tht  JlaU  4  G.  2.  c.  i8.,  for  double  rent  given  by  Btackftf' 
that  ftatute»  in  cafe  the  tenant  wilfully  hold  over  after  the  deter-  1073.  * 
mination  of  his  term,  and  after  a  demand  made  and  nutice  in 
writing  for  delivering  the  poffeffion,   ought  to   recover  cofts, 
although  cofts  are  not  jnentioned  in  the  ftatute.    Cutting  v.  Darby, 
Trin.  16  G.  3.  Sayer's  Law  of  Cojis^  11. 

10.  Jn  an  a£lion  on  ihtjlat.  2  tsT  j  Ed.  6,  c.  13.  for  not  fet-  ln«n  a^Joa 
ting  out  tithes,  the  plaintiff  declared  for  lefs  than  29  nobles,  and  Jhe^ft^^at.'*'* 
figned  judgment  for  want  of  a  plea,  and  then  applied  to  have  his  £d.6.  tore- 
cofts  raxed.      The  prothonotaries  confulted  Mr.  J.  GouIJ,   who  *^^^^*J""5 
informed  them  that  as  no  trial  or  inquifition  was  had  by  a  jury,  [^^es  not^ 
the  pkintiff  was  not  entitled  to  cofts.     Biddulph  v.  Cooper,  HiL  fet  out,  there 

23  G.  3.  cited  I  H.'Blackft.  Io8.  wasalfoa 

■^  *  -^  count  for  the 

fingle  value.  The  defendant  demurred  to  the  declaration,  but  the  parties  afterwards  agreed  to  fubmic  to 
arbitration,  and  judgment  was  entered  to  Aand  as  a  ftcurity  for  cofts.  The  arbitrator  determined  ihe  fingle 
value  of  the  tithes  to  be  6  /.  7  x.  6  d,  and  awarded  treble  that  fum  to  the  plaintiff*,  vrar.  19  /.  a  i.  6  ^. 
together  with  the  cofts  of  the  reference,  and  that  he  might  fue  out  execution.  A  motion  was  made 
lor  the  plaintiff' to  have  the  cofts  of  his  fu4t,  grounded  on  the  ftat.  8  and  9  W.  3.  c.  11.  f.  j.  But  the 
court  held,  that  that  Hatuce  was  confined  to  the  cafe  of  the  fingle  value,  or  damages  being  found  by  a 
jury,  and  therefore  refufed  a  rule  as  far  as  it  refpe^led  the  counts  for  the  penalty,  but  allowed  the  cofta 
Co  be  lixed  on  the  count  for  the  fingle  vtloe.    B<siaaM  v.  Mofs,  Hii.  19  G.  3.  1  H.  Blackft.  107. 

11.  In  an  adion  againft  the  hundred,  grounded  on  the  9  G.  i.  yide^ntty 
e.  22.,  ^-for  fctting  fire  to  the  T>laintiff*8  houfe,  damages  to  the  hastcilitbe 
amount. of  ipi/.  were  recovered.     A  rule  was  obtained  calling  conftant 
on  the  defendants  to  fliew  caufe  why  the  cofts  of  the  a£tion  )>"«»ce  to 
Ibould  not  be  taxed.     It  was  objeaed  that  the  ftat.  of  Gioucejter,  ^^^^l^,^ 
the  only  ftatute  which  gives  cofts,  is  only  applicable  to  thofe  ofhueani 
cafes  where  damages  could  be  recovered  before  it  paffed,  and  ^'y»  /"* 
Piifold's  Cafe,  10  Co.  115.-^.  and  Bull.  Ni.  Pri.  328.  wtfe  cited,  ^j'/^jj; 
But  K^il/esy].  held,  that  wherever  damaji^es  are  given,  coils  ought  v.  inha. 
to  follow  of  courfe.     And  Bu//er,  J.  faid,  that  Lord  Coke  in  his  *»y*"^»"^ 
2d  Inft:i%g.  lays  down  a  different  rule  from  that  in  Pilfold's  ,Ver^"  ' 
cafe,  for  he  fays,  '*  This  claufe  (fpeaking  of  the  ftat.  of  Gloucejhr)  Rej/.'  B.  R. 
^  doth  extend  to  give  cofts  where  damages  ate  given  to  any  de-  ?*•  /^'•'' 
"  mandant  or  plairftiff  by  any  ftatute  made  after  this  parliament."  {fj',pi!^ 
The  rule  was  made  abfolute.     Jack/on  v.  The  hihabitanit  of  Calefy 

nvorth,  Mich.  26  G.  3.    1  Term  Rep.  B.  R.  Jl. 

12.  In  the  <!are  pi.  11.  it  was  alfo  objefJed  to  the  rule,  that 
if  the  coutt  Ihould  be  of^ opinion  that  any  cofts  were  due,  yet  the 
aft  of  parliament  having  limited  the  fum  to  200/.  and  the  da-« 
mages  given- being  191/9  fuch  oofts  and  damages  taken  together 
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fiiottld  not  esceed  200  /.  in  the  whple  i  but  it  fc^oisiby  the  report 

'  that  the  court  made  the  rule  abfolute,  without  taking  any  notice 

pf  this  objedion.     S.  C.  'Mich.  26  G.  3.  I  Term  Rep,  B.R.  71. 

13.  Debt  for  the  penalty  of  the  habeas  corpus  a&  31  Car.  2* 
^.  2.  /  <•  againft  defendant,  who  was  keeper  of  a  gaol,  for  re- 
fufing  tne  plaintiff  (being  the  party  grieved)  a  copy  of  his  war- 
rant of  pomaiitment.  Upon  nil  debet  pleaded,  the  plaintiff  had  a 
verdi£t  for  the  100  A,  but  no  damages  nor  cods.  Upon  a  motion 
to  allow  the  pUintifF  hi§  cods,  Lord  Loughb6rougb^  C.  J.  faid,  he 
taw  ho  reafon  to  doubt  the  plaintiff's  right  to  cofts.  The  (tat. 
pf  Glotfcefter  if  -a  rcfnedial  zGt^  and  ought  to  have  a  favourable 
interpretation.  The  penalty  in  the  prcfcnt  cafe  accrues  to  the 
party  grieved  before  adlon  brought,  M'ho  having  recovered  the 
debt,  IS  pntitled  to  the  cofts  attending  fuch  recovery.  Gouid^  J. 
pbferved,  that  cofts  are  in  the  nature  of  fatlsfaftio^.  This  is 
not  a  popular  a£tion,  it  is  like  an  aftion  on  a  bond  to  recover  a 
debt  already  due,  a  right  of  a£tion  vefts  in  the  party  grieved  as 
foon  as  the  grievance  is  committed )  but  it  is  otherwife  of  a 
common  informer,  who  has  no  intereft  till  judgment.  Wardy% 
Snell^  Eaft.  28  G.  3.   I  H.  Biachjt.  ?o. 

14.  In  an  afiioq  brought  under  the  diredion  of  the  Court  of 
Chancery  it  is  prejudicial  rather  t|ian  advantageous  to  the  defend- 
ant to  nonfuit  (he  plaintiff,  for  it  is  the  cpnftant  rule  in  the  Court 
of  Chancery  to  maVe  the  defendant  pay  all  cofts  when  he  defeats 
an  a£tion  brought  under  the  diredion  of  that  court  by  a  formal 
obje£liori.  And  in  a  cafe  where  no  fpecific  dire£tions  were  given 
for  the  bfirigipg  the  zCtxon^  hut  it  was  brought  under  an  order 
n^hich  only  expreffed  that  the  plaintiff  might  proceed  as  he  fliQvM 
be  advifed,  Lord  Kenyon  obferved  that  the  cohfequences  of  taking 
^  formal  obje£tion  to  the  action  would  be  tlie  fame  to  the  defend- 
ant. U^rayy  Affignee^  Wr.  v.  BarwiSf  aP  Ni.  Pri»  coram  Lord 
Kenyon f  C.  J.  Eajf.  31  G.  3.  Peahens  Cafes ^  6i). 

^t'rtagc-  J  J.  Xhe  plaintiff  in  an  a£tion  on  the  cafe  againft  a  IhcrifF, 
pU:?thar''  founded  upon  thtjlat.  23  /f.  6.  c.  g.,  for  not  taking  bail,  having 
^vhereanaa  recQvered  a  verdict,  a  queftioii  was  mado  whether  he  was  alfo 
of  {M»i  a-  entitled  to  cofts.  After  full  argument,  the  court  determined  th^t 
pofes  a  d'aty  ^^  ^^^  >  ^"^  ^^rd  Kenyou^  C.  J.  declared  his  opinion  to  be,  that 
4iid  any  per.  wherever  the  party  fu.mins  a  dan^nge,  and  a  new  zGt  gives  another 
dL"ed*r1hc  ^^"^^^y  f^^"*  ^^^^  ^^  ^^^  before,  fuch  a  party  may  rcpover  cofts 
^oivi>er.  ^  ^8  well  as  damages.  In  fuph  a  cafe  as  the  prefent,  before  the  ftat* 
/ormance  of  H.  6.,  if  the  Qieriff  did  an  injury  to  the  party  arreftedj  by  no* 
inju«V^  taking  bail,  the  latter  had  a  remedy  againft  the  ftieriff,  for  Inge- 
rtcov'er.  ^  nera|  wherever  an  injury  is  done  by  one  perfon  to  anotheri  a  right 
damages  and  of  a£tion  accrucs  tQ  that  other.     And  though  a  preliminary  ftep 

ThiThM  ^^*  ^°  ^  ^^^^^  ^y  ^^  P^'^y  ^"cfted,  to  compel  the  (heriff  to 

^en  the  %'^^^  bail  before  the  ftat.  H.  6.  as  fuing  out  a  writ  of  mainprize ; 
praajte  un-  ^it,  after  having  taken  that  ftep,  the  party  might  have  main- 

arase3?plr-  *^'**«d'an  adion  againft  a  (heriff  and  recovered  damages,  &V. 

liament    '  All  that  this  ftatutc  did  was  to  clear  the  way  to  take  away  tl^c 

pariedfince  acQeftity  of  fuing  out  a  writ  of  mainprize,  and  to  give  treble 

If  Otowef-  ^^"f^ag^s  to  the  party  grieved ;  but  as  the  party  fuftained  damages 

tpr.  i'0-  ,.  ()efo^|  and  might  haye  maintained  W  a{lioa  againft  the  P^^^^^ 


i%e  cqCtfi  are  given  by  the  ftat,  pf  Ghueefter.    Ajid  his  Lor^fhip  Umnaottj. 
pbfcrvcd  that  the  cafes  of  quare  impedit  and  of  tithes  were  dif-  U^g  « 
txnguifliablc  from  that  betore  the  court.      Crefwell  y^  Hogbion,  ,fioJ 
35'G.  3.  6  Term  Rtf.  B,  R.  355. 


JC)  In  Replevin  [a).  ^  vinef^ 

(«)  ndimdtt  Utter  (A*  a)»  pL  «>, 


II  <f.  2.  f.  19*/  22.  it  is  enaded,  <<  Tliat  from 
and  after  the  24th  day  of  June  1738  it  fhall  and  maf 
^'  be  lawful  to  and  for  all  aefendants  m  replevin  to  avow  or  ma)^ 
*'  conufance  generaliy»  that  the  plaintiff  in  replevin,  or  tenant 
*<  of  the  lands  and  tenements  Yhereoti  fuch  diftrefs  was  mad^ 
'*  enjoyed  the  fame  under'  a  grant  or  demife  at  fuch  a  certain 
**  rent,  during  the  time  wherein  tne  rent  diftrained  for  incurred* 
*'  which  rent  was  then  and  (till  ren^ajns  due ;  or  that  the  place 
^'  where  fuch  diftrefs  was  taken  was  jparcel  of  fuch  certain  teue- 
^<  ments  held  of  fuch  honour,  lordfliip^  pr  manor,  for  which 
*<  tenements  the  rent,  relief,  heriot,  or  pther  fervice  diftrained 
^<  for  was  at  the  time  of  fuch  diftrefs  aqd  ftill  remains  due  { 
^'  without  further  fetting  forth  the  grant,  (enure,  demife,  or 
^*  title  of  fuch  landlord  or  landlords,  leflbr  qr^  leilbrs,  owner  or 
^*  owners  of  fuch  manor  \  any  law  or  ufage  to  th.e  contrary  not- 
'<  withftaqding :  and  if  the  plaintiff  or  plaintiffs  in  f\}ch  aAion  fliajl 
*'  become  nonfuit,  difcontinue  his,  her,  or  their  a£lipn,  or  have 
<'  judgment  againft  him,  her,  or  them,  the  defendant  or  defends 
^*  ants  in  fuch  replevin  (hall  recover  double  cofts  of  fuit." 

2.  Plaintiff  in  replevin  had  pleaded  two  feveral  matters  in  bar  ^^Cicaa: 
to  the  avowry,  by  way  of  prefcription  for  right  of  common,  i^c.  ^\[J^^^q  « 
and  on  one  of  the  pleas  the  fa£t  was  found  for  him  \  but  there  Baraei,i4i« 
being  no  certificate  from  the  judge  who  tried  the  caufe,  that 
plaintiff  had  probable  caufe  to  plead  the  other  plea,  defendants 
moved  for  cofts  occaConed  thereby  purfuant  to  the  flat.  4  Ann. 
The  queftion  was,  whether  thefe  proceedings  are  within  that  fta- 
tute  or  not  ?  The  avowant  in  replevin  is  omitted  in  the  words  of 
the  ftatute*     Rule  to  (hew  caufe  why  plaintiff  (hould  not  pay 
cofts  enlarged.     Bright  v.  Jack/on  and  others^  Trin,  25  iff  26  G.  2. 
'Barne^^  144*  Afterwards  the  court  ordered  that  the  prothonotar^ 
(hould  tax  the  avowant's  cofts  on  the  plea  found  for  him,  and 
^at  the  fj^me  (hould  be  deduced  out  of  the  cofts  allowed  to  the 
plaintiff.    SSL  28  G.  2.  Barf$es,  146* 

3*  The  plaintiff  declared  for  taking  and  detaining  an  ox ;  de»  S.  c. 
fendant  avowed  the  taking  as  a  feizure  for  a  heriot  cuftom  }^^\i^ 
(claiming  no  right  to  diftrain).  After  a  nonfuit  double  coftt  aigJed  for 
were  taxed  to  the  defendants  as  under  the  Jlai.  nG.%.  €.  19.  ^^^^ 
(giving  avowants  double  cofts).  Upon  application  to  the  court  y^^  thlxourt 
it  was  ordered  that  the  prothonotary  (hould  review  his  taxation*  duitcheftat. 
Tbc  avowry  not  being  for  taking  the  0X9  as  a  diftrefs  is  out  of  the  <(  ^*  >• 

^  ftatutci. 
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c.  19.  4U    ftatute.    For  heriot  fcrvice,  cattle,  i^c.  are  diftrainabfe ;  for 
to  thb^e    ^^'»^'  cuftom,  not.     X/girf  v.  JTinUn,  Mich.  29  G,  %.    Barm, 

which  wat      1 4^* 

■otadiftreft 

for  t  heriot  fcrvice,  bat  a  fdsare  for  a  heriot  cuftom,  for  the  words  of  the  Ibtute  are,  £iiicaei  fiy 

rest,  quit  rent*,  reliefi,  berioti,  and  %ther  (enrlcci,  although  it  wu  iniifted  bj  the  avowaoCy  that  thii  ok 

was  widun  the  equity  and  meining  of  the  ftatute^  though  not  within  tbe  very  woidi« 

&  c.  4.  In  replevin  one  of  the  defendants  havihg  been  acquitted  bj 

1^^       verdift  on  a  plea  of  non  cepit^  and  there  being  no  certificate  of 
^  the  judge  that  there  was  areaibnable  caufe  for  making  him  a 

defendant,  it  was  moved  on  his  behalf  that  the  plaintiff  in  reple- 
vin might  (hew  caufe  why  the  Mafter  fliould  not  tax  the  defend- 
ants  cofts  (purfuant  to  the  8  &*  9  ^.  3.  €.\\J\  as  if  a  vadiQ 
had  been  given  againft  the  plaintiff,  and  all  the  defendants  ac- 
quitted.    AH  the  other  defendants  had  avowed,  andifluewas 
taken  upon  a  right  of  common,  which  was  found  for  the  phindf 
in  replevin.    Ine  Mafter  had  a  doubt  whether  the  afiion  of  re- 
plevin was  within  the  ftatute  of  Wefim.y  which  fpecificallj  names 
only  anions  of  trefpafs,  affault,  falfe  imprifonment,  and  ^eSimt 
Jimui,     Lord  Mansfield  declared  the  opinion  of  the  court  to  be, 
that  though  it  was  agreeable  to  natural  juftice  that  the  defendant, 
who  was  acquitted,  (hoiild  have  his  cofts,  yet  that  the  matter 
had  been  too  fully  fettled  to  be  then  gone  into  upon  reafons  at 
large.  ^  The  ftatute  fpeaks  generally  of  adions  of  trefpafs,  and 
does  not  particularly  fpecify  anv  anions  of  trefpafs  that  are  not 
quare  vi  et  artnis.     It  has  been  fettled  and  eftablifhed  that  this  aft 
and  all  ads  that  give  cofts  are  to  be  conftrued  ftriAly.    In  tk 
(f )  Vii9       cafe  of  Dibben  v.  Cooke  {a)  it  was  held  that  a£lion  of  trefpafs  upon 
"iFV  pksl    *'^^  ^^^^  could  not  be  conftrued  to  be  within  this  a£l  of  parliament, 
and  trefpafs  on  the  cafe  is  nearer  to  trefpafs  vi  et  armis  than  re- 
plevin is,  which  differs  in  many  things  from  a  mere  a£lion  of 
trefpafs.     Ingle  v.  fTorJfwortb  isC  al.  HiL  2  G.  3.  Burr.  1284. 
5.  There  were  feveral  avowries,  and  iffues  joined  on  all.  Ver- 
di^ for  the  plaintiff  on  all  but  one,  and  on  that  one  a  cafe  was 
rcferved,  upon  which  judgment  was  given  for  the  avowant,  and 
the  po/lea  dire£i;ed  to  be  delivered  to  him.    It  was  moved  that  he 
might  have  the  cofts  allowed  on  all  the  iffues,  becaufe  a  defendant 
or  avowant  in  replevin  is  an  a£tor,  and  to  many  purpofes  confi- 
dered  in  law  as  a  plaintiff,  and  therefore  different  avowries  ought 
to  be  looked  upon  as  different  counts  in  a  declaration,  in  which 
cafe,  if  any  one  be  found  for  the  plaintiff,  he  is  allowed  the  cofts 
of  the  whole  record,  and  the  4  Ann.  c,  16.  /  5.  was  cifcd.  Bot 
the  court  were  clear  that  an  avowant  is  a  defendant  within  the 
meaning  of  the  a£t,  and  faid  it  had  always  been  fo  confidered  in 
the  taxatioh  of  the  cofts.     Stone  v.  Forjyth,   Trin.   21  C  3* 
'Doug.  JQ^.  n.  {2\ 
ttiheafeof      (J.  In  an  a£tion  of  replevin  the  defendant  pleaded  mn  r^/,and 
jc^tJjr,      ^^^^  ^^^^  cognizance  as  bailiff  of  J.  H.    The  plaintiff,  after 
iuiicr,  J.     taking  iffue  on  non  cepit  and  traverfing  the  defendant's  beiftg  ^ 
obfcTKd,  •    liff  of  J,  /f.,  pleaded  two  pleas  in  baf,  the  firft  a  licence  to  bim 
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•  from  J.  H.  to  put  hig  cattle  in  the  place  in  queftion,  the  fccond  ^^i^^cdif- 
ihat  the  place  in  quedion  was  parcel  of  P.  Field,  and  fet  up  a  right  M^Jur**^'^ 
of  common  thereupon ;   the  replication  firft  traverfed  the  licence  rc«cned  to 
from  y.H,  to  plaintiff;  and,  2dly,  protefting  againfl:  the  right  i*"**!^*** 
of  common^  traverfed  the  place  being  parcel  of  P.  Field.    The  ^ttm  * 
firft  and  laft  ifTues  were  found  for  the  plaintiff,  the  fccond  and  '<overpieal« 
third  for  the  defendant.     The  judge  did  not  certify  upon  the  *"^*.  *^°^ 
Jlat»  4  jiff  ft.  e.  1 6.  that  the  plaintiff  had  a  probable  caufe  for  ^l^o'^gii 
pleading  hi$  pleas  in  bar,  and  the  Mafler  in  taxing  the  plaintiff's  fome  of  the 
cofts  having  only  deduded  for  the  defendant  the  cofls  of  the  third  l^^? 
iflue;  it  was  moved  that  the  Mafter  ihould  be  dire£led  to  allow  the<idb!i. 
the  defendant  the  cofts  of  the  verdi£l,  or  at  leaft  to  dedu£b  for  «nt,  yet  if 
him  the  cofts  of  the  fecond  as  well  as  of  the  third  iflue.    The  Jj*  ^^^^ 
court  were  clearly  of  opinion  that  the  plaintiff*  was  entitled  to  the  aeceflaniy 
verdi£l  and  the  defendant  to  have  the  cofts  of  the  fecond  as  well  plead  the 
as  the  third  iffuc  dcdufted.     Dodd  v.  Joddnlly  Hi/.  28  G.  3.  SSS 
2  Tertft  Rep:  B.  R.  235.  iiTuM  were 

takea,  and 
was  enttded  to  the  general  cofts  of  the  TerJifky  the  cofts  of  thofe  UTues  ought  not  to  be  deducted.  Bat^ 
faid  he,  J  take  it|  that  overpleading  means  pleading  ma:ter  not  true  in  point  of  fa£i,  which  is  found 
agaijift  the  party  pleading  it*  and  yet  he  is  entitled  to  a  verdict.  It  makes  no  difference  whether  the 
plaintiftf  in  replevin  pleads  new  noatter  out  of  the  cognizance  on  which  iffue  is  joined  and  it  is  found 
agjinft  him,  or  whether  he  rakes  iffue  on  the  cognizance  irfelf,  and  that  i^  found  againft  him.  The 
gentral  rule  is  this,  that  where  fevcrai  matters  are  pleaded  by  the  plaintiff*,  Tome  of  which  are  found 
for  hiro>  and  the  others  for  the  defendanty  and  the  plaintiflT  is  entitled  to  judgment,  if  the  judge  who 
tried  the  caufe  certify  there  was  probable  caufe  for  pleading  thofe  pleas,  the  Mafter  is  not  to  dedu^  the 
cofts  of  thofe  iftues  fo  found  for  the  defendant,  but  if  there  be  ao  ceitiScate,  the  defendant  is  eotitlef 
to  have  thofe  cofts  deduced  for  him* 

7.  In  an  action  of  replevin  the  declaration  contained  two 
counts ;  the  firft  for  taking  (heep  at  the  parifh  of  M.  in  a  place 
called  U.  Cominofi ;  the  fecond  for  taking  them  at  the  parifli  of 
Z*.  in  a  place  called  C/.  Cofntnofi.  To  the  firft  count  fton  cepk 
was  pleaded)  on  which  liTue  was  joined  and  found  for  the  de<* 
fendaot.  To  the  fecond  count  the  defendant  avowed  for  damage 
feafant  to  the  defendant's  right  of  common  for  all  commonable 
cattle  except  (hcep.  Fleas  in  bar ;  ift,  a  prefcription  for  com- 
mon for  twenty  (heep  on  the  locus  in  quo^  on  which  iflue  was 
joined  .and  found  for  the  plaintiffs  2d,  common  by  caufe  of 
vicinage,  on  which  the  iflue  was  found  for  the  defendant,  and 
the  judge  did  not  certify  that  the  plaintifl^  had  probable  caufe  for 
pleading  fuch  matter,  under  4  Ann.  c.  16.  An  application  was 
made  to  the  court  that  the  defendant  (hould  be  allowed  the  cofts 
of  thofe  iflues  which  were  found  for  him»  and  that  they  (hould 
be  dedu£led  from  the  cofts  of  that  iflue  which  was  found  for  the 
plaintiff,  and  from  the  general  cofts  of  the  caufe  to  which  the 
plaintiff  was  entitled  by  having  one  ifTue  found  in  his  favour,  by 
which  it  appeared  that  he  had  a  caufe  of  a£lion.  After  time 
taken  to  confider,  the  court  (C.  B.)  declared  that  it  appeared 
upon  inquiry  to  be  by  no  means  the  fettled  pra£lice  of  the  court 
of  K.  B.  to  confine  thtjlat.  4  Ann.  to  the  cofts  of  the  pleadings 
in  all  cafes,  and  that  both  on  the  words  and  fpirit  of  the  Aatute, 
and  on  principles  of  jufUcCj  the  defendant  was  entitled  to  have 

the 
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the  colts  allowed  of  the  trial  of  the  iflue  which  was  foand  for 
him,  and  not  of  the  pleadings  alope*  Srook^  v*  JFU/fittp  I£L 
35  G.  3.  2  H.  Blachft.  435. 

fcvmern^>  (P)  In  a  Writ  of  Error  {a)* 

(«)  yiJt  tft'r  Esocuton,  Utter  (P.  a);  pofi^  Icttrr  (R),  pi.  i.  A  plaintiff  having  been  kept  out  of  hit 
■oney  by  a  urht  of  error  brought  aflcr  a  verdiA,  is  entitled  to  a  ftUkfaAion  for  thii  damage  under  ihe 
A^.  13  Car.  2.  c*  «•  f.  S,  9,  10.  which  obligea  the  plaintiflf  in  eiror  to  gire  fecurity  at  well  kx 
innagp  as  cofts,  cr  he  may  bring  an  adion  of  debt  on  the  judgment  and  have  damages  ^  detaaicre 
delnti.  There  are  four  court!  (all  inckided  under  the  lame  a^  of  parliament)  to  which  writs  of  etror 
fliay  be  mide  returnable ;  namely,  the  Houfe  of  l«ords  ;  the  court  holden  before  the  Lord  Chancellor, 
^nd  Treafurer,  and  Judges,  (under  the  31  Ed.  %.)  for  examining  erroneous  judgments  in  the  Exche* 
quer  {  ttie  Co«rt  of  Kxcbequer-Chamber  hoUen  before  the  Judges  of  the  Common  Pleas  and  Bateas  of 
the  Exchequer,  (under  ay  Elis.  c  8.)  for  esammiog  into  errors  in  the  judgments  of  the  Coon  of 
B.  R.  (in  anions  not  commenced  by  original).  And  the  Court  of  B«  R.  for  corrc^ng  the  errors 
of  the  Common  Fleas  and  other  courts.  In  the  firft  (the  fioufe  of  Lords)  they  give  fomctimes  very 
large,  fometines  ?ery  (mall  cofts,  in  their  difcretion,  according  to  the  nature  of  the  c»fe  and  the 
Wal'onablenefs  M*  ooreafonablenefs  of  litigating  the  judgment  of  the  court  below.  And  thcfe  colls  are 
generally  comprifed  in  one  grofs  fum.  In  the  fecood,  cofls  are  given  by  the  Lord  Chancellor  or  Lofd 
Keeper  perfonaily.  And  upon  the  affirmance  of  a  judgment  in  this  court  the  pra^ice  is  fur  the  actoioef 
of  the  prevailing  party  to  draw  out  a  bill  of  coils  occa^oned  by  the  writ  of  error  and  the  fubfcqueot 
frocccdhigs,  upon  which  bill  the  Lord  Chancellor  figns  his  allocatur.  And  in  fuch  cafe  his  Lordlhip, 
m  order  to  compenfate  for  the  damages  fuft^ined  by  the  delay  of  execution,  ufually  makes  very  ItbenI 
allowances.  In  the  third,  the  courte  is  for  the  officer  to  fet^e  the  coiUt  untefs  any  particular  diiefiioB 
^  given  by  the  coott ;  and  he)  in  tax*ng  the  cofts,  allows  double  the  money  out  oiP  pocket  or  there- 
•bouti.  But  it  feems  this  was  when  the  Court  of  Exchequer  Chamber  allowed  00  intereil,  whcacas  in 
fevcral  hte  mftances  that  court  ha*  allowed  iotereft  on  the  fum  recovered  by  the  judgment  bekyw.  ]n 
the  fourth  courts  namely,  thg  King*s  Bench,  In  writs  of  error  firora  the  Common  Plegs,  £c.  tbe 
•Acer  taxes  the  cofts  of  affirmance,  and  taxes  them  in  the  fame  manner  as  be  tfxes  pdier  coftt,  tbougli 
Somewhat  more  liberally.  Vidit  fer  Locd  Mansfield,  C*  J.  Burr.  I096>  y*  BorC.  £xc1l  fnft.  331* 
HiiUo£k*s  Lftw  of  Cofta,  194.,  5. 

I.  T^  JlaU  4  jfnn.  c,  i6. /.  25.  it  18  ena^led^  "  That  upon 

^    •*  the  quaOiing  any  writ  of  error  to  be  fucd  out  after  the 

^*  faid  firft  day  of  Trwtiy  term,  for  variance  from  the  original 

**  reeord  or  other  defe£^|  the  defendant  in  fuch  error  (hall  recover 

*<  againft  the  plainti(F  or  plaintiffs  iiTuing  out  fuch  writ  his  cofts, 

*^  as  he  (hould  have  had  if  the  judgment  had  been  affircaed,  and 

«*  to  be  recovered  in  the  fame  manner." 

Aaodicr  a.  A  writ  of  error  was  tefted  in  HiL  term,  of  which  the  judg- 

SJ^'InThe  ^^^^  ^^^^^s  but  the  plaintiff  below  enters  continuances  upon  it  tSl 

cnieofGottid  Trifi.  term,  which  otc^ifioned  the  writ  of  error  to  be^  quaflied  \ 

\^^'.      and  a  queftion  being  made  as  to  the  cofts,  the  court  agreed  that 

thcr^^   '  ^^^^  "^^  being  a  faul^  in  the  writ  of  error  at  the  time  of  bringing 

plaintiff  ID    it,  but  being  occafipned  by  the  aft  of  the  defendant  in  error, 

"^h^**"i?  ^^^^^  ^^c  plaintiff  could  neither  forefee  nor  prevent,  it  was  not 

^,*b^g  ^  ^^^^  within  the  4  &  5  jlnn.  c.  i6«,  which  gives  cofts  againft 

dcfratedof    the  plaintiff  in  error,  upon  quafliing  defeftive  writs  of  error. 

JlfA^Sfit    ^^^^^'  Coulthurfi,  Mich.  $  G.  t.  Sir.  139. 

of  error  by  the  artifice  of  the  defendant  in  eiyor.  Pratt,  C.  J.  and  Eyre,  J.  were  yainft  |iinag  caih 
but  Powys  and  Foriefcue,  Juftices,  were  of  a  diffirrent  opinion  j  fo  the  court  being  divided,  the  writ  was 
quaihed  without  cofts  of  cither.  Str.  139.— -But  in  a'fubfe^uent  ufe  the  court  Cud  th9v  would  make 
a  defendant  in  error  pay  cofts,  if  it  appeared  that  he  entered  continuaocea  00  purpaiiB  to  meat  the  writ 
of  error.    Rejtndox  v«  Randolph,  Eaft.  %  G.  ^.  Str.. 834.'    ^cpl^.y* 

3.  The  defendant  in  prohibition  obtained  judgmept  in  Inland, 
which  was  affirmed  in  B,  R,  tlicre^  and  came  ovcr\  hither  by  a 

defe^iie 


tieMUTe  writ  of  enovf  which  was  quafhed  $  and  the  queftion 
ift^as,  whether  the  defendant  in  error  (hould  havor  cofts,  there 
being  none  given  in  the  courts  below  either  on  the  principal 
judgment  or  the  affirmance  ?  For  the  plaintiff  in  error  it  was 
faid  to  have  been  the  conftant  condruAion  on  3  H.  7.  ^.  lo. 
that  where  there  were  no  cods  in  the  original  a£lion  there  {hould 
be  none  on  the  writ  of  error^  and  the  4  &  5  jinn.  c.  |6,  extend 
only  to  cafes  where  the  defendant  in  error  would  have  cods  on 
affirmance  \  Cro.  Car.  425. ;  and  that  the  words-  delay  of  execo- 
tion»  in  3  //.  7.  are  confined  to  fuch  judgments  where  there 
are  cods  and  damages.  Per  Pratt,  C.  J. — 'The  authorities  on  the 
3  H.  7.  being  both  ways,  I  think  myfelf  at  liberty  to  go  into 
thofe  which  feem  to  me  grounded  on  the  bed  reafon,  and  thofe 
are  fuch  as  give  cods^  for  indeed  the  others,  which  are  built 
upon  the  words  delay  of  execution,  dand  on  a  very  flender 
foundation.  Suppofe  there  were  no  cods  in  the  original  fuit,  yet 
is  there  not  a  manifed  delay  to  the  party,  for  after  ^  long  race, 
when  he  reaches  a  confultation,  he  is  but  in  the  fame  condition 
as  to  the  forwardnefs  of  his  fuit  in  the  inferior  court,  as  when  he 
firft  fet  out  to  defend  himfelf  agaiud  the  prohibition.  The  de» 
fendant  might  have  had  cods  below  if  he  had  aikcd  for  them, 
and  I  think  he  is  entitled  to  them  here.  Et  per  Forte/cue,  J. — Cods 
and  damages  will  lie  in  fome  prohibitions  }  Cro.  Car.  559.  Crsu 
£/iz.  617.  6;9« ;  befides  the  datute  has  the  word  vexation  as  well 
as  delay  of  execution.  And  the  opinion  of  the  court  was  that 
cods  fliould  be  paid.  Archbi/bop  of  Dublin  v.  Tbi  Dean  of  DuUutg 
Hit.  6  G.  I.  Str.  262. 

4.  Error  was  brought  in  B.  R.  of  a  judgment  for  defendants 
on  a  fpecial  verdiA  in  an  a£lion  of  eje£lment  in  C.  j9.,  and  two 
of  the  judges  were  for  reverfmg  and  two  for  affirming  it ;  but  at 
the  requed  of  the  counfel  for  the  plaintiff  in  error  the  judgment 
was  affirmed,  (in  order  that  it  might  be  carried  into  the  Houfe  of 
Lords,)  the  officer  being  directed  to  make  the  rule  fpecial  in 
this  cafe  on  recital  of  the  difference  of  opinion  amongd  the 
judges  and  the  confent  of  the  party.  Whereupon  the  plaintiff  in 
error  moved  that,  in  regard  this  was  not  an  affirmance  upon  the 
merits,  the  court  would  give  fome  dire£lion  as  to  the  cods  i  but 
they  refufed  to  do  any  thing  in  that,  and  faid  it  mud  take  the 
common  courfe  of  an  affirmance.  But  the  defendants  in  error 
were  afraid  to  take  any  cods,  whereupon  judgment  of  affihnance 
was  entered  up  in  the  common  form,  but  without  cods.  Tbtrnbf 
T.  Fleetwood  isT  a/.  Trin.  6  G.  I.  Str.  383. 

5*  On  demurrer  to  defendant's  plea  the  judgment  wts  qu$d 
querens  nil  capiat  per  blllam.  On  error  brought^  the  judgment  was 
feverfed.  The  plaintiff  thereupon  infided  to  have  full  cofts  to  that 
time,  the  ftat.  Gfoucefier,  2lnj/l.  2l{  8.  extending  to  all  cods  confequent 
upon  the  fuit.  Setlper  turk^At  common  law  there  were  no  cods 
upon  any  writ  of  error,  and  3  H.  7.  c.  10.  and  8  W.  3.  c.  ii. 
exten<i^only  to  the  cafe  of  affirmance  of  a  judgment,  and  that  very 
reafonably,  for  why  Ihould  any  man  in  the  cafe  of  a  reverfal  paf 
cofts  for  the  error  of  the  court  below  I  We  are  in  this  cafe  to 
jgive  fiich  judgment  as  the  court  below  (hould  have  given,  that  iSf 

judgment. . 


• «  •      '  * 

juagment  for  the  plaintiff  with  his  cods  to  that  time.     Thef 

could  have  no  confidcration  of  the  cods  upon  the  writ  of  error, 

therefore  let  the  Mailer  tax  the  plaintiff  fuch  cofts  as  he  would 

have  been  entitled  to  in  the  court  below  i   but  as  to  cofts  upon 

the  writ  of  error  in  this  court  {B.  R.)  he  can  have  none.     WjvUl 

T.  Siapietoft^  and  Shelburne  v.  Same^  Mich.  1 1  G.  i.  Str,  617. 

(«)  ^  If         ^*  Error  of  a  judgment  in  C  B.  to  the  fci.  fa.  quare  exec,  aon, 

Wrbrcpica    the  plaintiff  in  error  pleaded  in  abatement,  that  the  defendant  in 

Ir^Uxtet    ^"^^  ^"^^  married  fincc  the  judgment  and  before  the  iffuing  the 

*(A.  2),       fii'fi.9  and  on  motion  by  the  defendant  to  quafli  the  fci.  fa,  the 

1^^*  plaintiff  infifted  upon  cofts.     Sedpercur. — It  is  the  fame  in  a 

fci.  fa.  as  in  an  ad  ion  where  you  plead  in  abatement  and  the 

plaintiff's  writ  is  abated,  he  pays  no  cofts.    Had  there  been  no 

plea  in  abatement  and  the  party  had  moved  to  quafti  his  own 

writ,  we  fliould  have  made  him  pay  cofts  (0).   Pocklington  v.  Pech^ 

Mich.  12  G.  I.  Sir.  638. 

itbappeAs        iy,  A  writ  of  error  being  returnable  before  judgment  given, 

Jifotbatthe  ^^®  quaflied,  and  the  plaintiff  in  error  paid  cofts,  it  appearing  to 

^it  or  error  be  his  fault  in  ufing  the  writ  after  he  knew  it  was  fpun  out  by 

Bfuedoat     )iig  own  motion  in  arreft  of  judgment.     Rejindoz  y.  Randolph^ 

tually  f\$nedt  becaufe  otherwife  execution  woald  iflue  inftantly.     And  the  court  have  gone  To  far  thit 
if  a  writ  of  error  is  fued  out,  and  the  pUintifF  will  not  fign  judgment  till  after  the  return  of  the  writ, 
•in  order  to  avoid  (he  cScCt  of  it»  and  then  fuea  out  execution,  the  court  will  iec  the  exeeutioa  afidc 
Per  BuUer,  J.  in  ja^ues  v.  Nixoui  Tiin.  a6  G.  }>  t  Term  Kep.  B.  R.  279. 

8.  The  plaintiff  moved  to  difcontinue  upon  payment  of  cofts 
sifter  judgment  given  on  demurrer  for  the  plaintiff^  (but  not  en- 
tered upon  record,)  and  a  writ  of  error  brought  and  bail  put  in 
thereupon.    The  court  refufed  to  make  a  rule  to  difcontinus 
without  payment  of  cofts  on  the  writ  of  error.     Pyne  v.  Warren^ 
Mich,  6  G.  2.     BarneSf  169. 
s.  c.  men-       g.  Error  of  a  judgment  given  for  the  plaintiff  in  an  a£lion  qtd 
6Vin.  Ah,   '^^  ^^  *'^^  ftatute  of  ufury  12  Ann.  R.  %.  c^  16.,  the  judgment 
337.  pi.  12.  being  affirmed,  it  was  moved  that  cofts  might  be  taxed  for  the 
str.  1084..    defendant  in  error.     There  being  a  contranety  in  the  books,  the 
uL  1^"*     court  took  time  to  advife,  and  afterwards  Let^  C.  J-  faid,  that 
notwithftanding  the  cafes  cited  againft  cofts  and  alfo  the  cafes  in 
I  S/V/.    ,     \  Raym.  134.  the  court  were  of  opinion  the  defendaot 
in  error  ought  to  have  bis  cofts  \  and  this  by  the  exprefs.words 
ci  '^H.^.  c.  to.  which  does  not  fay  ^<  in  delay  of  execudon  for 
<*  damages,"  but  <<  in  delay  of  execution*'  generallv :  and  he 
.mentioned  Cro.  Eliz.  617.  659.  as  in  point.    He  alto  faid  that 
the  cafe  in  i  Vent,  88..  might  be  conGdered  in  a  different  light 
from  the  others  upon  a  very  ftri£t  conftrudiion  of  the  ftatute ; 
and  that  the  prefenc  cafe  was  the  ftronger  by  reafon  of  xhtjlat. 
8  (5*9  i^.  3.  c.  II.   which  gives  cofts  to  a  defendant  where 
judgment  is  eiven  for  him  and  affirmed  in  error.    Fergtfon  v. 
Rawlinfony  HiL  11  6.  2.    And.  1x3. 
t.c.  Hep.       10.  To  a  declaration  in  debt  on  a  recognizance,  the  cpn- 
Hiudw.473,  ^5t5ott  whereof  on  oyer  appeared  to  be,  (after  reciting  that 
ifthepijja^  the  plaintiff  had  obtained  a  judgment  in  ejedmcnt  in  B.  K 

againft 


againft  die  defendant,  which  was  afterwards  affirmed  in  the  Ex-  tlfr  were, 
chequer-Chamber,  and  that  a  writ  of  error  was  brought  thereupon  JJ^^*^"^' 
In  parliament  and  then  pending,)  that  in  cafe  the  faid  judgment  ejeameot 
fliould  be  affirmed,  if  the  defendant  (hould  pay  unto  the  plaintiff  being  «f. 
all  fuch  cofts  and  damages,  fum  and  fums  of  money,  as  (hould  be  ^^^^^ 
awarded  upon  or  after  affirmance  of  the  faid  judgment,  then,  (5V.  in^e  •  writ 
the  defendant  pleads  that  after  acknowledging  the  faid  recogni-  of  inquiry,  it 
zance  and  before  the  bill  brought,    no  cofts  or  damages  were  ^^n^' 
awarded,  (sV.     Replication  that  the  judgment  mentioned  in  the  rightly 
condition  ^8  affirmed  in  parliament,   and   that  the  piainttiF  pi«aj«d)pre. 
did  thereupon  recover  againft  the  defendant  60/.  for  cofts  and  cover^m 
damages,  and  affigns  for  breach  the  non-payment  of  the  faid  fum.  thing  in  a 
The  defendant  demurs )  but  the  whole  court  were  of  opinion  that  ^/«s^^ 
the  breach  of  the  condition  of  the  recognizance  was  well  affigned,  tntoMfumi 
er  (in  other  words)  that  the  cofts  and  damages  awarded  by  the  thcref<uc  a 
Houfe  of  Lords  are  fuch  as  the  defendant^  by  his  recognizance  **••  <4«mi<« 
fubje&ed  himfelf  to  pay.    For  a  writ  of  inquiry  is  a  new  remedy  m^^^ 
inftituted  for  the  benefit  of  plaintiffs,  and  is  only  neceflary  as  to  tack,  1% 
wafte  and  mefne  profits,  which  it  is  the  proper  bufinefst)f  a  ^"^t//*^ 
jury  to  inquire  of;    but  a  plaintiff  may  waive  thofe  damages,  Ihepiatiicur 
and  where  he  will  be  fatisfied  with  the  cofts  only  for  a  delay  of  mejcameiir 
execution,  he  is  within  the  firft  proviGon  of  the  ftat.  Car.  2,  J^ ***"/** 
which  hath  no  repealing  words  in  it,  and  makes  no  diflference  jJdgmnt 
between  an  ejeAment  and  other  aflions  as  to  thofe  cofts.     Doe  v.  for  biscofti 
Rifocb,  Eaft.  II  G.  2.   And.  153.     ^  Tf^'^ 

widioat  haviog  any  writ  af  liiquiry.    Bull.  Ni  Prii  8S, 

I T.  Upon  a  rule  to  (hew  caufc  why  the  cofts  of  a  writ  of  error  '« *«  «®«»« 
fliould  not  be  paid  by  the  plaintiff  in  the  original  aQion,  it  ip^  ^VJ'J'ntf^ 
peared  that  he  had  obtained  a  verdi£l  and  taxed  cofts,  that  judg-  took  a  ver. 
ment  was  figned  but  not  entered  upon  the  roll ;   that  after  the  ^'^^  ^ "' 
writ  of  crrwr  was  fued  out  the  plainiiflF  entered  a  remiaitur  as  ^^^^  ^i^^f^ 
to  part  of  the  damages,  it  being  apprehended  that  the  writ  of  error  the  fum  doe 
was  fued  out  on  account  of  an  excefs  of  damages.    The  rule  was  ^  .^">>  *n<^ 
ilifcharged.  Et  per  ^«r.— The  plaintiflF  had  a  right  to  enter  a  re.  ^'l^^^,^ 
mittitur  as  to  part  of  the  damages,  at  any  time  before  the  judg-  for  chat  fuA 
ment  waa  entered  on  the  roll  \  and  confequently  the  bringing  of  '?^**^*  *^*'^*» 
the  writ  of  error  was  premature.    Cooper  w.Roiifu,  Trin.  13  G.  3.  ^„J?ge$\*id 

Sajef^S  Law  of  Cofts,   207*  in  the  de- 

claration 
were  only  600  il    A  writ  of  error  being  brooght,  it  wu  mored  for  leave  to  enter  a  leinittitar  of 
llw  1 1  /•    TUt  the  «ourC  aUowod  upon  the  teimt  of  paying  the  cofti  of  the  writ  of  error.    Pickwoo4 
▼.  Wright,  Tria.  31  O.  3.  x  H.  Blackft.  643*    ruit  ffi^  letter  (R),  pi.  !•  nurg. 

• 

«  I  a*  The  court  of  Exchequer-Chamber  is  bound  to  allow  double 
cofts  to  the  defendant  in  error  on  the  affirmance  of  a  judgment 
•pf  the  court  of  King's  Bench  in  all  cafes.  Vide  Shepherdy  one,  i^c* 
y.  Mackretb  in  Cam.  Scac.  Hil.  34  6.  3-  2  H.  Blackft.  284. 

13,  Where  a  writ  of  enor  is  brought  to  rcverfc  a  judgment,  ^^\^^^^\^ 
(though  a  dilatory  proceeding,  and  in  many  cafes  rcprchcnfible,)  ^  •''^*' 
jet  as  it  fprings  out  of  the  original  debt,  which  it  the  fubftratum 
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of  the  wholCf  .the  certificate  of  a  l>ankrapt  which  difcharges  him 
from  the  original  debt  alfo  difcharges  him  from  the  epfU,  of 
profecuting  the  writ  of  error.  Per  Ix>rd  Ktnym^  C.  J.  in  PbUE^ 
V.  Bnwip  Eaft.  35  G.  3.  6  Ttrm  Rtp.  B.  R.  284. 

1!!!!L?2*-  (E)  On  Demurrer  {a). 

4«)  yUU  a»Si,  letter  (A.  »)^  pL  16. 919.;  ^,  letter  (R)»  pi.  t. 

I.  I N  quart  impeJii,  where  judgment  it  given  for  the  defendal^t 
^    upon  a  demurrer,  he  (hall  have  colls.    AnmtjmouSf  Tnn4 

1 1  Ann.  Rep.  Ca.  Pra3.  C.  B.  4.  y?i/  v/i^  next  pi.  and  the  mar« 

gin  to  it. 

tn jtufrt  im-      2.  In/ormedon  in  remainder^  judgment  was  given  for  die  tenant 

f^  i^^*    upon  demurrer,  and  a  queftion  was  made  whether  cofts  fliould 

SPeoforche  be  given  according  to  the  a£l  8  (^  9  W^«  3*  ^.  ii.     It  was  b« 

MefldaotMi  Cfted  for  the  demandant  that  the  tenant  ought  not  to  have  cofts, 

^^^^'     becaufe,  if  the  demandant  had  recovered,  he  could  have  none^ 

the  pij^atiff  and  that  the  intent  of  the  ftatute  was  only  to  extend  the  defend^ 

■Mfcd  that   ant's  remedy  for  cofts  to  demurrers  in  fuch  aQionsy  and  cafes 

1^^^®*  where  cofts  were  before  recoverable  upon  a  verdi£^  or  nonfuit« 

Might  be  «t«  And  the  court  determined  that  no  cofts  /honid  be  allowed*    MUm 

Ibaunedfrom  Ur  V.  Seagravc  Ist  Ux.  Hit.  10  G.  I.  Rip.  Caf.  PraB.  C.B.  25. 
tuiiiS  the 

Mcadaot  hit  cofts.  After  trgnment  the  court  took  tine  to  coofidery  and  then  Lord  Loaghbofooibt 
C*  J.'ddivcred  their  opioioo  tbui.  After  haviag  tikco  the  confttudion  of  the  fiat.  8  &  9  W.  }.* 
C  SI*  and  the  cafea  cited*  Into  full  confidcratioo,  we  are  of  opioioQ  that  the  dcftodant  it  not  cndiki 
so  cofta  OB  tlie  demoncr.  Soon  after  the  gaffing  th^  ftatuttt  namelyy  in  the  loth  year  of  King  W. 
the  cafe  of  Thsnat  v.  Uoyd  wu  decided  in  the  Riflg*a  Bench*  which  it  reported  1  Salk.  194.  i  Loid 
Hayiii.  336.  Conh.  481.  j%  Mod.  195*  ^  Vip.  Ah.  339.  pi.  5.  in  which,  on  a  plea  of  privilege 
hy  the  ddeodanry  whkh  wat  holdea  gMd  on  dcOMitrer,  ic  wat  cooceaded  he  wat^  entitled  to  ceAi  in 
coofequeoce  of  the  judgment  j  hut  the  dctcraMuCion  of  the  court  wat»  that  coftt  were  only  given  by 
the  ftatttie  where  the  right  waa  reciprocal  between  plaintiff  and  defendant.  In  the  fecondycar  of  Qneea 
Aaat  the  ftae  qucaion  came  before  the  Court  of  IC  B.  in.  the  cale  of  Garland  v.  Extend^  x  Salk.  194. 
Lord  Raym.  991.  6  Vin.  Ab.  339.  pi.  5.  on  a  plea  in  abaiement*  and  coUt  were  agnia  refiM. 
After  theft  cawa  came^  the  aaonymout  cafe  in  thit  court,* (^afr,  pl<  '0  where  it  it  ftaoed  that  the 
defendant  waa  holdeS  to  be  entitled  to  coftt.  But  in  the  10  C.  t.  Miller  v.  Seagrave  undcawcns  re- 
peated argument  and  confiderationy  and  though  one  of  the  judgei  difibcd  at  firfe  from  the  left  of  dbe 
eourt»  yet  it  wat  afttrw^t  folemoly  refolved  that  no  coftt  feould  be  allowed.  The  conftruAioa  which 
wat  put  on  the  ftatute  in  that  cafe  we  think  the  true  one,  thtt  the  colli  given  by  it  are  coitliocd  to  cafet 
where  the  plaintiff  at  well  ai  defendant  it  entitled  to  them.  Thrale  and  othcrt  v.  The  Bilhop  of  LondoB 
and  othcri.    Mich*  31  G.  3.  i  H.  Blackft.  530. 

^tdipt^t  3.  AAion  on  the  cafe  hj  a  commoner  againft  the  defendants 
^j*»  (^)»  for  digging  turves,  Wr.  upon  the  wafte  where  the  right  of  com- 
in  trefpafe  oion  was  claimed^  whereby  the  plaintiff  could  not  have  and  enjof 
mtfrrr/M-  fam  omph^  &c.  Defendants  pleaded  non  cuL  to  the  whole  and 
tiM'^^d.  ^^^  fpecial  pleas,  one  to  the  firft  and  the  other  to  the  fecond 
ant  pleaded  count  of  the  declaration  ;  the  plaintiff  new  alSgned  to  each  of 
"^  ^*'  ^  ^^^  fpecial  pleas,  and  the  defendant  pleads  fpeciall j  to  the  new 
1^^^^**  (*  aflignments,  to  which  fpecial  pleas  the  plaintiff  demurred  and 
theiepUca-  had  judgment,  but  upon  trial  of  the  iflue  he  was  nonfuitedL 
^  ^wiiiHi^  There  being  a  doubt  as  to  the  mode  of  taxing  the  cofts»  andl  the 
defendant  court  being  applied  to,  it  was  diredied  that  the  prothonotpry 
demurred,  (hould  tax  the  plaintiff's  cofts  of  demurrer  according  to  the  ftat» 
'i^^'^ffhad  ^  '^^^^  ^^  ^^^^  ^^  much  as  (hould  be  thereon  allowed  be  de* 
^id^i,    dv&ed  out  of  the  fern  that  ihould  be.  allowed  the  defendants  for 

ihcir 


their  cofts  in  the  a£lioii,     Greenhow  r.  HJley  and  (dherf^  Eaft.  becmfe  tbc 

ai  G.  a.     Barnes^  136^  pleaofjaf- 

•^  ^  cincttiun  it- 

felf  was  bad*  The  caufe  afterwards  went  down  to  trial  oa  the  fcf  eral  ilTuet  which  had  been  taken,  and 
the  def^sdanc  obtained  the  ^ea.  Motion,  on  the  part  of  the  plaintiff,  for  the  Mafter  to  tas  his  cofta 
occa6ooed  by  the  demurrer,  and  that  the  amoont  of  fuch  cofts  might  be  deduced  out  of  the  cofts  al- 
lowed to  the  defendant  on  the  pofita.  The  queftion  was.  Whether  under  the  ftat.  4  Ann.  c.  16.  the 
plaintiff  had  a  right  to  the  cofts  of  the  demurrer  adjudged  m  his  fsvour  ?  And,  per  Buller,  J.  —Before 
this  ad  of  parliament  only  one  plea  could  be  pleaded,  when  records  were  of  courfe  lefs  expenfive  than 
they  are  at  prefeot.  The  meaning  of  the  legi/lacure  in  paffmg  that  wOi  was,  that  tlioogh  they  would 
grant  an  indulgence  Co  a  defendant,  by  permitting  him  to  plead  fevcral  pleas,  yet  it  (hould  not  be  pre- 
judicial to  the  plaintiff;  and  therefore  the  cofts  oif  double  pleading  are  by  the  ftatute  left  in  the  difcre- 
fSon  of  the  court.  Then  ic  is  material  10  confider,  whether  under  this  claufe  of  the  wBt  the  quantum 
of  the  cofts  only  is  left  to  the  difcretion  of  the  court,  or  whether  a  difcretion  is  ycfted  in  them,  whether 
they  will  or  will  not  allow  any  cofts  at  all.  1  am  of  opinion,  that  on  this  claufe  the  plaintiff  is  entitled 
to  cofts,  and  that  the  quantum  only  is  in  the  difcreiirn  of  the  court.  The  Ibrm  of  entering  judgment 
for  the  oofts  in  all  cafes  ftates  it  to  be  by  the  difcretion  of  the  court ;  but  that  is  only  as  to  the  quan- 
tum. It  is  faid  that  the  plainiiff  diould  nut  hive  argued  the  demurrer  till  after  the  iffoes  had  been  tried, 
in  order  to  avoid  the  expence  of  the  demurrer ;  but  that  arggment  is  not  well  founded,  becaufe  an  ex. 
pence  is  imroediatdy  incuired  by  the  pleadings.  The  plaintiff  had  ^  right  to  argue  die  demurrer  either 
before  or  after  the  trial ;  atid  it  is  better  to  argue  it  before,  becaufe  a  demurrer  may  put  an  end  to  the 
ivhole-  Here  the  dcmutrer  was  in  confequence  of  the  bad  plea  pleaded  by  the  defendants  ;  and  as  the 
plaintiff  had  judgment  on  that  plea,  he  is  lilcewife  entitled  tp  the  cofts  of  it.  Crofe,  J.  Was  of  the 
Uxat  opiaioo.    Dubaly  v.  Page  and  another.  Baft.  aS  G.  3.  a  Term  Rep.  K.  B.  391. 

4.  liTue  and  demurrer  being  joined,  the  plaintiif  recovered  a 
verdid,  and  the  defendant  had  judgment  upon  the  demurrer. 
The  court  ordered  the  prothonotary  to  tzi^  coils  on  both  fides, 
and  that  one  fliould  be  fet  off  againit  the  other.  Tates  v.  Gun  isP 
Ux.  Mich.  25  G.  2.   fi(frnf^t  141. 

(F.)  Where  Defendant,  or  one  or  more  of  the  De^  6Viner3j^ 

fendants,  ftiall  have  Cofts  {a).  \^aiTjl) 

I.  T^Jat.  3  Jac  I.  ^.  15.  /•  4.  it  is  enaded,  ^«  Tlint  if  any  By  ftat 
-D    u  aftion  of  d^bt,  or  a£lion  upoh  the  cafe  upon  an  af-  ^^^^'^^ 
"  fumpfit  for  the  recovery  of  any  debt  to  be  fucd  or  profecuted.  (U  wMch' 
<<  againft  any  per(bn  or  perfons  in  any  of  the  King's  courts  at  that  of  ^ 
•<  Wejiminfier  or  elfcwhcre,  out  of  the  faid  court  of  Requefts,  it  J**-  ?•  '■ 
<«  (hail  appear  to  the  judge  or  jucjgcs  of  the  court  where  fuch  tJS^cM^ 
*<  a£lion  ihall  be  fued  or  profecuted,  that  the  debt  to  be  recovered  ^rmed)  the 
««  by  the  plaintiff  in  fuch  a£tion  doth  not  amount  to  the  fum  of  T**"?  ^^'Z^* 
•*  40  /.,  and  the  defendant  in  fuch  aftion  (hall  dyily  prove,  either  ^^of  Rt- 
*'  by  fufficient  teftimony  or  by  his  own  oath,  to  be  allowed  by  queft  in  the 
•«  any  the  judge  or  judges  of  the  faid  court  where  fuch  adiion  (hall  «''^y  ^^  L«»- 
•'  depend,  that  at  the  time  of  commencing  of  fuch  adlion  the  tended*©* 
**  defendant  was  inhabiting  and  refiant  in  the  city  of  London  or  every citicen 
<•  the  liberties  thereof,  as  above,  that  in  fuch  cafe  the  faid  judge  ^^^ 
'«<  or  judges  (hall  not  allow  to  the  faid  plaintiff  any  cofts  of  fuit,  and  every  ' 
<<  but  (hall  award  that  the  fame  plaintiff  (hall  pay  fo  much  ordinary  other  perfoa 
"  cofts  to  the  party  defendant  as  fuch  defendant  (hall  juftly  prove,  J^hS.*the 
<<  before  the  faid  judge  or  judges,  it   hath  truly  coft  him   in  city  or  itt 
««  defence  of  the  faid  fuit."  iibertias,aiid 

every  periqa 
rentiog  or  kcepng  any  flirj*  9  Aed,  ftall,  or  ftand,  or  fedfing  a  livelihood  within  the  city  or  its  liber:, 
ties,  againft  any  rc^<'n  whiitfoever  itthabitiog  or  Ccdung  a  livelihood  withm  the  iame  limits,  whilft  £1 
ii^bttiog  or  fecking  a  livelihood. 
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If  •  ^ftad.  But  by  feft.  6.  It  is  provided,  M  That  the  faid  ad,  or  any  thing 
Soo'whk?"  '*  therein  contained,  fliali  not  extend  to  any  rent  upon  any  leafe 
Mfht  u>  '*  of  lands  or  tenements,  or  any  other  real  contra£l9i  nor  to  any 
have  beat  <<  Other  debt  that  {hall  arife  by  reafon  of  any  caufe  concerning  a 
LMdwi****  "  tcftamcnt  or  matrimony,  or  any  thing  concerning  or  properly 
coon  of  ^*  be|ongix)g  to  the  EccleCaftical  Court,  albeit  the  fame  (bali  be 
Confcience  «  under  40/. ;  any  thing  before  contained  to  the  contrary  not* 
^ft-   •*  withftanding .» 

by  defauUi  be  cannot  afterwards  eoter  a  fuggeftioo  npon  the  roll  in  order  to  entitle  himfelf  to  cofts^ 

however  fmaU  the  damage*  may  bei  becaufe  when  an  tnqueft  is  taken  by  default,  the  deleadant  u  one 

Qf  court  to  all  purpolet  bat  having  judgment  againft  him.      Biainpton  v  Ciab^»  Hil.  3  G.  1.  Str.  46. 

But  the  authority  of  thU  cafe  it  ihalcen  by  what  was  f«d  by  Buller,  J.  in  Barney  v.  Tubbt  viheie 

he  obfervedy  that  **  a  defendani  after  judgment  by  default  may  be  deemed  to  be  in  court  for  ipany  pur* 

'  pofei  befides  cliat  of  having  final  judgment  agaJnft  him.**    And  it  fecm«  one  p^rpofc  it  that  of  en- 

criog  fuch  a  foggeftloo.     yide  %  H.  Blackft.  351. 

After  ▼erditi  tor  the  plalntiB'  in  an  a^ion  for  ufe  and  occupation  in  B.  R.,  in  which  the  damaga 
were  only  i  /•  7 1.  6i/  ,  ii  was  moved  that  the  defendant  might  have  leafe  to  fuggeft  on  the  foil,  that 
the  damage!  recovered  were  under  40 1.,  and  that  the  defendant,  at  the  time  the  adion  was  brought,  was 
an  inhabiunt,  Ac.  in  the  city  of  London,  and  liable  to  befued  in  the  court  of  Confcience  there,  under 
^he  ftat.  3  Jac.  t.  c.  15.  The  couit  thought  that  thit  cafe  wat  within  the  ei(ceptsoo,  and  that  the 
a^ion  fot  ufe  and  occupation  could  not  be  brought  in  the  court  of  Confcience  is  Lonoon,  and  ^  hk^ 
tion  wat  denied.     Woolley  v  Cloutman,  Mich.  20  G.  3*  Doug.  244. 

On  the  tiial  of  a  fpccial  a^ion  on  the  cafe  for  not  ddtvcring  i  certain  quantity  of  lemoni  according 
to  an  Agreeinent,  theplaintiiT  recovered  a  verdi^  for  1 8  r.  ^  J. ;  upon  which  the  defendant,  in  the  neic 
term,  noTed  lo  enter  a  fuggeilion  on  the  roll,  that  the  caule  of  atlion  arofe  within  the  city  of  Uiadofi, 
and  that  the  d^en^ant  wai  liable  to  be  fummoned  to  t>M  court  of  Kequefts  in  London.  It  wu  ob> 
jefted  on  the  p^p  of  the  plaimiflF,  that  this  cafe  was  nut  within  the  ftat.  14  G  ».  c.  19.  the  deoaad 
not  being  a  certain  Hqutdated  fu'm,  but  necefl*artly  uncertain,  becaufe  it  arofe  out  of  the  breach  of  an 
^reement*  Andfer  Loid  Kenjron,  C.  j.^lhi*  is  an  aAion  on  the  cafe  for  non-delivery  of  gooda 
nccording  to  a  contrail,  and  not  an  ad  ion  to  recover  the  value  of  the  goodt ;  and  the  ftatute  only 
a  pliei  to  cafea  where  a  certain  fina  it  due*  Jonas  ¥•  Greening,  Hii.  34  G.  3.  5  Term  Rep. 
B.  R.  s»9. 

By  (c€t.  %.  of  this  flat,  of  Tac.  1.  the  right  of  fuir^  in  that  court  it  only  given  to  every  citiaen  and 
freeman,  or  any  other  perfon  inhabiting  within  the  city  or  its  liberties,  being  a  viAualler,  tradcfffltn« 
hr  labour rng  man,  againft  perfons  of  the  fame  defciiption.  The  4th  fcftion,  which  gives  the  defeod- 
ant  coflt  when  the  daifeiiages  are  under  40 1.  makes  it  nrceflfary  for  him  to  prove  that  be  was  an  inhabitant 
and  refiant  of  the  city  as  above;  but  fayt  nothing  re|triAiveof  the defcription  of  the  plaintiff.  How. 
eyer,  Mr.  Douglas  fuppofes  that  ^th  daufes  muil  be  taken  together,  and  that  the  defendant  ou^t  19 
fli^w  that  the  plaintiflT  viras  fuch  a  perfon  as  ts  authorized  by  f.  %.  to  fue  in  the  city  ccurt.  So  it  feems 
to  fiave  been  underltood  in  Hickman  v.  CoUey,  p^f,  pi.  9.  and  in  Brampton  v.  Crsbb,  Str.  46.  and 
Pitts  ▼•  Carpenter,  Str.  1x91*  )  Wilf*  19?  *  the  fuggefHon  ftated  both  the  plaintiff  and  defendant  to 
he  citltent  of  London.  The  afHdavit  in  WooUey  v.  Cloutn^an  ftated  only  the  defendant's  re6ancy| 
and  the  rule  did  not  go  to  the  fuzgelfioti  00  the  roll  of  any  thing  touching  ihe  plaintifT^s  defcription,  or 
where  he  inhabited,  kldt  Doug.  245.  (n.  }.)•>— However,  in  a  fubfequent  cafe,  v^hcic  tikc  platniMF 
4>btained  a  verdici  for  34 1.  iot  goodk  fold  aiid  delivered,  and  a  motion  v^-as  made  for  leave  to  enter  a 
fuggelHon  on  the  roll,  that  at  the  time  of  commencing  the  fuii  the  plaint!^'  and  defcndint  were  ciutro^ 
and  fteemea  of  London,  and  that  the  defendant  refided  within  the  jurifd'^ion  of  the  court  of  Re^ucilsv 
and  amcfnable  thereto,  and  that  the  traofailion  which  was  the  fubjed-maiter  of  the  a^lioif  afolc  withhi 
the  fame  jurifdidlion  :  but  it  alfo  appeared  by  the  affidavits,  that  the  piaintift'  did  not  rcfide  within  the' 
fame.  The  co^rt  (^id,  it  was  plain  from  the  words  and  general  fcope  of  the  flat.  C.  %.  diat  it  wat 
only  intended  to  extend  to  petfont  refiding  within  the  jorifdidion  of  the  court  of  Rcqucfla,  and  that 
the  word  hka^uig  moil  be  taken  to  •pply  as  well  to  citigens  9n4  freemen  at  to  every  other  perfon 
there  dcfcrtbed :  if  it  were  otberwife,  there  m'ght  be  a  failure  of  jufUce  ^i  many  cafea  f  and  tha; 
^ourt  could  not  have  enforced  payment  of  coft^  in  the  prefent  cife  if  they  had  adji)dged  the  plaintiff  *s 
demand  to  be  unfounded.  Webb  v.  Brown,  Hit.  34 G.  3.  5  Term  Rep.  B.  R.  S3S-^— By  23  G.  s. 
€.  30.  wh:ch  efla|iUikft  the  court  of  the  Tower  Hamlets,  diere  it  no  reftridiaii  aa  to  the  plaintiff^ 
ard  apy  perfon  mav  be  focd  who  keeps  a  ihop,  ihed,  ftall,  or  ftand,  fecka  a  livelihood,  0|  trades,  or 

deals  within  the  diftriA,'  f.  5.'  vule  Dong.  245.  (n.  2.) If  at  the  trial  of  an  adion  of  sfimffi  the 

parties  agree  tO  reter  the  matter  tq  arbitration,  and  the  arbitrator  aiward  only  a  fnm  under  40s.'  to  be  do^ 
%(*  the  plaintiff  at  the  commencement  of  the  action,  the  defendant,  (both  be  and  li^  pbiofiff  liviof 
within  the  jurifdtdion  of  a  court  of  Confcience,}  is  entitled  to  enter  a  fuggeftion  on  the  roll,  ia  ocder 
to  have  hit  co  >s.  Biitkr  ▼•  G»bb,  HU  »t  C.  3;  HoUock*i  Law  of  CoOs*  i6z.  cltta  iapcj^  Piaa, 
K.  B.  3Cj;.36g.  ... 

#  2.  f^ 


t.  S.  brought  an  z&ion  of  ejeQment  agaiaft  fereral  perfons^ 
Vat  was  nonfuited,  and  he  paid  cofts  to  one  of  the  defendants 
who  was  in  bis  intereft ;  and  upon  motion  the  court  faid,  they 
could  not  relieve  the  other  defendants.  JordcM  v.  Harper^  Eafi. 
SC.  I.  &r.5i5. 

3*  h  was  held  clearly,  that  upon  a  nonfuit  on  an  iflue  in  abate- 
ment the  defendant  (hould  have  his  cods }  for  if  it  had  been 
found  for  the  plaintiffi  it  would  have  been. peremptory,  and  he 
would  have  had  his  cofts.  jlpUn  v.  Conjlnblc,  Trin.  13  G.  i.  Rep, 
Ca.  Pr(t£i.  C  B.  35,  But  it  fcems,  if  the  defendant  has  judg«* 
ment  on  a  demurrer  in  abatement,  he  (hall  have  no  cods.    Ibid. 

4*  Upon  the^o/.   lG*  2.  r.  22..  for  fetting  one  debt  againft  s.c.  PmA. 
another,  a  motion  that  no  cofts  (hould  be  allowed  was  made,  for  ^^s-  c.  B. 
there  was  no  verdi£l  for  the  defendant,  only  an  indorfement  that  ^^^' 
13  /.  was  due  to  the  plaintifFfor  rent,  but  that  on  balancing  ac- 
counts there  appeared  due  to  the  defendant  13/.    The  court  de- 
clared, that  the  indorfement  on  the  record  was  according  to  the 
intent  of  the  ad,  and  was  a  good  verdi£%  to  entitle  the  defendant 
to  have  his  cofts  as  in  other  cafes,  and  alfo  his  cofts  for  maintain- 
ing and  fupporting  his  verdi£t.     Geale  v.  Chapinaa^  HiU  3  G.  2. 
Rep.  Ca.  Praff.  C.  B.  65. 

5.  The  inhabitants  of  an  hundred  being  liable  to  be  made  de«  S.CFiugih. 
fendants  by  the  ftatute  of  Wmton^  and  by  fubfequent  ftatutes,  to  *9^* 

pay  cofts,  they  have  in  confequence  a  right  to  cofts  in  cafe  the 
plaintiff  in  fuch  an  a£lion  bevonfuited,  which  cofts  they  may  re- 
cover againft  the  plaintiff;  and  in  cafe  he  ibould  be  in  execution 
for  them  and  efcape,  they  may  recover  them  in  an  aAion  againft 
the  (heriff  for  an  efcape.  Homines  httnd.  de  Lavsrefs  v.  Zhipmarty  . 
3Vm.  5  G.  2.  PraB.  Reg.  C.  B.  203. 

6.  Upon  a  motion  by  the  plaintiff  to  quafli  his  own  writ  of  s.c.  Pn^. 
inquiry,  it  being  executed  after  the  return,  it  M'as  ordered  that  the  Reg-C.  B. 
defendant  (hould  be  paid  the  cofts  he  had  been  pnt  to  by  the  ^^* 
writ.     Suttie  v.  Layconj  Mich,  7  G.  2.  Rep,  Ca.  PraB:  C.  J5.  93. 

7*  In  ajfumpfit  fome  of  the  defendants  pleaded  mn  ajjfumpfit^  and  S.  C.  Praa. 
others  let  judgment  go  by  default ;  thofe  who  pleaded  had  a  ver-  ^^*  ^*  *• 
di€b ;  and  it  was  moved  that  they  ftonld  have  cofts  on  the  verdi£l,  s.p*  shmbb 
the   plea  going  to  all  the   declaration;    allowed   accordingly.  v.Banctt 
Langdon  y.'rinicombe  and  othirs^  Trin.  jUiCt.  ^ep.  Co.  PraB.  ^^^^"^^^^ 
C.  B.  107.  qiH.  Bldidta.  at. 

8.  An  adton  on  the  cafe  for  a  nnifance  was  brought  againft  s.  c.  Con- 
two  defendants ;  there  was  a  judgment  by  default  againft  one,'  °*"»^-  *i** 
and  the  other  was  acquitted  on  a  plea  of  non  cut.;  and  the  quef- 
tion  was,  whether  he  was  entitled  to  cofts.  '  Upon  confideration 
the  C.  J  delivered  the  opinion  of  the  court,  that  he  was  entitled 
to  no  cofts.  Before  the  ftat  8  &  9  W^.  3.  if  one  defendant  wa^ 
acquitted  he  W813  not  entitled ;  the  oouns  conftruin^  the  former 
mds  to  relate  only  to  the  cafe  of  a  total  acquittal  of  all  the  He- 
fendants.  This  being  an  inconvenience,  the  8  (5*9  ^.  3-  ^*  1  '*• 
^are  cofti  where  ow^  of  the  ilefendants  is  acquitted,  unlefs  the 
II  P  d  a  judge 


x 


4ot  Cofiir. 

ju^  oertifies  a  reafonatte  caufe  to  make  him  a  defendant.    And 

that  a£b  extends  to  trefpafs,  aflault,  falfe  inoprifonment,  and  cjeft- 

ment.    The  prefent  z&xom  is  trefpafs  on  the  cafe ;  and  as  thofe 

(tf)SirJtiiict  aAs  giving  cods  have  alwajrs  been  looked  upon  as  penal  ads  (<i)« 

^"'^Lo^"   "^^  ^°  ^  extended  by  equity,  we  mud  take  this  to  mean  only 

Hardwicke    tfefpafs  tii  it  ormism     DtUfff  r,  Cooke  and  others^  HiL  8  G.  2. 

tohaveiaJdy   Sin  1005. 

that  tboagh 

in  hit  own  mind  he  was  not  fatisM  that  coftt  arp  in  the  nature  of  a  penalty t  {(or  thrj  (eaaed 

to  him  rather  in  the  nature  of  a  fatisfa^on})  yet  he  thoMght  the  court  not  autlioriaed  to  detenuoe 

contrary  to  all  former  refoltttions^  wbcidn  they  had  been  fo  fonarae4*    Burr.  128S.    Fid$  ««/r« 

letter  (C),  pU  4. 

S.C.  And.      p.  ^yjlat.  3  Jac.  |.  f.  Tj;.  It  is  provided,  that  if  one  citizen 
377*  of  London  fue  another  out  of  the  junfdi£^ion  and  does  not  recover 

»l.  if"  '*  4^  ^'9  ^^  ^^'^^^  "^^  ^"^y  ^^^^  ^^  ^^^  coSih  but  (hall  alfo  pay  to 
the  defendant  fo  much  ordinary  cofts  as  fuch  defendant  flial) 
juftly  prove  it  h»th  cod  him  in  defence  of  the  fuit.  In  a  cafe 
vrhere  the  vcrdi£l  was  lefs  than  40  /•  the  court  gave  the  defcndr 
ant  leave  to  fugged  it  upon  the  record,  as  the  only  way  to  get  at 
his  cods  )  and  a  fuggedion  being  made,  and  a  demurrer  put  into 
it,  which  was  adjudged  for  the  defendant,' it  came  to  be  a  queftion 
whether  the  cods  of  the  application  (hould  be  allowed,  or  only 
cods  of  the  trial  and  former  proceedings,  this  not  being,  ftriAIy 
fpeaking,  cods  of  the  defence.  But  the  court  ordered  the  cods 
of  the  whole  to  be  taxed.  Hickman  v.  Collej^  Mich.  13  G.  2, 
Sir.  1I20. 
rii.iHawk.  10.  Upon  the  trial  of  an  information  for  a  libel,  the  jury  ac« 
P.C.  c.  a6.  quitted  the  defendant  contrary  to  the  dirc£^ion  of  the  court ;  upon 
which  the  defendant  moved  for  cods  on  the  4  {5*  5  JF.  &•  Jf. 
f .  1 8.  which  provides,  that  in  cafes  where  the  defendant  is  ac<« 
quitted,  the  court  is  authorifed  to  award  cods  to  the  defendant, 
qnlefs  the  judge  (hall  at  the  trial  certify  that  there  was  a  reafon- 
^ble  caufe.  In  this  c^fe  no  fuch  certificate  was  aiked  \  but  it  was 
Hi(ided  op  for  the  profecutor,  that  it  was  difcrctionary  in  the 
cpurt.  The  Chief  Ju(lice  certified  ore  tenus  that  it  was  a  verdiA 
again d  evidence  ^  but  then  he  and  all  ibe  others  held,  that  it  wa^ 
now  too  late  to  inquire  into  the  probable  caufe  \  and  that  it  was 
not  difcrctionary  but  compulfory  upon  them,  where  there  was  no 
^certificate.  So  the  defendant  |)ad  bis  cods.  Rjtx  v.  JFoodfaHt 
fqft.  13  6*  2*    Sir.  1131. 

ir«  Upon  a  trial  in  ejeAment,  the  plaintiff  obtained  a  yerdi£l 
againd  ^.,  £.,  and  C,  three  defendants ;  D.  the  fourth  wu 
iFound  not  guilty.  PlaintifPs  cods  were  taxed  upon  the  pofteof 
and  alfo  p.'s  (at  3 1,).  JD.  applied  to  the  court  to  be  al« 
lowed  a  fhird  part  of  defendants'  common  cods,  and  all  hia  extra* 
fMrdinary  cod$,  but  it  appeariag  that  the  allowance  of  cods  waa 
juftf  and  that  the  motbn  was  a  mere  contrivance  to  charge  the 
plaintiff *8  leflbr  with  extraordinary  cods,  which  were  accrued  on 
account  of  all  tlie  defendants  and  not  oa  the  {articular  account 
Hf  i).  0|>ly^  thpu^h  tl^  main  i^ueftion  was  determined  m  {rfain- 


\\S\  faVotiV ;  ^lid  though  JD.  was  tenant  id  defendant  J.^  atidiilii 
demuified  by  him,  the  rule  was  difcharged  with  cofts.  Ttrufioai 
ix  dem.  Jenkinfin  v.  JToodyiar^  Bfy.  isT  Un.  is^  al.  Hil.  l6  (x.  ti 
Barnes  y  131.  '  ^ 

12.  Upon  an  information  againft  the  defendant  for  following  a 
trade  contrary  to  the  ftatute  of  Elitabethf  the  defendant  had  a 
verdi£ty  and  obtained  a  fide-bar  rule  for  coftS}  which  it  was  moved 
fliould  be  fet  afide,  becaufe  the  defendant  himfelf  removed  the 
information  from  the  feflions.  The  court  however  feemed  to 
think  there  could  be  no  doubt  but  that  the  defendant  muft  have 
his  cofts  upon  thtjtat.  iS Elii.  c.  5.  but  ordered  precedents  to 
be  fearched  for  in  the  Crown  Office,  Daver^  To^vn  of,  qui  tarA  v. 
Hodgfon,  Trin.  19  fa*  20  G.  a.    1  Jf^ilf,  I3jjf. 

13.  After  a  vetdift  for  the  defendant  (in  prohibition)  as  to 
party  the  queftton  was,  whether  he  (hould  be  allowed  cofts  pur- 
suant to  xhtjldt.  it^.  3.  or  not  ?  In  quareitnpedit  if  dicfendant  hat 
judgment,  a  writ  is  awarded  to  the  biftlop )  in  replevin,  a  writ  of 
tetarrt.  habeiid.  aiid  cofts  are  given  to  the  avowant  in  fome  cafes 
hyjlat,  iilt.S.}  in  prohibition  by  4  Jac.  li  a  confultation*  it 
given ;  and  fince  the  Jlnt.  JTi  3.  cofts,  i^c.  if  verdict,  Xsfc.  pafs 
againft  the  plaintiiT.  Rule,  that  judgment  be  entered  for  a  con- 
fultatioh  ns  to  part,  and  for  cofts.  'Vhtpo/lea  was  agreed  to  be 
altered  with  refpect  to  finding  thslt  plaintiff  proceeded  in  the  fpi- 
ritual  court  after  the  writ  of  prohibition  delivered  to  him,  which 
is  material.  Ma/ton  v.  Ailam  and  others^  Mich.  22  G.  2» 
Barnes,   13b.  . 

14.  On  the  trial  of  art  a£lton  of  ttovef,  the  plaintiff  obtained  s.P.Mami; 
a  vefdi£t  againft  one  of  the  defendants,  but  the  two  others  were  a«r  v.  fiv- 
acquitted.  It  was  moved  on  the  behalf  of  the  t^d  defendants  ^^^^^* 
found  not  guilty,  for  cofts ;  but  denied,  it  being  an  a£lion  of  tref-  iC.i.  cited 
pafs  on  the  cafe,  and  not  within  the Jlat.  8  ftT  9  Jf^.  3.  giving  cofts  ^'V^^* 
to  defendants  acquitted  in  trefpafs.  Pcole  V.  Boltcn  and  otiert,  pttiu 
Hi/.  21  O.  2.  Barnefy  139. 

1 9.  BjJlaL  22  G.  2.  c.  47.  /  6.  it  is  enaAed,  "  That  if  siny  Upon  a  mie 
*«  a£lion  of  debt  or  a£tion  dn  the  cafe  upon  an  ei^um^t  for  re-  ^if'^J""* 
<<  Govefy  bf  siny  debt  to  be  fued  or  profecuted  againft  any  perfon  phbtlfl^ 
^<  or  perfons  aforefaid  in  any  of  the  king's  courts  at  Wejhmnftet  who  had  ob- 
*<  or  elfewbere,  out  of  the  faid  court  of  Requefts,  it  fliall  appear  5?^*^*^,^' 
**  to  the  Judge  or  judges  of  the  coUrt  where  fiich  a£tion  (hall  be  not  pay  coda 
•*  fued  or  profecuted,  that  the  debt  to  be  recovered  by  the  plaintiff  to  the  de- 
*•  in  fuch  action  doth  not  amount  to  the  (iim  of  40  /.,  add  the  dc-  f^^^^J  ** 
^  fendantin  fueh  afiion  (hall  duly  prove  by  fufficient  teftimony  thatattse 
••  to  be  allowed  by  any  the  judge  or  judges  of  the  faid  eourt  where  tjnjeofeoin- 
^  fuch  aaion  ftiall  depend,  that  at  the  time  of  cdntmencing  fuch  ^^"eh^** 
*'  a£lion  fuch  defendant  was  inhabiting  atld  refiarit  within  the  deftndant 
•*  faid  town  and  borough  of  Southwart,  Or  any  of  the  pariflies,  wairefiant 
*'  limits,  ahd  ptecinds  aforefaid  in  the  county  of  Sutry^  and  was  ^^^  ^  ^ 
^  liable  to  be  warned  ot  fummoned  befdre  the  faid  court  of  Re-  Southwarl^ 
'•  quefts  for  fuch  debt,  then  and  in  fuch  cafe  the -faid  judge  or  T**^?'V 
"  judges  (hall  not  allow  to  the  faid  plaintiff  any  cofts  of  fuit,  but  "^  '" 
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•f  tlic  cewt  <*  fliaH  award  that  the  faid  plaintiff'  (hall  pay  fo  much  otilnzrf 
•fReqtKftt  «<  cofts  to  the  party  defendant  as  fuch  defendant  Ihall  juftly  prove 
thcftscf  1.  **  befote  the  faid  judge  or  judges  it  bath  truly  coft  hioi  in  the  dc- 
•.47.  { that  <<  fence  of  the  faid  fuit." 

Che  pUiniiir 

Juid  alleged  ia  hti  declaration  that  the  fum  dut  to  him  wu  more  tlian  40  f .  but  that  the  verdid  was 

only  for  501.     The  rub  was  made  abfoto'c^  an4»  fer  RlderyC  J.^^We  aae  of  opinion^  that  as  the 

rlaintiQfdid  not  olraio  a  vcrdi A  for  4J1.  he  n  liabk  to  cofts.  In  the  3  Jac.  s*  c.  15.  the  words  are  «« the 
*  debt  to  be  teco%e*ed,"  yet  the  conftiudion  has  alwayi  been  that  if  the  defendant  be  tdiaot  wlcfain  the 
city  of  London,  the  plaintiif,  in  cafe  he  bring  an  aAion  in  ont  of  the  fupciior  cottrts,  is  liable  to  coftsr 
unlefi  he  obt^  a  verdiA  lor  401.  Wefton  v.  Donnelly,  Eoft.  19  G.  z,  Sayer,  97  3.  Law  of  Cofts^ 
^4.  In  order  to  authorite  the  Mafter  to  tax  cofts  for  the  defendant*  a  role  was  made  far  eotcring  a 
fuggeftion  on  the  plea  roU,  that  no  moie  than  30 1.  were  recoveied,  and  that  at  the  titue  of  commeocing 
the  adion  the  defendant  was  refiant  in  the  borough  of  Soothwark,  and  was  liable  to  be  fummooed  be*' 
loie  the  court  of  Requeftt  lor  the  town  aod  borough  of  Southwark  in  the  county  of  Surry •  Sayer,  273. 
The  proper  mode  of  proceeding  for  a  defendant  to  take  advantage  of  this  ftatute  it,  to  obtain  leave 
to  enter  a  fuggeftion  on  the  roll  after  Yerdid  or  in^ui(itIon,  and  net  by  plea  ',  the  6th  icdtinn  of  tl:ia 
being  the  fame  as  the  4th  of  the  London  a£l.  Barney  v.  TuWs  Mich.  35  G.  3.  a  H  Blackft.  3^1. 
^-Aod  leave  to  enter  fuch  a  fuggeftion  mvft  be  applied  for  before  ftnal  judgment,  and  ibefeliire  wheae 
a  writ  of  in<]uiry  ( jfier  judgment  on  a  gmaral  demurrer)  was  executed  on  the  5th  July,  and  the  term 
did  not  end  till  the  9tli,  on  which  day  final  judgment  was  (igned,  the  application  came  too  late  in  ihe 
fucceeding  tctm.  And  Eul!er,  J.  faid,  that  he  held  that  even  if  the  writ  oi  inquiry  bad  been  executed 
^n  the  laft  dayof  the  term»  the  plaintiflf  had  a  ri^ht  to  6go  his  judgment  as  of  that  Ceim.  Ib.^^ 
The  afiidavit  upon  which  to  ground  the  application  for  leave  to  enter  the  fuggeftion  nfaft  ftsite  rhat  the 
defendant  is  liable  to  be  wsrned  or  fummoned  to  attend  the  coot t  of  Rc^neftt  for  Southwark,  merely 
^tiog  lefiaftcy  within  the  jurifdidion  is  inlufticient*    lb* 

Thisftatuto  16.  By7?tf/.  23  G.  2.  r.  27. /.  8.  it  is  en»£led»  "  That  if  any 
contains  i€-  («  aftion  of  debt,  or  a£tion  on  the  cafe,  upon  ah  affum^t  for  tlie 
with*rcfpea  '*  recovery  of  any  debt  to  be  fued  or  profecuted  by  any  perfon  or 
to  the  per-  «  pcrfoDS  (rcfiaut  and  inhabitant  within  the  city  and  liberty  of 
Sid'm  fue  "  Wtjiminjier^  or  that  part  of  the  duchy  of  Lancafter  which  ad- 
0r  liable  to  ''  joiucth  thcrcto,  or  renting  or  keeping  any  Oiop,  ihcd,  (lall,  or 
be  fued,  "  (land  withtn  the  fame)  in  any  of  the  king's  courts  at  Wefltninjlcr^ 
2c  otheT  **  ^'  clfcwherc  out  of  the  faid  court  of  Requcfts,  the  plaintiff  (hall 
iUtutesctt-  **  declare  for  any  fum  of  money  not  amounting  to  the  fum  of 
ating  courts  «  40/.,  the  defendant  may  plead  generally  in  bar  of  fuch  a£tion, 
ftienoe  and  "  that  at  the  time  ofthc  commencing  offuch  aSion  the  defcndaiii 
likewife  an  '^  was  inhabitant  and  refiant  within  the  faid  city  and  liberty  of 
exception  of  ci  W'efimti/ler^  or  that  part  of  the  duchy  of  Lancajltr  aforefaid,  and 
d^rfbr  not  **  ^^*  liable  to  be  warned  or  fummoned  before  tlte  faid  court  of 
and  teOa.  '^  RequeftSi  without  pleading  any  other  matter  fpecially  \  and  in 
Aiemary  and  «  cafc  the  plaintiff  in  any  fuch  adion  fiiall  declare  for  the  fum 
ttufcaT'"'*'  **  ^^  40  J.,  or  any  fum  of  money  exceeding  the  fum  of  40 /.^ 
The*piain«  '*  the  defendant  may  plead  generally  (over  and  above  fuch  matter 
ttft  havuig  <(  as  aforefaid)  that  the  defendant  was  not,  at  the  time  of^com- 
alil'^thc  "  niencinff  fuch  adion,  indebted  to  the  pl^ntiff  in  any  fum  or 
triai\>f  a  *'  fums  of  money  amounting  to  the  fum  of  40 /.|  without  pleading 
caufe,  the  ((  any  other  matter  fpecially,  whereto  the  plaintiff  (hall  or  may 
ohtamed^a  **  '^P'Y  generally,  and  deny  the  matters  pleaded  as  aforefaid ;  and 
rule  to  fliew  *'  if  the  plaintiff  be  nonfuited,  or  difcontinue  his  adion,  or  verdiA 
catiicuhy  «c  pafg  againd  him,  or  judgment  be  given,  of  demurrer,  the  de« 
not^"a"      "  fendant  (hall  have  full  cotts/* 

liberry  to  enter  a  fuggeftion  on  the  record,  that  at  the  commencement  of  the  adioo  he  lived  within  the 
jutifdiAion  of  the  court  of  Rcquefts  of  Wtfimmfitr^  or  why  all  further  proceedings  mi^ht  be  ftayed  M 
the  230. ft.  c.iy.;  on  (hewing  caufe  it  was  infifled,  that  the  application  came  too  lare  after  pka 
p^acieJ.    To  th'.s  it  was  anfwered,  tUt  onkft  the  ccwrC  wou  d  mcetierc  in  that  ftage  of  the  pro- 

tteding^ 
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Tcfihed  ^'ifi'tttnt  model  by  which  a  plaintiff  may  be  deprived  of  cofts}  fome  by  fuggeftkjn  oo  the  roll  ; 
others  by  a  ceriificate  from  the  judge;  and  oihcr*  by  plea.  The  ftatute  in  qaeftidn  has  prefcribcd 
the  Utter  mode  J  and  fts  ihe  defendant  has  not  cho(b>  to  avail  himfelf  of  that,  h'n  ipptication  it  now 
too  late.    Taylor  v.  Blair,  Mich.  30  G.  3.  3  Term  Rep.  B.  R.  4S>* 

17.  By  113  G.  a.,  f.  33.  itiscna£lcd,  **  Tl^at  a  fpccial  county.  Intnaaioa 
«  court  (hall  be  held  at  Icaft  once  a  month  in  every  hundred  of  ^,^^jj^^ 
*'  the  county  of  MiddUfex  by  the  county  clefrk.    That  in  all  caufes  occupation 
"  not  exceeding  the  value  of  40/.  the  county  clerk  and  twelve  ofthepUin- 
*'  fuitors  of  the  faid  county  court  (hall  proceed  in  fummary  way,  ^^^^^^ 
*^  and  from  time  to  time  make  fucl^  order  or  decree  therein  as  they  fum  of  401. 
(hall  adjudge  agreeable  to  equity  and  good  confcience.     That  ^nd  upon 
in  cafe  any  aftion  of  debt  or  aftion  upon  affumpfit  (hall  be  com-  ^^T^"^^ 
menced  and  profecuted  in  any  of  his  majefty's  courts  of  record  on  „m  af^ 
**  at  Weftminfter^  and  the  defendant  at  the  time  of  fuch  a£kion  >«/// *he 
brought  (hall  live  or  rcGde  in  the  faid  county  of  Middlefii^^  and  £""JJ^'^  *Jy 
be  liable  to  be  fummoned  to  the  faid  county  court,  and  the  jury  reafoaofihe 
««  upon  the  trial  of  fuch  caufe  (hall  find  the  damages  for  the  J^^e^cc  ^i « 

pUintiflF  under  40  x.,  unlefs  the  judge  (hall  in  open  court  certify  ^^|°^  [^ 
**  upon  the  back  of  the  record  that  the  freehold  or  title  to  the  proving  the 
"  plaintifF's  land  principally  came  in  queftion  at  fuch  trial  j  no  ^^«  >nj^*^<^- 
«'  cofts  (hall  be  awarded  to  the  plaintiff  in  fuch  aftion;  but  the  de-  borgota* 
"  fendant  (hall  be  entitled  to  and  recover  double  colls  of  fuit.  And  verdia  for 
«  by  the  4th  claufe  of  this  ftatute,  no  pcrfon  is  liable  to  be  fum-  ^jJ^jj^^P**" 
**  moned  to  the  county  court  as  newly  modelled  who  was  not  fo  eount? 
*'  at  the  old  common  law  county  court;  and  the  new  court  can  whereupon 
«  hold  plea  of  no  aftion,  caufe,  or  fuit,  except  fuch  as  the  old  '^^i';"j- 

.«  •   t      r  *    t  1    •  1    1         rt       1  •      n  tot  moved 

*^  county  court  might  formerly  have  held  plea  of  by  plamt.  f  ,r  leave  to 

enter  upon  the  roll,  by-way  of  fuggeftion,  (hit  tlie  oefendant  was  refident  in  the  county  pf  Middlefex^ 
in  order  to  have  the  benefit  of  the  ft*t.  13  G.  2.  c.  3-.  fer  car.— We  are  bound  by  that  a£t  of  par- 
liament to  give  the  defendant  leave  to  enter  the  fjggefliun  prayed*  and  the  plaiDtiff  may  traverfe  it  if 
he  plcafet  \  it  it  not  in  our  ilifcretion  whether  we  will  grant  this  or  not.  Fitspatrick  v.  Pickering, 
Eaft.  30G.  2.      iWiir.  68.     Bames»4.70.    S.  C.  fooKwhat  differently  repotted. 

lo  an  action  brought  againft  a  defendant  eaccutor  for  a  debt  due  from  the  teflator,  the  plamtiffi  re- 
covered si.  51.  \  the  defendant  thereupon  moved  f  r  leave  to  enter  a  fuggeftion  on  tbfe  roll  that  he  lived 
in  Middleiet,  and  thit  the  debt  was  under  40a.  Per  Lord  Mansfield— The  court  will  not  permit  the 
faggcfljon  of  a  matter  00  the  roll  UDlefs  it  appear  to  be  relevant,  and  it  could  not  be  meant  to  give  thia 
cburt  of  Confc'ftnce  a  jurifdiaion  over  eaccutors.  If  there  is^no  e«prefs  eiception,  there  is  one  implied 
from  the  nature  and  reafon  of  the  thing.  Aiiway  v.  Burrows,  Executor,  Mich.  aO  G.  3 .  Doug.  163. 
In  Mffumpfit  the  defendant  pleaded  a  tender  as  to  pa;t,  and  non-affuwfftft  at  to  the  refidiit  \  and  at  the 
trial  there  was  a  verdia  for  tlie  defeudanc  on  the  Under,  and  for  the  piainliff  00  the  iraa  affwmpfit^  buc 
with  damages  under  40a.  The  defendant  refiding  in  Middlefex,  moved  for  leave  to  filggcft  on  the  roll 
that  the  damagts  wue  under  40s.,  in  order  to  entitle  himfelf  to  the  benefit  of  the  flat  Ij  G.  i.  c.  33. 

t  19.    «ut>er  Lord  Mansfield,  C.  J The  plaintiff  could  dot  know  that  the  defendant  wbuld  plead  A 

render.     The  rcafoning  in  the  cafe  of  Pitts  v.  Carpenter  is  e<jually  applicable  heie.     Tht  Under  was  Hot 
an  eatingoiihment  of  the  debt  5  and  the  queftion  is,  what  appeals  to  bate  been  dM  at  the  tiuM  of  Uj€ 
adjoa  feroagbt  ?  for  if  that  exceeds  4«s.,  the  inferior  court  has  no  jttrifdiaion.     Hea*ard  t.  .Hopkihi) 
Mich.  »i  G.  }.  Doog.  44a.    In  the  ciifc  of  Pitts  v.  Carpenter,  here  tited.  by  Lord  Manlfield,  it  wa» 
held  tfint  a  fet-otf  reducing  the  plaintiil's  demftnd  under  40s.  being  pleaded^  did  not  affeft  the  jiirifiiicA 
tioo  of  die  conrt  of  K.  B.  and  t  fu^eftioo  ttndei  the  London  d&  wi*  theWbit  rcfufed.    Trin* 
16  *  17  G.  2.  Sir.  I  lor.     t  Wilf.  10.     S.  P.  v^*er«the  iBOtioB  wat  on  the  Middlefex  aft,     Oofo 
V.  Filher,  Hil.  10  O.  3.   Sayer's  U#  of  Cofti^  65.    But  where  the  plaiodtf-s  demand  oriiidnlly  %\im 
40a.  was  reduced  by  payment  in  part  prior  to  thf  bringiog  of  the  afiion  to  Ufs  than  40t.fthe  J^^^^* 
nfit  had  leave  to  enter  a  fUggeftion  on  tUe  roll;  this  being  diffeicat  fidoi  the  caft  of  tttttiial  dibta. 
>ea(9ftf^Hemtflin|^  TtixuxS  fct^G.  ».    Barnes^  353,  ,    ^ 

l)d4  18.  To 


iS*  To  afiadit  and  battery  againft  A.  and  j9->  they  both  pleaded 
nan  cuLf  and  jf,  by  leave  alfo  plead  yi/i  ajfaul^  demifne.  Verdict 
for  the  plaintiff  agaiuft  both  defendants  on  the  mn  cut.,  and  for  j^» 
on  the  Jon  ajfault  damages  as  to£.  9/.  Two  certificates  were  ftgncd 
on  the  record  of  m.  pr'i,^  one  that  the  affault  and  battery  was  fuffi* 
ciently  proved,  and  the  other  that  there  was  a  probable  caufe  for 
making  A*  a  defendant.  A.  moved  for  cofts  on  the^^or.  4  Ann*, 
which  doth  not  extend  to  this  cafe,  notjlat.  9  W.  3.  as  held  per 
cur.  Cofts  denied.  Sarrtnvchugh  v.  Webjler  and  another^  Eoft, 
15  G.  2,  Barnes,  143. 

19.  AAion  againft  A.  and  B.  upon  a  joint  promife ;  jadgment 
ilgainft  A.  by  default,  iffue  joined  by  B.,  and  the  plaintiff' negled- 
ing  to  bring  the  caufe  on  to  trial,  the  common  rule  being  obtained 
by  B.  againft  the  plaintiff  for  judgment  as  in  cafe  of  a  nonfuit,  B^ 
moved  for  cofts  upon  the  rule.     Lord  Mansfield^  C.  J.  had  a  doubt 
whether  there  could  be  judgment  as  in  cafe  of  a  nonfuit,  in  a  cafe 
where  the  plaintiff  was  not  liable  to  a  nonfuit.     The  a£t  14  G.  a. 
r.  17.  ena£ts,  that  all  judgments  given  by  virtue  of  it  fhall  be  of 
the  like  force  and  effe£l  as  judgment  upon  nonfuit,  and  of  no  other  i 
and  provides,  that  the  defendant  or  defendants  ftiall  upon  fuch 
judgment  be  awarded  his,  her,  or  their  cofts  in  any  aOion  or  fuit 
where  he,  fl^e,  or  they  would  upon  nonfuit  be  entitled  to  thefa  me, 
and  in  no  other  a£tion  or  fuit  whatfoever.     So  that  the  poiirt 
fcems  to  be,  whether  the  plaintiff  in  this  cafe  lEould  have  been 
nonfuited  at  the  trial ;  for  if  he  could  not,  then  the  cafe  of  a  non> 
fuit  does  not  here  exift,  and  confec^uently  the  court  cannot  give 
judgment  and  cofts,  as  in  cafe  of  a  nonfuit,  when  the  cafe  of  a 
nonfuit  does  not  at  all  exlft.   Now  here  was  a  judgment  obtained 
by  the  plaintiff  againft  one  of  the  defendants,  how  then  can  the 
plaintiff  be  out  of  court  as  to  him  ?   But  if  he  be  nonfuited,  he 
muft  be  out  of  court  as  againft  both  the  defendants.    Dennijbn^  J. 
•of  the  fame  opinion.     Therefore  B.  took  nothing  by  his  motion. 
irellerv.  Goyton  i^  aL  Trin,  305^31  G.  2.  Burr.  358. 
t^uiipofi,  20.  Two  counts  in  the  declaration  for  different  trefpaffes  in 

Utter  ih)     ^'^^^^"^  places,  defendant  pleaded  fevcral  juftificationjs ;  and  on 
pi,  |g.     '    trial  all  the  iffues  were  found  for  the  defendant,  except  an  iffue  on 
not  guilty  to  the  novel  aflignment  which  was  found  for  the  plain* 
*  tiff,  damages  1 1/.,  cofts  i  d.    On  the  pofiea  being  ordered  to  be 

delivered  to  the  plaintiff,  and  by  him  to  be  brought  into  court,  the 
defendant  moved  for  cofts  on  the  iffues  found  for  him.    9ut  the 
court  held  that  the  defendant  was  not  entitled  to  cofts,  and  that 
the  plaintiff  could  have  no  more  cofta  than  damages.    The  plea  of 
non  cuL    being  to  the  novel  aflignment  makes  no  difference* 
Lloyl  V,  t)aj,  Trift,  3  a  fe*  33  G.  2.   Barnes ,  X49- 
t^ide  Rex  T*      21.  The  profecutor  of  an  indidment  moved  for  leare  to  quaih 
Mooie,        it^  {jQ(  ^jjg  court  refufed  to  give  him  leave,  unlefs  he  would  con- 
H»  V.         ^^^^  ^^  P^7  <^ofts  to  the  defendant.     Rex  i.  Gah^  Hit.    i  G.  3^ 

WebV,  Sayer^s  Lavf  of  Cojls,  ^^0•    • 

Bttrr.  I468,     Blackft.  460.  « 

224  ^^are.  Whether  if  in  trover  agaittft  two  defendsnts^  one 
of  them  lets  judgment  go  by  default^  and  tho  othcc  obtain  a  >er- 

did. 


di£^  the  latter  is  Entitled  to  cofts,  as  not  being  withtn  the  ftatiUeo£ 
CiMTm  2>?   Morr^  v^HarfWoed and amthtr^ Mich.  26.3.  Black/l.^'^o* 

23.  It  feems  that  where  a  rule  to  (hew  caufe  why  a  mandamus  AndinaUt« 
fhould  not  iiiue  is  difcharged,  either  becaufe  the  cafe  is  not  fuch.  ^'^^  ^ 
a  one  in  which  a  mandamus  is  proper  to  be  granted^  or  there  does  c^^  u  to  he 
not  appear  to  be  sr  fufiicient  ground  for  the  court  to  interpofe  by  underftood. 
fuch  means,  the  perfon  againft  whom  fuch  proceeding  is  prayed  is  ^^'^y  an 
in   general  entitled  to  eofts ;  but  however  in  fome  particular  be  made"^r 
circumftances  the  court  will  difcharge  the  rule  ro  (hew  caufe  zmaHdamut 
without  cofts.    Rex  y.  Banks^  E/quirt,   isT  al.    Hi/.    4  G.  3.  ^j 'hol^^P' 
-Burr.  14  J2.  goTSd  found. 

acioo,  they  would  discharge  the  rule  widi  coftt*    Rcr  v.  the  BUhop  of  Cb«ft«r,  Mich.  27  C.  ^, 
a  Term  Rep.  B.  R.  396. 

24*  In  an  adiion  brought  by  the  party  grieved  againft  the  in-»  In^fubfe* 
habitants  of  the  hundred  on  the  9  G.  i.e.  22*/  7.  for  fatisfa£tion  q^jntcafc^ 
and  amends  for  the  damafges  fuftained  by  the  malicioufly  fetting  BM^bned 
on  fire  a  bam  and  outhoufe  belonging  to  the  plaintiff,  he  was  non>  the  cafe  oT 
fuited ;  and  on  an  application  by  the  defendants  to  the  Mafter  to  ^'2Sl^"h«- 
tax  tli^  cofts  of  the  nonfuit,  he  doubted  whether  defendants  were  bitantsof 
entitled  to  them,    A  motion  being  made  for  the  dire£kion  of  the  thcHonditd 
court,  they  held  that  wherever  the  plaintiff  would  be  entitled  to  l^^^* 
coftsi  the  defendant  is  fo  reciprocally.    Here  the  plaintiff  the  £tn^,  thae 
party  grieved  would  have  been  entitled,  therefore  as  it  is  mutual  fome  of  the 
and  reciprocal  he  is  liable  i  and  accordingly  they  gave  direflions  ^^''^.  1^ 
to  the  Mafter  to  tax  the  cofts.     Greetham^  TVidow^  v.  the  Inhabit^  the  conn 
a/its  of  the  Hundred  of  TbeaUy  Trin.  5  G.  3.  Burr.  112^*  had^uite 

and  mifapprebended  the  ground  upon  which  it  was  determined.  That  Mr.  J.  Wilmoe  and  be  thought' 
fo  upoD  talking  it  over  a/terwards,  and  were  for  letting  the  matter  righty  but  the  colh  were  taxed* 
The  miftake  upon  which  the  court  went  was  that  the  plaintiff^  beiog  the  party  grieved,  woold  have 
been  entitled  to  cofts  if  he  had  recovered,  and  thercforei  having  failed,  ought  to  pay  coftt  to  the  de* 
fendiQt.  But  in  f»&  the  plaintifT  would  nor  have  been  entitled  to  cofts  on  the  ftat.  9  G.  1.  c.  ss.  f.  7. 
upon  which  that  adion  was  brought,  becaufe  it  is  a  ftatute  fobiequent  C»  the  fiatuto  of  GlouoeAery 
which  gives  cofts  only  where  damagei  were  before  recoverable.  Now  before  the  ftat  9  G.  i.  c.  St.  no 
damages  were  rerevcrable  for  what  is  there  made  the  fubjcd  of  an  adiun  againft  the  hundred,  cberefore- 
the  platatlftF  could  not  have  hid  cofts  if  he  had  fucceeded,  and  confei^uentty  the  defendant  was  not  eott- 
tied  to  any  under  the  ftat.  4  Jac.  t.  c.  3^  I  would  not  (faid  be)  theret\>re  have  that  cafe  confidered  aa 
a  precedent,  becaufe  the  court  afterwaids  found  that  they  had  crrta'ioly  roiiappfehended  the  ground  upoa 
which  they  determined  it.  Cowp.  367.  Std  vide  (he  cafe  ot  Jackfon  v.  the  Inhabitants  of  Cllc(> 
worthy  upon  the  fame  ftatute.     x  Term  Rep.  K.  B.  71.  mnu^  letter  (B),  pi.  11. 

25.  In  eje£lnient|  motion  was  made  to  fet  afide  a  rule  to  replj* 
The  landlordhad  applied  to  be  made  a  defendant,  and  had  entered* 
into  the  common  rule,  but  the  leflbr  of  the  plaintiff  had  never 
joined  in  the  confent  rule,  therefore  it  was  objeded  that  he  could 
not  be  forced  to  proceed  againft  a  perfon  whom  he  never  had  ac* 
cepted  as  defendant.  But  the  court  held  the  rule  to  be  regular^ 
and  that  the  nominal  plaintiff  might  be  nonprofled  thereby,  bur 
being  nominal  the  defendant  could  have  no  cofts.  Goodrigbt  m 
dm.  Wardv.  BadtttU,  Eaft.  ii  6.  3.  Blaclft.  763'. 

26.  In  an  a&ion  on  the  cafe  there  were  two  counts  in  the  de-  ysdt  amtt 
claratioD,  but  at  the  trial  the  plaintiff  had  a  yet6i€t  on  the  fecond  P^*  ^o. 
only.    The  prothonotary  taxed  cofts  for  the  plaintiff  on  both.    It  p,^  ^;  *^» 
was  fflOTcd  that  the  defendant  fliouU  hare  his  cofts  on  the  firfl  in  trefpafs 

county  thettwcte 
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five  cooott  cotraty  that  being  alleged  to  be  the  praQice  in  the  couft  of  K.  6t 
ft^difl^(  Btot  this  being  a  cafe  where  the  plaintiff  had  only  laid  his  demainl 
Jl^^  m  two  different  ways,  which  is  frequently  prndenti  and  had  foe- 
fief^i  was  ceeded  in  one  of  them ;  and  as  oofts  at  law  are  not  difcietionary 
'^'^.^  in  the  court,  but  a  legal  right  under  the  ftatute  \  there  being  alia 
OnsM  («/!  ^  remedy  by  application  to  the  court  in  the  outfet  to  ftrike  oat 
thepiaintiflr  fupcrnumerary  counts  in  cafe  they  be  frivolous  and  veiatious ;  it 
**^he*5b*^  being  alfo  hard  to  tie  up  a  plaintiff  on  peril  of  cofts  to  lay  his  cafe 
Md  fourth  fi'ck  ^  way  only  as  he  is  fure  to  prove ;  and  it  being  certified  to 
ceuDcty  aod  the  court  by  all  the  prothonotaries  and  fecondariesi  that  it  bad 
MA  '**^'  ^^^"  *^  invariable  pradtce  of  the  court  of  C.  B.  to  tax  cofts  for 
firft,fcowid>  the  plaintiff  only  in  cafe  he  recovered  on  any  one  of  the  counts,  it 
and  fifUi.  was  agreed  by  the  rourt  that  the  defendant  (hould  take  nothing  by 
^^J^JJ^  his  motion.    Bridges  y.  Raymond,  HiL  12  G.  3.  Biackjf.  ioo. 

iag  lUowed  the  plaintiff  the  coits  of  the  whole,  it  wat  moved  that  he  might  review  his  tautioiiy  upon  the 
ground  that  the  praQicei  m  laid  down  in  Bridges  v.  Ra|iDond,  only  Holds  where  the  fwhllantial  ctafe 
cl  adUon  it  the  Tme  throughout  all  the  couou,  only  varied  by  the  mode  of  laying  them.  But  the 
court  adhered  to  the  anticnt  practice*  De  Grey,  C.J.  obfeiving,  that  at  (irft  fight  it  Teems  hard,  opoa 
principles  of  natural  juftice»  that  a  plaintiff  ihould  have  his  full  cofts  where  he  failt  nine  parts  in  ten. 
But  the  rule  is  a  poScive  one,  ariling  from  tlie  eapreft  dirediont  of  the  ftatotc  of  Gloucefter.  which 
■Bakes  BO  diftin^lion.  But  if  the  plainiifT  puts  many  caufea  of  adion  totally  different  into  oneacdaf»> 
tion,  and  fucceeds  upon  only  one  of  them,  the  rule  thui  interpreted  feems  (it  muft  bc'owned)  unrca. 
fiMuble.  Bnt  till  the  court  fhall,  upon  confideration,  make  a  new  rule  for  this  purpofe,  they  were 
lound  to  follow  the  eftabliihed  pra^ice.  Befides,.  in  this  Cafe,  the  ezpeace  of  the  deciaratioo  moft  be 
critf ing :  the  view  was  had  all  in  one  day  and  at  one  time,  and  it  did  not  appear  that  the  defcodaot  had 
diftin£l  witncflTes  to  dittindt  fafts.  Norris  v.  Waldron,  Eait.  18  G.  3.  Biackft.  1199,  In  an  adioa 
«i  the  cafe,  there  was  one  count  for  trover,  and  another  for  words«  Pleas  nen  eml.  to  the  firft  coaat« 
aod  s  joftiiicatioa  to  the  fecond  ?  erdiA  for  the  plaintiff  on  the  trover,  and  for  the  defendant  on  the 
odier*  Motion  that  the  Ma'fter  might  ux  the  defendant  his  coffs  relative  to  the  pleadings  and  proceed- 
ings on  the  fecond  iflue  which  was  found  for  him,  and  that  what  ihoold  be  allowed  to  the  defendant 
•a  fuch  taiadoo  odght  l^e  deduced  out  of  what  flumld  be  allowed  to  the  plaintiff  on  the  fifft  i£roe»  in 
caft  the  feme  flioold  exceed  what  fliould  be  allowed  to  the  defendant.  Bullcr,  T.  fald,  the  praAioe  of 
that  court  had  bsen  uniform  not  to  allow  the  defendant  bib  cofts  in  cafies  of  this  lort.  They  differed,  he 
laid>  from  cafes  where  different  iffues  were  joined  00  different  pleas  \  for  in  thofe  cafes  defendant  is 
nttowed  his  cofts  on  the  iffues  found  for  him.  Butcher  v.  Green,  Eaft.  at  G.  3.  Doug.  677.  9^ 
CosJbc  f •  3ayery  a  Burr.  753.    jitiU,  letter  (A.  a)»  pi.  29.    ytdtfcf^  letter  (R),  pL  53. 

27.  The  plaintiff  in  prohibition  had  been  nonfatted,  and  the 
queftion  was,  whether  the  defendant  ought  to  have  the  cofts  in- 
curred by  oppoGng  the  rule  to  (hew  caufe  why  the  writ  of  prohi- 
bition (hould  not  be  granted,  as  well  as  the  cofts  of  the  nonfuit  ? 
It  was  holden  that  he  ought  only  to  have  the  cofts  of  the  nonfuit; 
et  per  cur. -^If  the  defendant  had  fucceeded  in  his  oppo(ition  to 
the  rule  to  (hew  caufe  why  the  writ  of  prohibition  (hould  not  be 
granted,  it  would  even  then  have  been  for  the  conGderation  of  the 
court  whether  upon  all  the  circumftances  of  the  cafe  that  rule 
ihould  be  difcharged  with  cofts ;  but  as  he  did  not  fuc^eed  in 
that  oppofition,  it  muft  now  be  intended  that  it  was  groundlefs, 
and  confequcntly  there  is  no  pretence  for  his  being  allowed  the 
cofts  thereof.      Carlijle  and  another  v.  Meyrici,  HU.  17  G.  3. 
Sayef^s  Law  of  Cofts ^  137. 
Mltwat         a8.  An  aAion  was  removed  by  the  defendant  out  of  the 
A  ^*^  county  court  of  Monmouth  into  the  King's  Bench  by  re,  fa.  A., 
Muid  notbe  MP^^  which  the  plaintiff's  attorney  obtained  an  order  for  tune  to 
MnOdcfcA     decide  (4),  but  not  doing  fO|  the  defendant  Ggntd  judgment  of 


mn  proSf  and  moved  tot  cods.    For  the  plaintiff  it  was  contended,  u  having 
chat  there  was  no  tnftance  in  which  the  Matter  had  been  dircded  ^^  ^^^ 
to  tax  the  defendant's  cods,  when  the  proceedings  were  moved  to  thc^fu.? 
from  an  inferior  court  by  the  defendant  by  rr./a.  lo.^  and  when  bybisauur. 
the  plaintiff  had  not  appeared,  becaufe  in  actions  of  this  kind  the  ^^y^*''^^^ 

•    ••   »«•  t  11     •  -r*  r>    fj        »  applied  x«>r 

plaintiff  cannot  be  compelled  to  appear.     But /^r  ^i/Z/fr,  J.—  cunetude* 
The  Mafter  in  this  cafe  could  not  tax  the  defendiint  his  cofts  un-  ci«re,  be- 
der  the  13  Car*  2.JI.  2.  r.  2.  becaufe  that  aft  is  confined  to  fuits  ""f*  ^ 
commenced  in  the  fupenor  courts;  but  a  prior  itatute  (4  Jac.  i.  h»d  been 
r*  3.)  makes  this  matter  very  clear,  which  fays,  that  if  a  party  be  been  ma4e» 
entitled  to  hisjudgment,  he  is  entitled  to  cofts  (a).    He  then  J^j^^^IiJ^*^ 
proceeded  to  (new  that  the  defendant  was  entitled  to  judgment,  from  the 
and  concluded  with  faying,  that  the  words  of  thejlat.  Jac.  i.  are  p|''>ntUF 
not  confined  to  fupcrior  courts.     Davies  v.  James,  Mich.  27  G.  3.  fo^Sw'pui^ 
1  Term  Rep.  B^R.  y^u  pofeofgaio- 

log  time  t« 
learn  fxooi  him  whether  he  wouU  proceed  or  not  On  the  other  fide  it  was  contended,  that  the  attorney 
having  obtained  this  order,  that  circumftance  had  broujjht  the  plaint tGF  into  courr  as  much  as  if  be  had 
aAually  tiled  the  declaration.  The  judgment  of  the  court  having  been  given  in  £ivourof  the  defeodaoc* 
it  was  die  next  day  alked  at  the  bir  whether  it  was  to  be  underftood  that  the  decifion  had  been  made 
Mely  on  the  gronnd  of  the  pbintiflPs  having  appeared  in  the  fuperior  court  by  the  order  for  time  to  dc^ 
c*are  }  hut  the  court  anfwered  in  the  negative,     i  Term  Rep.  B.  R.  371,  3. 

(a)  Tlie  general  rule  ia,  that  wliere  by  the  writ  each  party  has  a  day  in  court,  and  the  defendant  may 
be  damnified  by  not  appearing,  he  may  appear  and  demand  the  plaintiff,  and  this  even  though  tiie  wiac 
be  not  returned  as  upon  a  cafias^  ttctgeitt^  or  Sfirinfras,  38  £d.  3.  ic.  3  H.  7.  8.  pi.  xo.  'Giib. 
Law  of  Rep.  1 38.  A  rectrdari  is  a  fummoos  tn  both  patties,  for  it  requires  the  (herifT  to  record  thn 
plaintiff  to  have  it  in  court  on  a  certain  day,  and  to  prefix  that  day  to  both  parties  that  they  may  be 
there.  Fits.  N.  B.  70.  By  this  writ,  therefore,  both  parties  have  a  day ;  ■  and  the  defendant  being 
b^nd  to  appear,  may'be  damnified  if  he  does  not.  Then  if  the  plaintiff  docs  not  appear,  the  de- 
teodact  Is  entitled  to  judgment}  it  follows  from  hence  that  he  is  like  wife  entitled  to  hia  coils,  not  in- 
deed 00  the  ftat*  Car.  a.  but  the  4  Jac.  1.  c.  3.  ^<r  BuUer,  J.  in  Davies  v.  James,  i  Term  Rep. 
K,  B.  373, 

29.  If  a  modus  be  not  proved  as  laid  by  the  plaintiff*  in  a  fuit  in 
prohibition!  there  muft  be  a  verdict  for  the  defendant,  who  is 
therefore  entitled  to  his  cods.  Brock  v.  Richard/on,  Mich. 
27  G.  3.  I  Term  Rep.  K.  B.  427. 

30.  After  the  declaration  was  delivered,  the  plaintiff  difcovered 
that  the  defendant  was  an  infant,  and  entered  a  noli  profequi,  on 
which  it  was  moved  that  the  defendant  might  be  allowed  his  cofts 
under  the  8  Eliz.  c.  2./ 2.  which  gives  the  defendant  cofts,  if 
after  declaration  the  plaintiff  (hall  fuffer  the  fuit  to  be  difcontinu- 
ed,  or  otherwife  fliall  be  nonfuit  in  the  fame.  The  court  laid, 
that  the  cafe  of  a  (lo/i  profequi  could  not  be  diftinguifhed  in  reafon 
from  that  of  a  difcontinuance  ;  for  that  in  this  as  well  as  in  that 
the  party  might  afterwards  commence  another  a£tioA  for  the 
fame  caufe,  and  that  the  practice  had  been  to  give  cofts  in  fuch 
cafes.     Cooper  v.  Tiffin^  Mich.  30  G.  3.  3  Term  Rep.  K.B.  511. 


4i#  Aoftt. 

^y^  t^v  (H)  What  Colls  where  there  are  fererai  Anions 

or  Suits. 


^tc*-  I.  pvEBT  on  bond  in  C.  S.    Defendant  pleaded  payment  be- 
?  ^^  ^^^^  ^^  ^^y »  plaintiff  replied  nonfilvit^  and  bad  a  verdi£k  \ 


AiiaRat 
tioo  tore 

MtoQ^'^  bat  the  judgment  was  reverfed,  becaufe  the  iffae  wasimmateriaL 
bind,  upon  Then  another  a£lion  was  brought  upon  the  bond  in  B.  R.^  and 
payment  of  motion  to  ftay  proceedings  on  bringing  in  principal,  intereft,  and 
{ncereft,  wtf  cofts,  and  it  was  urged  for  the  defendant,  that  the  (latute  could 
cotb,  wM  only  mean  on  payment  of  ftch  cods  as  plaintiff  had  a  right  to 
oppojTed  on-  g^^j  remedy  for.  S^rf/rr  r«r.— Plaintiff  mull  have  cofts  of  the 
payntttof  fuit  in  C  B, :  not  that  perfons  are  entitled  to  cofts  in  every  falfe 
the  cofts  of  aflion,  but  here  his  plea  was  a  fraud,  and  tluit  being  the  occafion 
Xiuh  ^  uo^  ^'  reverfing  the  judgment,  the  defendant  (hall  have  no  advantage 
idatlng  to  therefrom,  but  ought  to  pay  cofts«  Mirril  v«  Jocdyn^  Trin. 
tfaeftme       13  Anni  cited  Rep.  temp,  Hardw^  368. 

fliiccer*  Pit 

U.  Hardw.— I'Kelieve  it  hai  bc«i  ruled  upon  the  ftatots  Ibr  aoMndfltent  of  the  law,  th«t  they  AeU  do 
fey  and  coftt  in  equity  rtiacing  to  fuitt  on  bonds  have  been  lefetred  to  and  tased  by  the  Midler.  So  kt 
the  rule  be  abfolute  to  ftay  the  proceedings  on  payment  of  principal,  intereft,  and  cofta,  and  of  the 
coftt  in  the  Eacbeqaer.  .  Lock  v.  Shennery  Eail.  iS  G.  »«  Rep.  temp.  Hardw.  ii6»  VUtf^t  title 
Ejcecntorsy  Ucter  (P.  a.  2). 

But  m\i»  2.  Caufe  was  (hewn  againft  a  rule  for  fetting  off  the  eofts  of 

t^*  letter  ^^^  a£lion  agaiud  the  cofts  of  another,  that  the  parties  in  the 
I  i9B*^°'  ^^^  caufes  were  different)  and  that  if  it  were  allowed}  one  of  the 
parties  who  was  in  good  circumftances  would  be  difcharged,  and 
the  attorney  would  have  no  remedy  for  his  cods  againft  another 
of  the  parties  (his  client}  who  was  infblventt  The  rule  was  dif* 
charged.  Hie  court  denied  to  fet  cofts  againft  cofts.  GoodtiiU 
Of  dem»  Clewlow  tsf  Ux,  v.  JL^oe  and  another  in  Eje8rnent.  Ltnvi 
V.  Lowe  and  another^  in  Cafe,  Trin.  16  G.  2.   Barnes^  130* 

6ViDcr344.  ^  J  ^  (^((3  j^j  Damages.  In  what  Cafes }  and  what 

Coftsy  double  or  treble* 

PUetnte.     i,  TNdi£ltnent  for  exercifing  a  trade,  not  hating  fervid  an  ap^ 

^Z}  prenticefliip ;  on  not  guilty,  the  defendant  gave  in  evidence^ 

y^  (iq,     that  he  was  a  foldier,  and  having  ferved  fo  many  year^  as  the  a£l 

|L  a.  required  in  thofe  cafes,  he  was  entitled  to  exercife  any  trade  wkh^ 

out  fervice,  and  was  alfo  entitled  to  double  cofts,  but  negleded  at 

the  trial  to  get  the  judge^s  certificate.    He  afterwards  came  and 

applied  to  the  court  of  King's  Bench,  and  bad  a  rule  to  fuggeft 

this  matter  upon  the  roll,  and  dien  had  double  cofts  allowed  mm« 

ReM  V.  Colon,  Trin.  3  G.  i.  cited  Keb.  188. 

a.  An  adtion  was  brought  againft  a  commiflioner  of  the  land* 
tax,  upon  which  the  plaintiff  was  nonfuited,  and  the  queftion  was, 
whether  the  defendant  fliould  have  treble  cofts  ?  The  judge  had 
not  certified,  notwithftanding  which  the  court  made  a  rule  for 
treble  cofts^  and  directed  a  fpecial  cfliry  on  the  roll|  viz.  becauiii 

vpoo 


lipon  esftmlaation  in  court  it  appeared  that  the  defendant  was  a 
commiiBonery  and  in  the  execution  of  his  office  as  a  commffioner^ 
purfuant  to  the  zGt  of  parliament.  Hutit  y.  Robinfin  ani  ^hers^ 
Trin,  5  G.  I.  Rip.  Ca.  Fraff.  C.  B.  i6. 

3.  The  plaintiffs  were  aflignees  of  a  bankrupt,  and  the  defend* 
ants  collectors  of  the  window*  light  tax*  The  a£iion  was  trover, 
and  the  plaintifis  were  nonfuited,  not  being  able  to  prove  a  title. 
The  judge  was  unable  to  certify  that  the  defendants  were  officers, 
and  in  the  execution  of  their  office,  becaufe  the  plaintiffs  were 
nonfuited  without  going  into  the  defendants*  evidence,  therefore 
the  defendants  moved  that  a  fuggeftion  might  be  entered  on  ^  . 
roll  to  entitle  them  to  double  cofts  upon  an  affidavit  of  the  fa^« 
It  was  attempted  to  be  difpnted  whether,  as  the  parties  were  out 
pf  court  upon  the  nonfuit,  there  could  be  a  fuggeftion  entered  on 
the  roll.  But  Lord  Hardwich^  C.  J.  faid,  that  point  was  fully 
fettled,  and  not  to  be  difputed,  and  the  defendants  have  no  other 
way  to  get  their  double  cofts.  Barton  and  others  v.  4|i7(f/  an4 
^tbers^  Trin*  8  G.  2.  Rip.  temp.  Hardw.  125. 

4.  An  objeAion  was  taken  to  a  motion  for  entering  a  fuggeftion 
to  entitle  the  defendants  to  double  cofts,  as  colledors  of  the 
window-light  tax,  that  admitting  double  cofts  muft  be  given  in 
favour  of  (ome  of  the  defendants,  (there  being  feveral,)  yet  that 
two  of  them  were  not  colle£lor8,  but  only  affiftants,  and  that  the 
aA  which  gives  double  cofts  4'^^  ^^^  extend  to  favour  them. 

And  Lord  Hardwicke  obferved,  that  they  muft  make  their  fuggef-  ; 

tioh  as  they  could,  but  that  the  court  could  take  no  notice  of  the 
feveral  capacities  of  the  defendants,  for  it  is  unica  taxMtioy  and  not 
feparate  cofts  for  every  defendant.  Barton  and  others  v.  Miles  and 
ethers.  Trim.  8  G.  2.    Rep,  ten^.  Hardw.  125. 

5.  It  has  been  adjudged,  that  there  is  no  diftindion  between 
the  cofts  given  by  a  jury  and  thofe  given  by  the  court,  but  when- 
(bever  a  perfon  is  entitled  to  doubly  or  treble  cofts,  not  only  thofe 
aflefled  by  the  jury  but  alfo  thofe  adjudged  de  incremento  by  th« 
court  (hall  be  doubled  or  trebled.  Vide  HuUocVs  Law  of  Cofts^  48  x  • 
and  Smith  qui  tarn  v.  Dunce^  Trin.  9  G.  2.    Sir,  1048. 

6.  Bj^at.  13  G.  2.  r.  19.  (to  reftrain  and  prevent  the  exceffive  s^ 
increafe  of  horfe  races,  and  for  amending  ^a/.  12  G.  2.  c.  28. 
intituled,  <*  An  zGt  for  the  more  effeAual  preventing  of  exceffixe 

*<  and  deceitful  gaming,''}  it  is  ena&ed,  *<  That  in  any  adion, 
<*  billy  plaint,  or  information  to  be  brought  or  commenced  by 
^'  virtue  of  the  faid  a&,  no  effbin,  prote&ion,  wager  of  law,  ot 
^  more  than  one  imparlance  ihall  be  allowed  \  and  that  over  and 
<<  above  the  penalties  and  forfeitures  to  be  recovered  by  virtue  of 
^  the  faid  a£l,  the  plaintiff*  or  informer  ihall  recover  his  or  her 
f*  dottUe  cofts." 

7*  Defendant  having  pleaded  his  difcharge  under  the  infolvent 
debtors'  ad,  and  having  obtained  judgment,  was  entitled  to  treble 
cofts  under  the  ftatute.    Hie  queftion  was,  from  what  time  fuch  * 

(pfts  ough$  to  be  f  omp9tcd  ?  A  rule  was  entered  into  by  confcntt 

6  ^hat 


4t2  CoStf. 

that  the  dtfehdtnt  (hould  have  treble  cods  from  the  time  of  hU 
pica.     Harper  y.  Sherrardf  HiL  20  G*  2.  Barnes^  136. 

8.  In  debt  on  th^^at.  Ed.  6.  for  not  fctting  forth  tithes  in 
which  treble  the  value  is  recoveredi  cods  are  given  where  the 
fihgle  value  found  bjr  the  jury  doth  not  exceed  20  nobles,  per 
/«/.  S  isr  9  jy.  2.  c.  10.  /  3. 

In  the  fptritual  court  double  the  value  is  recoverabk  with 
Coft8« 

In  the  courts  at  Wejimmfitr  treble  the  value  with  cofts,  if  the 
Cngle  value  exceeds  not  20  nobles  ^  without  cofts  if  the  Cngle 
value  exceeds  20  nobles. 

N.  B.  This  was  found  to  be  fo  upon  looking  into  the  praftice 
by  the  three  prothonotaries,  but  it  did  not  come  before  the  court. 
3V/«,  31  (r.  2.  Barnts^  150. 

9*  Hyjlai.  25  G.  3.  c.  50.  /•  28.  (for  granting  to  his  majcfiy 
certain  duties  on  certificates  ifllicd  with  refpe£k  to  killing  game,} 
it  is  enadcd,  <'  That  if  any  perfon  or  pcrfons  (hall  at  any  time 
'<  or  times  be  fued,  molcftcd,  or  profecuted  for  any  thing  by  him 
^  or  them  done  or  executed  in  purfuance  of  the  faid  a&,  or  of 
^  any  claufe,  matter,  or  thing  therein  contained,  fuch  perfon  or 
^  perfons  fhall  or  inay  plead  the  general  iflue,  and- give  the 
^^  fpocial  matter  in  evidence  for  his  "or  their  defence  $  and  if 
^  upon  the  trial  a  verdi£l  (hall  pafs  for  the  defendant  or  defend- 
<<  ants,  or  the  plaintiflF  or  plaintiffs  become  nonfuited,  then  fuch 
**  defendant  or  defendants  (hall  have  tieble  cofts  awarded  to  him 
^  or  tliem  againft  fuch  plaintiff  or  plaintiffs.^ 

10«  A  verdi£l  having  been  found  for  the  defendant  In  an  aAion 
on  the  game  %(k  25  C  3.  c.  50.  for  (hooting  without  a  certificate, 
the  Mafter  taxed  treble  cofts  under  /.  28.  of  the  a£k.  But  on 
motion  he  was  dirc£led  to  review  his  uxation,  becaufe  the  (boute 
only  intended  to  give  treble  cofts  to  thofe  perfons  who  were  fued 
|br  any  thing  done  in  executing  the  zSl.  Smiti  v.  WalUs^  Eafi^ 
}<}  G.  3*  i^.Term  Rip.  K.  B.  253. 

4vrnerH7;  (R)  To  OfficcFS  and  Miniftcfs  of  Juftice.     Where 
ftriS*!*  ^^^y  "^  Defendants  (a). 

I.  I N  an  a£lion  againft  a  oonftable  upon  the  tateai  corpus  aft 

^  the  plaintiff  was  nonfuit,  upon  which  the  defendant  moved 

£or  treble  cofts.    But  the  Chief  Juftice  would  not  certify,  becaufe 

the  zStf  in  refpeft  of  which  the  a£bion  was  brought,  was  not 

done  by  the  defendant  in  the  execution  of  his  office.    Hud/on 

and  Ufc  V.  AJb^  Baft,  5  G.  i.  Str.  167. 

V%itmH%         2.  Adiion  againft  a  juftice  of  the  peace  for  taking  away  the 

^^  (F}»     plaintiff's  gun  the  plaintiff  difcontinued^  and  there  was  an  affidavit 

tT)^pi.  13.  produced  chat  the  defendant  was  a  juftice  of  the  peace ;  upoo 

But  it  ieeiof  which  it  was  moved,  that  he  might  have  doi^ble  cofts  upon  tho 

I^t  ^'  M*  7  7^-  *•    P^^  ornVf here  ought  to  l}c  a  fuggcftio^  of  this 
^     '  matter 


Coflift  4U' 

matter  upon  the  roll,  and  it  has  been  Co  determined  in  the  cafe  laveieivQ 
of  a  nonfuit.     Davfmjb  v.  Barton^  HiL  7  G.  a.  KeL  187.  S *"(!?** 

en  the  roll*  tnd  thto  have  doubte  coftt.  Keb.  187 -S.  In  ■notber  tepoit  of  this  cafe*  it  is  i«idy  dut 
the  pliineiff  having  moved  to  difcontinae  upon  payment  of  ooAi,  it  was  held*  that  this  being 'a  difcoo* 
douaocc  by  leave  of  the  eourty  obuioe4  by  ntlc,  they  ought  navfce  the  payoent  of  double  «oftt  part 
of  the  ternii ;  and  that  it  differed  from  the  eafe  of  a  verdi^  or  nonfuit  where  it  muft  .be  done  by  «iiy 
of  fuggeftion.  Devenilb  v.  Mertins,  Str.  974.— In  an  adion  of  trefpafa  on  the  plea  of  mn  cuL  a  vcr* 
did  was  found  for  the  defendanb  A  motion  was  made  that  it  might  be  entered  on  the  roll  that  the 
defendant  was  a  cooftabley  and  chat  the  adion  was  brought  for  what  be  had  4ooe  in  cfas  execution  of 
his  office,  (yidt  ftat.  7  Jac.  i.  €.5*  made  perpetual  %\  Jac.  i.  c.  |2.)  There  was  no  indorfemenc 
on  the  f^ea  nor  certificate^;  but  in  an  affidavit  of  the  defendant  it  wsis  fivom  that  the  ad  for  which 
he  waa  fued  was  done  in  the  eaecution^of  his  office.  The  motion  vras  denied  >  for  there  muft  be  a 
certificate  of  tlie  hA  by  the  judge  who  tried  the  caufe.  Griodley  v.  Holloway,  iiil.  aoG.  3.. 
Doug  307.  But  where  there  is  a  Ipccial  vcrdid,  and  it  appears  by  the  fads  there  tonod  that  the  ad 
for  which  the  adion  was  brought  was  done  by  the  defendant  by  virtue  or  reafon  of  his  o$ce  as  a  jufiioe 
of  peace,  Uc  the  Mailer  muft  tas  double  cofts,  though  there  has  been  no  certificate  nor  allowance  bjr 
the  judge  who  tried  the  caufe.  And  Lord  Mansfield,  C.  J.  and  Buller,  J.  faid,  tha(  in  common  cafes, 
where  it  does  n')t  appear  upon  the  record  in  what  capacity  the  defendant  was  ading,  ^  allowance  bf 
the  judge  is  neceflary,  but  not  where  it  does  appear  upon  the  record  that  he  was  adiog  by  virtue  of  his 
p$ce  ;  that  the  cafe  of  a  difcontinoance  provided  for  by  the  ftatute  Ihewa  that  the  right  to  double  colhi 
was  not  meant  to  be  confined  entirely  to  fuch  aUowaoceof  a  judfeat  nj^^riM.  Raao  v«  Fickiasiy 
Mich.  13  G.  3.  Doug.  308.  n.  (fSi). 

r 

3«  Upon  an  information  by  a  cuftom-hottfe  officer  on  a  feiznre 
of  tobacco  under  the  fiat.  12  G.  1.  c.  28./.  13.  the  defendant 
claimed  property,  and  gave  fecurity  in  the  penal  fum  of  30/.  to 
anfwer  cods  purfuant  to  the  a£k  8  Ann^  c.  7.  f,  76«»  and  by  plea 
denied  the  fuppofed  a£l  of  forfeiture,  and  iflue  being  joined^ 
there  was  a  verdi^  for  the  king.  The  Attorney-General  then 
moved,  that  the  Deputy  Remembrancer  might  tax  the  bill  of  cofts 
delivered  to  the  defendant's  clerk  in  court,  and  that  after  taxa- 
tion the  recognizance  might  be  put  in  fuit  againft  the  defendant's 
fecurity ;  which  the  court  direded  to  be  done  accordingly,  not- 
withftapding  it  was  infifted  by  the  defendant  that  the  a^  8  Ann* 
was  not  to  prevent  the  charges  the  crown  was  put  to,  but  only 
thoie  the  officer  was  put  to  by  groundlefs  claims.  Attomej'Ginaral 
V.  Munn^  in  Scacc.  HiL  22  G.  2.  Parker j  91. 

4.  B  J  fiat.  24  G.  2.  c,  44.  /  I.  h  is  ena£tedy  <<  That  from  and  It  hesbe^ 
f  after  the  24th  day  of  June  1751s  no  writ  (hall  be  fued  out  •J^"^^ 
M  againft,  nor  any  copy  of  any  procefs  at  the  fuit  of  a  fubjeft  ju^^iaJ^ 
<<  ihall  be  ferved  on  anyjuftice  of  the  peace,  for  any  thing  by  thatafecve* 
9*  him  done  in  the  execution  of  his  office^  until  notice  in  writing  5«*y  o^  *«» 
'<  of  fuch  intended  writ  or  procefs  ihall  have  been  delivered  to  ^^a^Juf- 
f <  him,  or  left  at  the  ufual  place  of  his  abode  by  the  attorney  or  tice  of  the 
•«  agent  for  the  party  who  intends  to  fue,  or  caufe  the  fame  to  JJ^JJJ^ 
f  <  be  fued  out  or  ferved,  at  leaft  one-calendar  month  before  the  cntiti^to 
*<  fuing  out  or  ferving  the  fame ;  in  which  notice  Ihall  be  clearly  the  benefit 
f*  and  explicitly  contained  the  caufe  of  adlioa  which  fuch  party  ^^^  ^^^* 
*<  hath  at  claimcth  to  have  againft  fuch  juftice  of  the  peacci  on  24  c.  %. 
u  the  back  of  which  notice  (hall  be  indorfed  the  name  of  fuch  c.  44-  <>* 
«<  attorney  or  agent,  together  with  the  place  of  his  abode,  who  ,^ft^"^*^ 
f'  fliaU  be  entitled  to  have  the  fee  of  20/.  for  the  preparing  and  peace.  Nei. 
*«  fewing  fuch  notice,  and  no  more."  ^  f"  ^ 

"  kmg  i  mef« 

fenfcn  in  ordinary  officers  within  the  proteflioo  and  meaning  of  thofe  ftatutes.  HoJlock'a  Lv*  of 
6tAt9  234.  c'ttcs  Entick  v.  Carrington  aodotheray  Mich.  6  G.  ),  it.  SnieTr.  313,  s  Witf.  %J%m 
Sfc  ifatlle  poimi  (^fcuiled  bv(  not  decided^  3  Buif,  17  j«..  ^c.  t  Bli^kft.  $56, 

Ij.  By 
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Sf  By  y2/r.  2.  <<  That  h  fliall  and  may  be  lawful  to  and  for  fiich 
*'  juftice  of  the  peacei  at  any  time  within  one  calendar  month 
*<  after  fuch  notice  given  as  aforefaid,  to  tender  amends  to  the 
^*  party  complaining^  or  to  his  or  her  agent  or  attorney,  and  in 
*<  eafe  the  fame  is  not  accepted,  to  plead  fuch  tendet  in  bar  to  any 
^  a£tion  that  maybe  brought  againfl  him  grounded  on  fuch  writ 
*<  or  prpcefst  together  with  the  plea  of  not  guilty,  and  any  other 
'*  .plea  with  the  leave  pf  the  court ;  and  if  on  iOTue  joined  thereon 
**  the  jury  iball  find  the  amends  fo  tendered  to  have  been  fufficieot, 
<<  then  they  (hall  give  a  verdidi  for  the  defendant ;  and  in  iiich 
'*  cafe,  or  in  cafe  the  plaintiff  (hall  become  nonfuit,  or  (hall  dif. 
.  ^'  continue  his  or  her  a&ion,  or  in  cafe  judgment  (hall  be  given 
**  for  fuch  defendant  or  defendants  upon  demurrer,  fuch  juftice 
<<  (hall  be  entitled  to  the  like  cofts  as  he  would  have  been  entitled 
<'  unto  in  cafe  he  had  pleaded  the  general  iflue  only;  and  if  upon 
<<  ifiue  fo  joined  the  jury  (hall  find  that  no  amends  were  tendered, 
^  or  that  the  fame  were  notfofficient,  and  alfo  againft  the  defend* 
<*  ant  or  defendants  on  fuch  other  plea  or  pleas,  there  they  (hall 
<*  give  a  verdi£l  for  the  plaintiff,  and  fuch  damages  as  they  (hall 
<*  think  proper  which  he  or  (he  (hall  recover,  together  with  his  or 
««  hercofts  of  fiiit," 

6*  J^jfiif,  3,  **  That  no  fuch  plaintiff  (hall  recover  any  verdiA 
^<  againft  fuch  judice  in  any  cafe  where  the  a^on  (hall  be 
*'  grounded  on  any  ack  of  the  defendant  as  juftice  of  the  peace, 
*<  unlefs  it  is  proved  upon  tlie  trial  of  fuch  a£Hpn  that  fuch 
*<  notice  was  given  as  aforefaid ;  but  in  default  thereof  fuch  juftice 
<<  (hall  recover  a  verdi£l  and  cofts  as  aforefaid/* 
4  conftaWe  ^.  &j/e^.  6.  <■  That  from  and  after  the  faid  24th  day  oijmu 
aaiBc  C9l4rt  cc  175 1,  no  a£^ion  (hall  be  brought  againft  any  conftable^  head- 
^hin*«r^  "  borough,  or  other  officer,  or  againft  any  perfon  or  per(iaiia 
^titled  to  <<  a^ing  by  his  order  and  in  his  aid,  for  any  thing  done  in  obe- 
*£*h^?if  *  **  dience  to  any  warrant  under  the  hand  or  fcal  of  any  juftice  of 
94 V.  %^  ^'  (^^  peace,  utuil  demand  hath  been  made  or  left  at  the  ufual 
C.44.  which  <'  place  of  his  abode  hj  the  party  or  parties  intending  to  bring 
^*ta 'dooe  **  ^^^^  aSion,  or  by  his,  her,  or  their  attorney  or  agent,  in 
^uu  ^*  writing  figned  by  the  party  demanding  the  fame,  of  the  pemfal 
tfim ;  »  «  and  copy  of  fuch  warrant,  and  die  fame  hath  been  refufed 
^•n'aaiiii  **  ®^  neglecked  for  the  fpace  of  .fix* days  after  fuch  demand ;  and 
l^'fide^  ^^  i"  cafe  after  fuch  demand  and  compliance  therewith,  by  (hew- 
(pmewhit  <(  ing  the  faid  warrant  to  and  permitting  a  copy  to  be  taken 
^a^^t  '<  thereof  by  the  party  demaadmg  the  fame,  any  a&ion  ihall  be 
of  hit  duty  s  '*  brought  againft  fuch  conftable,  headborough,  or  other  officer^ 
hot  if  he  f c  or  againft  fuch  perfon  or  perfons  a&ing  in  his  aid  for  any  fudi 
^ibte  wheie  ^'  ^^^  ^  aforefaid,  without  making  the  juftice  or  juftkes  who 
he  htt  no  **  figned  or  fealed  the  faid  warrant  defendant  or  defendants,  that 
•uthorhy  It  c(  on  producing  or  proving  fuch  warrant  at  the  trial  of  fuck 
ttte^i  "  »^*^**  ^^  jury  (hall  give  their  rerdia  for  the  defendant  or 
•flbrd  hin  "  defendants,  notwithftanding  any  defeA  of  jurifdi£tion  ia  fuck 
ao  ptotcc-  €(  juftice  or  juftices ;  and  if  fuch  aftion  be  brought  jointly  aninft 
Lord  iuaI  **  ^"^^  juftice  or  juftices,  and  alfo  againft  fuch  conftable^  head* 
pn,  c.  J.    <f  borough|  or  pther  officer,  or  perfon  or  pe^foni  i^ing  in  his  • 
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*f  fhdr  aid  as  aforefiiid,  then  on  proof  of  fuch  wamnt  thHary  w  Alpck 
•<  (hall  find  for  fuch  conftablc,  headboxovgh,  or  other  officer^  sitSlJl'tr' 
*'  and  for  fuch  perfon  and  perfons  fo  a£iing  as  afoitiaid^  notwith*  wciinm* 
^*  (landing  fuch  defcA  of  jurifdi£tion  as  aforefaid ;  and  if  the  fto  after 
w  vcrdia  (hall  be  given  againft  the  juftice  or  juftices,  that  in  ^^^^l^ 
'<  fuch  cafe  the  plaintiff  or  plaintiiB  (hall  recover  his>  her»  or  their  lmv  •£ 
^*  cofts  againft  him  or  them,  and  to  be  taxed  in  fuch  manner  by  Coft9»s34« 
^*  the  proper  o(ficer  as  to  include  fuch  cofts  as  fuch  plaintiff  or  2^^'* 
*<  plaintiffs  are  liable  to  pay  to  fuch  defendant  or  defendants  for  wiibn  tbb 
^^  vi^hom  fuch  verdi£l  (hnll  be  found  as  afore(aid.''  Aat»t%  the 
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done  in  obedience  to  a  wsrnnt ;  and  it  if  Incnmbent  upon  the  officer  to  Aewthathefcnipalo«||y  andiia- 
pikitly  purfted  the  didaCet  of  hii  warrant,  fincc  it  if  on  that  cofldilioB  atone  \hM  he  it  eatitted  ID  tht 
prouaion  of  tne  ad.  The  Ic^iflature  intended  to  make  the  juftice  liaUe  inftead  of  the  ^ffccr,  thetefoft 
the  latter  cannot  be  ex^^^fed  where  he  cpmmitt  fuch  a  mtftalie  at  will  not  render  tht  aagiSMte  liaUe* 
yiife  HvWock,  1^5.  yidtiUSa  Burr.  1766.  1768.  174a.  1761.  Blackft.  563.  555*  11  St. 
307.    ^^irStr.  lis. 

An  overfccr  of  the  poor,  who  diftraint  for  a  poor^s  rete  under  a  juftice*i  WfnaBt*  if  M  oflktr 
the  proceAion  of  ihii  z€t.     Nutting  v.  Jackfon,  K.  B.  Eaft.  13  C.  3.  Bull.  Ni.  Pti.  14. 

^9ti\  This  aft  extendf  only  to  aAwnf  of  tort ;  and  therefore,  where  an  aQioafor  moaey  bad  aai 
ircdyed  was  brought  againft  an  officer  who  had  levied  morfey  on  a  oonviAion  by  a  juftict  of  peaces  the 
f  cnvidion  having  been  qualhed,  it  wat  hoi  den  that  a  demand  of  a  copy  of  the  warrant  fm  a^t  secdT*. 
fary.     Fcltham  v.  Terry,  Eaft.  13  O.  3.  K.  B.  Bull  Ni.  Prt.  S4« 

8.  Hjfea.  7.  it  is  proTidcd,  «*  That  where  the  plainttflF  in 
**  any  luch  a^ion  againft  any  juftice  of  the  peace  (hall  obtain  a 
*f  TtrdiAi  in  cafe  the  jud;^  before  whom  the  caufe  (hall  be  tried 
*<  (hall  in  open  court  certif?  on  the  back  of  the  record  that  th^ 
<<  injury  fof  which  fuch  aAion  was  brought  was  wilfully  and 
<^  malicioufly  committed,  the  plaintiiF  (half  be  entitled  to'  hate 
**  and  receive  double  cofts  of  fuit.'* 

9*  Qn  (hewing  caufe  why  an  information  (ho\ild  not  be  granted 
againft  a  juftice  of  peace  for  a  mifdemeanor  in  his  office  the 
complaint  appeared  to  be  frivolous  and  vexatiovis,  fo  (hat  the 
juftice  ought  to  have  the  cofts  he  had  been  put  to  in  his  defence; 
the  only  queftion  was  who  (hould  pay  them.  The  complaint  was 
made  upon  a  joint  aflfidavit  of  the  profecutor  and  his  attomeyi 
who  had  cxprefl'ed  himfcif  with  fome  virulence  againft  the  juftice^ 
|he  cofirr  therefore  dirc£led  the  cofts  to  be  paid  by  both.  Rix 
y.FtefdinZf  Efq.  JUiib*  32  G.  2.  B,urr.  6^4, 

10.  where  a  juftice  of  the  peace  hath  a£led  irregularly  in  the  Bot  who* 
execution  of  his  ofiice,  though  without  apy  bad,  opp^uive,  or  ^'^ 
injurious  intention,  and  an  application  to^e  co^rt^fpr  an  in-  S|gllbftths 
formation  againft  him  in  ^efpe^  to  fuch  his  conduA  be  difcharged,  juftife  if 
(the  charges  brought  forward  being  falfe  in  hCt  and  his  bohavio^r  *'j^22^ 
mifreprcfented,)  yet  on  account  of  the  irregularity  he  hath  no  &c  court  * 
fight  to  receive  cofts«      Rex  v.  Fieldin^^  Efy*  JmL   39  G.  2.  ^^  f«cA 
Burr.  Jig.  '  IbU^biS 

to  him.  Rex  v.  Cot,  ffq.  Ea^ft.  3a  O.  %•  Burr.  7S5. 
And  IB  a  fvhTeqttent  eaft  the  coort  dpc!aisd|  that  evta  where  a  yd&u  of  the  peace  alb  lUegalln 
^  if  be  hat  aded  hooeftly  ifni  fandidly,  without  oprieffiooy  naiice,  reteaget  oran|  had  viewer ul 
intention  whatftever»  the  c  uft  will  nfnt  pnnlfti  him  in  the  extraordinarj  conrfip  of  an  informatiMi, 
hut  leave  the  party  complaining  to  the  ordin^  legal  nmedy  or  method  of  prefe^otioB  bj  Mon  or  by 
lodiAmmu  And  in  the  principal  cafti  the  applifacioa  bdftg  for  an  information  againft  two  joftket  and 
other  perfom.  which  the  court  thof  ght  peeper  to  refufe,  they  difcharged  the  f\|le  aa  to  all  the  defend- 
ants, with  coftt  to  be  paid  to  the  j^^iceey  bet  wiiheat  cieftf  af  to  the  others.  Rex  v.  PalxBcri  4  ik 
Eaft.  I  0.3.  Boir.  2s6». 

VouII.  V,t  11.  By 
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Swt.i«G«.       11.  'hj  Jtai.  23  G.  3.  r.  70./  31.  it  ia^  entAed,   *«  That  it 
£  37  ^-  2^-  f<  (hall  and  may  be  lawful  to  and  tox  any  of  the  faid  officers  (of 
the'^rdT^  ^'  exeife),  or  other  perfons  a£ling  in  their  aid,  to  whom  fuch 
•*  tocher    '<  notice  (hall  be  given  as  aforefaid,  at  any  time  within  one 
«*o^"hJ*"    **  calendar  month  after  fuch  notice  (hall  have  been  given,  to 
«« co(h  of     ^  tender  amends  to  .the  party  complaining,  or  to  his  or  her  agent 
, «  futc**  M  <'  or  attorney,  and  in  cafe  the  fame  is  pot  accepted,  to  plead  fuch 
oAuted,       M  tender  in  bar  to  any  adion  to  be  brought  againft  him  grounded 
^  on  fuch  writ  or  procefs,  together  with  the  plea  of  not  guilty,  and 
**  any  other  plea,  with  leave  of  the  court ;  and  if  upon  iffiie  joined 
<<  thereon  the  jury  (hall  find  the  amends  fo  tendered  to  have  been 
<<  fufficient,  then  they  (hall  give  a  verdiA  for  the  defendant  or 
*^  defendants ;  and  in  fuch  cafe,  or  in  cafe  the  plaintiff  (hall 
<<  become  nonfuited,  or  difcontinue  his  or  her  a£lion,  or  in  cafe 
<^  judgment  (hall  te;  given  for  fuch  defendant  or  defendants  upon 
^*  demurrer,  then  fuch  defendant  or  defendants  (hall  be  entitled 
^  to  the  like  cods  as  he  would  have  been  entitled  to  in  cafe  he 
.  <<  had  pleaded  the  general  liTue  only;  and  if  upon  iffiie  fo  joined^ 
><  the  jury  (hall  (ind  that  no  amends  were  tendered,  or  that  the 
*<  fame  were  not  fufficient,  and  alfo  againtl  the  defendant  or  de* 
<<  fendants  in  fuch  other  plea  or  pleas,  then  they  (hall  give  a  ver- 
'<  di£t  for  the  plaintiff,  and  fuch  damages  as  they  (hall  think  pror 
<<  per,  together  with  his  or  her  cofts  of  fuit/' 
StattSG  |.       12,  Bj/eH.  32.  it  is  provided,  <^  That  no  plaintiff  in  any  cafe 
f-37-  f«»7*  «<  where  an  afi^ion  (hall  be  grounded  on  any  zGt  done  by  the 
<<  defendant,  (hall  be  permitted  to  produce  any  evidence  of  the 
<<  caufe  of  fuch  a£lion,  except  (uch  as  (ball  be  contained  in  the 
<<  notice  to  be  given  as  aforefaid,  or  (hall  recov.er  any  verdid 
*'  againft  fuch  officer  or  perfons  acting  in  his  aid,  unlefs  be  (hall 
«<  prove  on  the  trial  of  fuch  afiion  that  fuch  notice  was  given ; 
<'  and  that  in  default  of  fuch  proof,  the  defendant  in  fuch  adion 
<<  (hall  recover  a  verdi£t  and  cofts  as  aforefaid/' 
8tar.2SG.3. ,     13.  Rj /e^.  33*  it  is  cnaded,  **  That  in  cafe  fuch  officer  or 
^J7  ^  ^^  <*  others  a£ling  in  his  aid  (hall  neglefl  to  tender  any  amends,  or 
''**^*        <^  (hall  have   tendered  infufficicnt  amends  before    the   adion 
«(  brought,  it  (hall  and  may  be  lawful  for  him,  by  leave  of  the 
«  court  where  fuch  a£tion  (hall  be  brought,  at  any  time  before 
**  iffue  joined,  to  pay  into  court  fuch  fum  of  money  as  he  (halt 
«  fee  fit;  whereupon  fuch  proceedings,  orders,  and  judgments 
<<  (hall  be  had,  made,  and  given  in  and  by  the  faid  court  as  in 
<<  other  afl-ions  where  the  defendant  is  allowed  to  pay  money 
.   «<  into  court." 
8ta*,2SQ.f.       14.  ByTi*^.  34.  it  is  enaAed|   <*  That  if  any  a&ion  or  fuit 
^.  37.  r.  13.  If  (hall  be  brought  or  commenced  againft  any  perfon  or  perfons 
^™*^^'         H  for  any  matter  or  thing  done  by  any  officer  or  officers  of  excife, 
«  or  any  others  adding  in  his  or  their  aid  in  execution  of  or  by 
<(  reafon  of  his  or  their  office,  fuch  a£lion  or  fuit  (hall  be  brougltt 
<<  cr  commenced  within  three  months  next  after  the  caufe  of 
*<  a^ion  (hall  arlfe,  and  not  afterwards ;  and  fiiall  be  laid  and 
<<  tried  in  the  county  or  place  where  the  h&s  were  committed, 
f <  and  not  in  any  othet  county  or  place  j  and  the  defendant  of 

15  ^<  dcfei^d^nt^ 
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•*  defendants  ftall  and  may  plead  the  general  iffuc,  and  give  the 
<'  fpecial  matter  in  evidence  at  any  trial  to  be  had  thereupon ; 
*•  and  if  the  platntifFor  plaintifFs  (hall  become  nonfuited,  or  dif- 
•*  continue  his,  her,  or  their  aftion  or  fuit ;  or  if  upon  a  vcrdidl 
or  demurrer  judgment  (hall  be  given  againll  the  plaintiff  or 
plaintifFs,  the  defendant  or  defendants  fliali  and  may  recover 
**  treble  cods,  and  have  fuch  remedies  for  the  fame  as  any  dc- 
**  fendant  or  defendants  can  or  may  have  in  other  cafes  where 
•*  cafta  arc  given  by  law." 

4 

(L)  In  what  Cafes  there  (hall  be  full  Cofts,  or  no  ^^""  349» 

more  Cods  than  Damages. 

I*  A  N  aAIon  of  trefpafs  tried,  and  damages  under  40/.  The  S.p.  Hasel- 
**  declaration  fuggefted  fcveral  trefpafTes,  and  among  others  {j"V'^''^^' 
for  turning  up  the  foil  wich  ploughs,  isTc,  upon  which  a  queftion  » g.i.  Rcpl 
vrzs  made,  whether  the  prothonotary  (hould  give  any  increafe  of  c».  Praft. 
cofts  ?  The  court  held,  that  no  cofts  d^incremento  (hould  be  taxed.  ^•^-  3-*"«- 
Smithfind  v.  Long^  Trin.   \o  Ann,  Rep,  Ca,  PraS,  C.  P,  2* 

2.  On  writs  of  inquiry  in  cafes  within  the  Jht.  22  £5"  23  Car.  2. 
r.  9.  the  plaintiff  (hnil  have  full  cofts,  though  he  do  not  recover 
fo  much  as  40/.  damages*  Sheldon  v.  Ludgatt^  Trin,  3  G.  i. 
Bti//.  Ni.  Pri.  329. 

3- 
clofe, 

pleaded, 

and  Acr/^r/^,  Juflices,  were  for  full  cofts,  becaufe  the  confcquen-  ancc,andthe 
rial  damage  is  a  matter  for  which  the  plaintiff  might  have  had  a  **«»«  water- 
diftinc^  fatlsfaflion.  -Eyre,  ].  contra^  becaufe  this  recovery  will  nineihrough 
not  be  pleadable  to  a  fpecial  action  upon  the  cafe,  for  the  fpecial.  both,  1  may 
injury  quod  cateri  ne^averunt  ^  and  the  plaintiff  had  full  cofts.  a"«6ethcw. 
Anderfon  v.  Buckton^  Tnn,  ^  G,  i,^   Sir,  192.  per  qucd  the 

irater  wai  prevented  from  coming  to  the  other,  and  there  iball  be  full  cofta.  Per  eur,  in  Anderfon  v« 
B^ckt9n,  Str.  19a. 

4.  In  aflault  and  battery  if  the  defendant  juftify,  that  admits  Jodgeihave 
the  battery,  and  is  confcqucntly  equivalent  to  a  certificate;  but  if  ^fy^^^*^'* 

1-       J    f      J  -    rL-e         ^11  1  1   •     •/!•         1  thcjf notion* 

the  defendant  jufttfy,  and  thereupon  the  plaintitf  makes  a  new  of  giving 
aflignment,  to  which  the  defendant  pleads  the  general  iffue,  the  thefe  certi/l- 
plaintifT  will  have  no  more  cofts  than  damages  without  a  certifi-  ^^Jjjj/"*"' 
catc.      Richards  v.    Turner ^    Trin.    6  C  1.    C.  5.    BulL  Ni.  thought 

Pri,    2^0-  therofelvw 

^^  bound  by  the 

verdidt ;  othcrt  thinking  the  ftariite  meant  to  le^ve  it  to  their  difcretion  on  the  whole  drcomit^ncei  of 
thfcafe.  And  thii  feemt  to  be  now  the  prevailing  opinion,  as  otherwtfe  the  ftatutc  would  be  entirely 
ofeleft.     BbU.  Ki.  Piri.  330. 

5.  In  an  aQ;ion  on  the  cafe  for  words,  to  which  the  defendant  BotiffpedU 
pleaded  a  fpecial  juftification,  the  jury  having  found  damages  un-  f^JJ^^^ 
<ier  40  r.,  it  was  moved  that  the  plaintiff  might  have  cofts  de  in-  declaration, 
crcrttcnto^  but   the  court  held   that  noiwithftanding   the  fpecial  aadai^oetal 

'  E  ^  2    •  '    pleading 
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verdift        ptaiding  it  was  ftill  an  aAton  for  words  within  thtjtat.  ai  %r«  i . 

^p^>         c.  t6.  and  muft  be  governed  thereby  i  and  if  the  plaiotitt  does 

i!^^  Kc  not  recover  above  40  /.»  he  (hall  have  no  more  cofts  tnan  damages* 

covered  aie    Anw*  Micb*  *]  G.  !•  Rep*  Ca»  PraQ.  C  P.  22« 

under  40  #.  » 

the  pUintiff  Aill  bave  fall  cofts.    Deony  v.  Wtn»  Mich.  10  G.  %•  Rep.  Ca.  Prad.  C  F.  137.  S.  C 

Praa.  Ret*  C.  B.  iii. 

8.  P.  Parke  6.  In  an  aAion  of  trefpafs  for  puQiing  the  tap  out  ^f  a  barrel, 
T.  Dartf,  by  which  means  the  beer  was  fpilt,  the  damages  were  found  under 
SiJ^c^  *"  40  '•  '^^  ^^^^  Of  dercd  full  cofts  to  be  taxed,  this  cafe  not  be- 
Praft.  c.  B.  ing  within  the  ftatute  \  for  no  freehold  could  come  in  queftion,  and 
t?***'^''"  i^i«  «€wly  an  injury  to  the  phintiflF's  perfonal  property.  Rjefiier 
tS^tI^'  v.  Boliifig,  Trin.  9  G.  i.  Rep.  Ca.  PraB.  C.  B.  24. 
ft  G.  t.  ik.  So  where  the  drclincioa  w«s  for  chafing  pUindff'**  iheep,  ptr  qtnd  lo  ewes  and  10  laoihi 
wtft  gteady  daaafed,  the  pUinttflTwas  allowed  hts  full  coltt,  it  being  a  damage  done  to  perldoal  chat* 
tda.    Arnold  nThMDpTon,  £40.  7  G.  ».  it  99.  S.  C.  Pria.  Reg.  C.  B.  loS.    Barast,  119. 


9V«R«eQt.       7.  Trefpafs  for  breaking  plaintiflTs  clofe,  and  chaGng  his  buIL 

whiaier,      Vcrdid  with  X  /.  damages ;  and  held  by  the  court,  that  he  flioukl 

3S7-"pi^<^*  ^^^^  ^^^  cofts,  becauGe  the  a  a  (5*  23  Car.  2.  <.  9.  extends  only  to 

'  fuch  a£ltons  of  trefpafs  where  the  freehold  may  probably  come  m 

queftion.     Vide  Raym.  487.  3  Mod,  39.  Thompfin  v.  Btrry^  Eafi* 

9G.  u  S/r.55i. 
rUcBeckv.       8.  In  trefpafs,  alTauIt,  and  battery,  the  declaration  went  00  met 
SVi^  Ab     ^^^  infulU  fecit  upon  the  horfe  of  the  plaintifF.     Verdia  /m  jm^t. 
3^«'pi*43*  ^^^  '^^^  damages.    The  court  rcfufed  to  allow  any  more  cofts 

than  damages.  Clarke  v.  Othery^  Eajl.  f  1  G.  t.  S/r.  624. 
8.  C.  GU6.  9.  Trefpafs  quare  claufumfregity  etquendam  taurum perjitut  igmUt 
^\^P'^  fugaviu per  quod  the  plaintiff's  goofeberry  buflies  were  thrown 
Jra^klio  ▼*.  down  tucmn  quinque  peftic(is^  Anglice  poles,  in  eodem  claufo  ertRos 
Jolland,Hi!.  affixotos  it  extflentes  fregtt^  laceravit  et  fpoliavii :  vtxAiCi  prp  quer. 
jW.^.ciied  ^^^  ij.^  damages.  On  motion  for  full  cofts  the  court  held,  thai 
Trerp«a  the  words  in  this  declaration  did  not  import  an  aAual  afportatioB, 
fuart  ciam^  by  which  is  meant  a  carrying  quite  away,  and  that  the  tearing 
&w/>«^'M    31} j  pullinir  up  the  poles  was  not  fuch  an  afportatbn.    And  here 

irft  count        •      /     i_    Pi       •   I..  1  a*  r  \i. 

ftatet,  that    the  freehold  might  nave  come  m  queftion  ^  fo  the  motion 
<i«fcndintt     denied.     Anon.  C,  B*  Trin.  iiG.  i^    5/r.  633. 

^rvkeand 

entend  the  clofe  of  the  pUintifT,  and  che  grafs  there  tbeo  growing «  with  feet  in  walkii^,  frod 

tec  and  dug  up,  and  gat  divrri  large  quaatitics  of  turf,  Ac.  of  the  laid  plaimiffy  ia  and  npoo  the  laid 

place  in  whicht  Src.  ami  rook  and  cairi«d  away  the  iame  and  converted  and  dUpqfed  of  the  Cuae  to  thv 

•«m  ufc.    Second  count  upon  a  fimilar  crefpafi  in  another  dole.     The  defcndaau  pleaded  mm€al*  ta 

the  «rho*e  dfclatiit'oa,  and  two  (pecial  pleas  to  the  fecond  count,  and  oo  the  trial  a  tperdJA  «aa  lonnd 

for  the  pUiniiffoft  the  general  iliue  with  i  «.  dam  ages,  aa^  for  the  defendants  oo  the  fpecial  pleai»  aad 


the  Jud^  did  DOT  certify.  The  quslUoa  on  the  lecofd  was,  whether  the  plaiotSff  was  cotitjed  to  aay 
oioie^colls  than  danuge$  ttn«ler  the  flat,  ii  Sr  23  Car.  1  c  q.  f.  136.  (or  ftat  %.  ^  5.  f.  19.  ^^ 
Lord  Mantfteldy  C.  J,  (after  ftating  tlie  cafe)*There  is  a  puaalc  and  perpleiity  in  the  cafra  oa  tbia 
pait  of  the  Satote,'  and  a  jumble  in  the  fcports,  and,  as  the  queftion  ia  a  general  ooe»  we  tfaoogbt  it 
proper  to  confolt  all  the  judges  $  and  they  a^e  all  of  opiaioo  that  this  cafe  ia  withb  the  Hatote,  ao^thic 
the  pl^otiff  ought  to  have  no  more  rofl^s  than  damages.  You  will  oblcrve  thic  what  htt  been  cal^ 
an  ajhtrttwt  in. this  declaration  ia  a  mode,  a  qualtiication  of  the  injory  done  to  the  lapd.  The  trcipds 
U  l4iA  to  have  beea  comtritted  on  the  land  by  digging.  Sec.  and  the  s^sm/it  aa  part  of  the  fime  aft ; 
aod  on  the  trial  of  theiHue  the  freehold  certainly  might  have  come  m  queftion.  Thie  la  ciearfydi(> 
t>ngu]{bable  from  ao  tfj^erf^vlr  of  perfonal  property  where  the  freehold  cannot  come  in  foe Siw^  aod* 
mhich  thttefore  ia  not  within  the  a^  Thus  after  treei  are  cot  down  aad  theieby  fevocdSMitfao 
freehold,  if  a  ttdpaflcr  comes  and  carrief  them  away»  that  cafe  ia  not  within  the  ftatote,  booaale  iha 
i^tehoid^avnot  iBoma  in  ^uciHen.    Ckgg  y*  Motyncux  and  laolber,  Tihi«  Si  O*  3*  Do^S*  7^ 

to.  Trcfr 


to*  lYefpaf^  quare  daufum  fregit^  and  for  ere  Cling  a  wall  and  s.  P.  Bole 

tpoiling  the  grafs  pedibus  ombulando^    The  defendant  pleads  non  "J^  .^^^ 

ruL  as  to  all  but  treading  down  the  grafs,  and  as  to  that  juftifies  su?  1168.*' 

for  a  way.    Plaintiff  replies  extra' vlam^  upon  which  they  were  at  vut  Afier 

ifliie,  and  the  jury  find  for  the  plaintifT  upon  both  iflues,  and  id.  VJ^?^^* 

damages.     Upon  motion,  the  court  ordered  full  cods,  though  jo^car.  s. 

there  was  no  certificate,  it  appearing  by  the  record  that  the  free-  evin.  Abr.* 

hold  was  in  queftion.      Higgini  v.   Jenningt^   Mki»    13  G*  2.  ^^^^*** 

Str.fie.  ^^     ^     fUfLTicUm. 

fitmfrtgU  \  plea  n^  cul.  and  a  right  of  way  fee  out  under  an  indofure  a^,  defctibins  it  by  metes  and 
boanda.  To  the  latter  olca  the  plaintift'  replied  extra  vi^m,  and  iflue  being  joined  tbereen,  there  was 
m  tcrdid  for  tbs  plaintiff  with  305.  damage*  and  los,  cofti.  The  judge  not  having  certified^  the 
coort  were  unanimoufly  of  opinion  that  tne  plaintiff  was  entitled  to  no  more  cofta  than  damages.  And 
Boiler,  J.  fboodfd  his  opinion  on  the  former  determinations  being  wrong,  bccaole  after  the  replicatioa 
oiuttrs  vtMM  tlie  cafe  was  exa^y  the  fame  as  !f  not  guilty  had  Iwen  originally  pleaded,  and  opon  thia 
ilfoe  the  title  could  not  have  come  in  queftion.  Coclu«o  v.  Uaiifon^,  Trio.  %%  O.  }•  Tidd^s  Law  of 
Coku  8x.  Pt*{k.  653.  S.  C.  f€r  nomtn*  CocIceiU  v.  Allanfon,  Bull.  Ni.  Pri.  330.  S.  C  fuUjr  re- 
ported in  HoUock^aLawof  Cofts,  86.  who  remarks,  that  from  the  note  of  this  cafe  io  Ni.  Pri.  it  ihoalA 
leem  to  be  the  opimoa  of  Mr.  J.  BuHer  that  the  principal  which  governed  the  retoltttion  in  tiut  cafe 
extends  to  deprive  a  plaintiff  of  full  cofts  without  a  certificate,  in  cafes  where  aright  of  way  is  pleaded 
as  in  »  Lav.  S34.  and  a  replicadoa  of  <xtr»  viam  and  not  guilty  thereto.  But  Mf •  H«  wi^M^fid  fUMrt* 

!!•  In  an  a£iion  of  trefpafs  the  jury  gave  3x«  41/.  damagesj  s.c.Pnft, 

and  alfo  40 /•  coftsy  and  the  prothonotarv  allowed  6 /•  id*  the  ^*£f|^ 

capiatur  fine,  in  all  56/.    It  was  infifted  that  the  judgment  w^a  M^aienof 

erroneous^  becaufe  the  jury  had  allowed  more  cods  than  damages ;  trefpaft  ia 

but  the  court  orer-ruled  the  objection,  for  the  jury  are  not  bound  '^'^^^ 

by  the  ftatute;  and  the  prothonotary  mud  fign  judgment  accord-  coort^dieie 

ing  to  the  verdift :  and  as  to  the  rapiatur  fine,  the  prothonotary  the  piaintiif 

is  dircfted  by  the  5  {5*6  W.fsfM.  to  allow  it  to  the  plaintiff  in  ^^.^'^^jj 

increafe  of  cods.     Watkinfin  v^  Sivjer  and  another,  Eaft»  i  G.  %.  ftati!  43  fi. 

Rtp.  Ca.  Praif.  C.  B.  44.  c.  6.  ««  & 

13  Car.  a* 

c.  9.  and  S  *  9  W.  3.  c  to.  which  give  no  more  cofta  than  damages  b  adiOM  of  trefpftfS|  do  not 
«zteod  to  inferior  courts}  and,  though  the  deiaiidant  remove  the  caufe,  and  a  terdid  he  given  above  Ar 
the  plain'iff,  and  damages  ofkdar  40 1.  yet  the  plaintiff  fliall  have  his  full  colls,  becaufe  he  had  made 
his  eiedioa  in  the  inferior  court,  where  be  would  have  had  cofts ;  and  the  defendant  (hall  not  reap  lock 
|in  ad«antafe  by  icmoving  the  caufe.  Fidt  Rep.  Ca  Pra£^.  C.  B.  45.  n.  iTha  ftat  fti  Se  13  Car.  «• 
:  docs  not  reftrain'the  power  of  the  jury  {  they  may  Ejve  what  cofts  they  think  fit  in  adtooa  of  trefpafe 
a«  in  other  cafes,  it  only  reftrains'the  court  from  givlkig  cofts  di  iucrtrntint,  Ibbetfon  v«  Brown,  Rap. 
Cj«  Piad.  C  B.  149.  8.  C.  PraA.  Reg.  C.  B.  no. 

ia«  Tvcfp^ts domum /regit ac/enefif^domus  ill*  advalem^  aol.f  S.C.  Birch 
V  defen/acuta  domtu  ill*  ad  valemf  10 1.,  addomumpr^d*  fpeBan*  et  Jj^^jf*'* 
pertut  ibidem  nuper  invenf  fre^t  et  fpoliavit.     No  cofts  de  incre^-  PrV.33o/sa, 
mint^    The  Chief  Juftice  faid,  that  if  required  at  the  trialf  he  in  an  aaion  ' 
would  have  certified.    Birch  v.  D/jf,  Trin.  3  G.  2.    PraB.  Reg.  ^^^^^ 

C.  B*  107.  aodbieakii^ 

attd  ffaHracing  tfie  hcdfea  m4  fences,  and  i  i.  damagea.  Cofts  d*  memuttp  were  refufcd,  there  being 
no  cvtlficaae*  Mhchd  v.  Soapcr,  Eaff.  loG.  i«  Buob.  167*  So  for  cttCdng  down  tncs.  Shepherd 
V.  Yaidt  It  O.  I.  Cook.  Dig.  titk  Cofts  (A»  3}. 

t^.  Ill  an  a&ion  for  words^  the  plaintiff  laid  fpectal  damages  in 
die  declaration,  tics,  lofs  of  marriage.  Verdi£i  pro  juer»  and  20  x. 
damages*  Upon  a  motion  for  full  cofts  it  was  objefted,  that  the 
^Qtiff  liad  not  mj  where  alleged  that  flie  was  <^apable  of  con- 

£  c  3  tradinj; 


4ftO  CoftK* 

tra£llag  manu^t  and  tbat  there  was  no  colloquium  of  narriage 

fet  fortti,  and  a  communlcatioh  of  marriage  could  not  be  intended. 

Sed per  cur.'^ThcTt  is  ^colloquium  of  marriage  fufficiendy  fet  forth 

in  the  declaration ;  it  is  not  neceilary  for  the  plaintiff  to  allege 

file  was  capable  of  marriage  \  if  it  was  otherwife,  it  would  ha?e 

been  a  defence  at  the  trial  it  ia  faid,  per  quod  marifagium  amjfitf 

which  is  fufficient)  and  plaintiff  had  full  cods.     Roberta  r.  /f«//- 

wfll,  E^.  .5  G.  2.  Ktl.  $4.     . 

S.C.  Pi«A.       14.  In  trefpafs,  wherever  the  freehold  might  hare  come  in 

K^g.  c.  B.   queftioui  the  judge's  certificate  is  neceffary  to  entitle  the  plaintiff 

'^^'  to  full  cofts,  if  the  jury  find  the  damages  under  \os.    Dixie^ 

Barf.  v.  Somerfield  and  dtbers,  Trin^  5  tj*  6  G.  a.   Rep,  Ca,  PraB. 

C.  B.  86. 

^^*t^9  15*  In  an  adion  of  trefpafs  by  the  mafter  for  beating  hb  fer- 

1^1*'         vzTiX  per  quod fervitium  ami/it^  damages  were  given  under  40/. 

'  It  was  moved  to  have  full  colts,  for  that  this  is  a  fpecial  a£lion, 

and  not  an  a£tion  of  affault  and  battery  within  the Jlat.  22  ^  2} 

Car*  a»  c.  9.  as  it  is  exprefsly  held  in  Salh.  206. ;  and  per  cur.  the 

full    cods    were    grafted.      Hall  v.  Lawton,    Eajl.    7  G.  2. 

Cunn^  38* 
S.C.  Praa.       i5.  In  an  a£tion  of  trefpafs  for  ai»  aCault,  and  tearing  and 
*T'b^*  '•    foiling  the  plaintiff's  clothes  which  he  was  clothed  with,  a  vcr- 
^20.  di£t  was  found  for  the  plaintiff  with  1^.  damages,  and  40/^  cods 

The p4iiiotiff  given  by  the  jury.  It  being  quediontd  what  cods  the  plaintiff 
ffj'j^*^  ihould  b^  allowed,  the  court  agreed  that  he  fljould  have  full  cods, 
ititaOattM  though  no  certificate  was  given  by  the  judge  who  tried  the  caufe> 
and  beat  for  k  is  not  an  a£lion  of  affault  and  battery  within  the  ftatute  of 
UKwhlm  ^*  ^23  ^^^'  2-  ^*  2*  ^^^  ^^  tearing  and  fpoiling  the  plaintiff's 
down  upon  clothes,  which  is  joined  with  it,  is  founded  on  an  injury  done  to 
tlie  sroun4,  his  property,  and  the  verdidl  is  general  for  the  plaintiff.  Carru^ 
IL^i^'Uhh  tiers  y.  Lamb,  Mich.  aG.2,  Rep.Ca.Prafi.  C.  B.  108. 
water,  and  thereby  damaged  hit  clothes.  There  was  a  general  vcrdi£t  for  the  plaintiff  and  daimset 
under  40 f.  $  bat  thejudgc  did  not  cenif'y  that  the  batteiy  was  fu/ficieutly  proved.  The  queftion  was^ 
whether  die  plaintiff  ought  to  recover  any  more  cofts  th«n  damages  ?  And  it  ^as  bolden  that  he  ought 
not,  for  the  damaging  of  the  clothes  is  chicged  in  the  declaration  as  a  confequence  of  the  affault  and  tot- 
tery, and  cannot  be  (o  feparated  thereCrvm  as  to  m^ke  it  an  independent  injury  to  a  perfonal  chattel* 
Hampfon  v.  Adftread,  Trin.  17  C.  a.  Sayer,  91.  Bull.  Ni.  Prl  319. 

The  declaration  dated  that  the  defendant  ftruck  the  plaintiff  many  violent  blows,  and  flung  and 
threw  a  large  qtiantity  of  water  upon  and  over  the  plaintiff,  and  then  and  there  not  only  wetted  him  an4 
pot  him  in  great  danger  of  caxhing  cold,  but  fpoiled  his  cloches,  lice.  Upon  a  motion  to  x^x  the  fdaiD- 
tiff  his  full  cofts.  Lord  Loughborouj»h,  C.  J.  Uid,  there  wa«  much  perplexity  in  motions  of  this  fort, 
but^e  fenfe  feemed  to  him  to  be,  that  where  the  jury  do  not  find  40  ft  damages,  there  JhouM  be  m 
iiore  cofts  than  damages.  And  Gould,  J.  obferved,  that  the  throwing  the  water  and  then  and  there 
Ipoiling  the  clothes  tied  the  whoSe  count  and- complaint  together.  The  rule  wu  /efufed.  Atkinlbn  ▼• 
Jackton,  Eaft^  a6  G*  ^.  cited  ^r  Ket by,  Serjt.  amkta  ckri^^  j  H.  Blackft.  195.  In  an  aAioa  of 
nffault  and  batte^  the  plaintiff  in  the  fame  count  (fated,  that  the  defendant  thoo  and  there  tore,  dbc*  his 
Citthes.  The  jury  found  a  verdidt  (or  the  plaintiff  ^nd  i  s.  damages  j  and  they  alfo  found,  upon  being 
•Ked  by  the  judgei  that  the  clothes  were  torn  in  conrequcnce  of  the  beating.  Upon  atnotioo  for  fa\i 
nofts  they  wf r«  ft Aifed  ;  and  ^  Bclkr,  J.— The  declaration  in  (his  cafe  is  iiIificira^  tp  cany  cofts, 
becaufe  the  tearing,  dec«  is  laid  as  si  fuhltantive  fadb.  But  the  plaintiff  mui^  recover  Jxtmdmm  4iUeg*ts 
tt  probata.  If  the  jury  had  found  the  tiuth  of  the  allegation,  the  plaintiff  would  Imvc*  been  entitled  to 
his  full  coftt  ;^but  they  have  negatived  that  part  of  the  count,  l:|ecaB/e  th^y  have  found  the  tearing  to 
be  in  confequence  of  the  boating ;  and  the  court  are  bound  by  that  Hndir^g,  though  it  would  have 
been  more  convfi  if  they  had  found  the  defendnnt  not  guilty  as  to  that  part.  Gotterin  v.  Tolly,  Eaft. 
ay  G.  3.  I  T^m  Repw  K..  B.  655.  In  an  adion  of  ailault  and  battery  tbe  declaration,  %ftcr  teiog 
the  affault,  went  on  thus :  «  And  the  £iid  I.  then  and  there  tore,  &c.  the  clothet  and  veviag 
•*  apparel  of  the  faid  F.,  to  wit,  ftct  wherewith  he  was  thia  and  tbcxc  clDthe<),  &g.**    The  co«t  west 

umMBdos 


il&aaidlodii  that  the  platdtUf  was  entitled  to  no  more  eofti  than  daHntgei.  A&d  per  Gould,  J— There 
,aie  cyiro  courfes  msirjcrd  out  for  judges  in  cafes  of  thiB  kind«  one  by  3ie  i^at.  43  Elit.  tUe  other  by  %% 
4k  23  Car.  2.  The  firft  aod  bed  determination  it  io  3  Keb. ;  bat  that  has  boen  open  to  a  great  deal 
Of  fobtle  reafoBtng  and  dittin^oa.  Yet  I  thiolc  tlut  ihe  beft  conftruAlon  which  facft  anfwers  thii  end 
of  the  legiflaiure  and  puts  a  ftop  to  all  frivoloas  anions,  by  rcftralning  more  coOa  than  damagca  from 
being  allowed  in  the  cafes  fpecified.  If  therefore  the  declaration  ftatei  the  tearing  of  the  clothri  to  be 
done  at  the  fame  time  with  the  beating,  the  cooit  will  cooftrue  it  fo  ai  to  accorapUfli  the  objed  of  the 
tUcttte.  and  will  bold  the  tearing  to  be  part  of  the  fam^  z€t  and  a  confequence  of  the  battery.  It  was 
well  determined  in  Walker's  cafe,  4  Co.  41  •  b.  adtune  et  ilndem  united  aod  coupled  all  together.  Mc^rs 
V.  Oreeoaway,  Mich.  30  G.  3.  i  H.  Blackft.  291.  S.  P.  Lockwood  ▼.  Stannard,  HiU  34  G.  3. 
5  Term  Rep.  fC.  B.  48^. 

17.  In  trefpafs  quare  claufum  fregU^  and  for  breaking  a  door,  S.CPraA. 
the  plaintiflF  Jaid  fpecial  damages  in  his  declaration.     The  jury  fo^^'g^'^J 
found  the  fpecial  matter  for  the  defendant^  and  the  reft  for  the  ,^1.'  ^^^  * 
pJaintifF,  with  5  /.  damages*  ^  Held,  that  the  fpecial  matter  being 
found  for  the  defendant,  the  reft  was  for  a  trefpafs  again  ft  the 
plaintiff's  freehold,  the  title  of  which  might  have  come  in  quef- 
.  lion,  and  therefore  it  was  requifi^e  that  the  judge  (hduld  have 
certified  in  order  to  entitle  the  plaintiff  to  full  coft«.     Tomlinfin  v# 
H"hit€  and  another^  Eqft.  8  G.  2.  Rep,  Ca.  PraR.  C.  P.  1 17.     . 

1-8.  Trefpafs  for  taking  vittarmis  plaintiff's  horfe,  and  fending 
and  conreying  it  from  R.  to  G,  On  non  cuL  verdi£l  for  plaintiff, 
with  I/.  6d.  damages.  Full  cofts  were  allowed.  Harper  r. 
JiJJer,  Trin,   10  d5f  1 1  G.  2.    Rep,  temp.  Hardw,  375. 

19.  Trefpafs  for  breaking  plaintiff's  clofc,  t5*r.     Plea  common  s.  c.  Pra^. 
bar  and  new  affignment,  to  which  the  defendant  pleaded  non,  cuL  R«'i' c,  a. 
Verdi£l  for  plaintiff,  with  5/.  damages.     To  a  motion  to  allow  J^^j  ,^*' 
the  plaintiff  full  cofts,  it  was  objeSed  by  the  defendant,  and  Videanft, 
agreed  by  the  court  that  this  was  no  fpecial  pleading,  and  the  '*"^'  (^)» 
rule  was  refufed.     Ibbetfon  v.  Brewn^   Eafl.    1 1  G.  2.    Rep.  Ca.  ^ '  *^ 
PraEI.  C.  B.  J49. 

20.  In  an  aflion  for  flanderous  words  the  defendant  juftified,  s.c.Bameay 
the  jury  found  \d.  damages,  and  40/.  cofts.    The  prothonotary  '^^* 
having  allowed  full  cofts,  and  the  defendant  being  taken  in  eie* 

.cution,  the  court  on  motion  direded  that  the  money  levied  (the 
plaintiff  deducing  2/.  and  i  J.)  to  be  returned  to  the  defendant* 
fhe  plaintiff  to  pay  cofts,  and  by  confent  the  defendant  to  bring 
no  a£tion.  The  plaintiff  not  having  proved  any  fpecial  damage, 
he  is  not  entitled  to  fuU  cofts :  the  pleading  a  jufttfication  doea 
not  alter  the  cafe.  Do^^er  v.  Robinfon^  Eaji.  136.2.  Pra^. 
Reg,  C.B,  III. 

21.  Ip  trefpafs  for  entering  his  houfe,  and  taking  his  meat, 
fpecifying  quantities  and  kinds,  half  a  guinea  damages  were  given, 
and  full  cofts  were  awarded }  for  as  to  the  goods,  it  is  in  the  na- 
ture of  an  a£lion  of  trover,  and  there  is  to  all  purpofes  an 
afportation.     Smith  v.  C/arke  (^  al.  Eajl.  13  G.  2.    &r.  J  130. 

22.  In  an  adton  for  flanderous  words  fpoken  of  the  plaintiff  in  ^^« Perry  r^ 
the  way  of  his  trade,  fpecial  damage  was  laid,  and  the  plaintiff  ^^q^^ Ij^f 
recovered  id.  damages;  apd  the  queftion  was,  whether  he  71/slc!' 
ihouM  have  any  more  cofts  than  damages  under  thej?a/.  21  Ja€.  f .  Str.  936. 
c.  15./ 6.  /rr  o^-.— Plaintiff  can  have  no  more  cofts  than  h^^^^SJ"* 
damages :  the  true  diftiuftkm .  is,  that  where  the  words  are  ^dia  m^ 
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fiir  the  t^ionable  tliemfelves  without  the  fpedal  damagesi  tldt  is  zctk 

pUiatiffoa  ^thiii  the  wStf  and  plaintiff  can  hare  no  mor^  cods  thaA 

thmtc?9c  damages ;  but  where  the  words-are  not  a£lionable  in  themfeifes». 

Ibvcni  i  but  but  the  a^ioh  is  maintainable  dnlj  with  refaeft  to  the  fpecial 

ll^^lH  damase,  then  it  is  a  cafe  at  large  and  out  of  the  itatute,  atnd  the 

fto*ticm-  pUtntiff,  if  he  recof era  any  damage,  will  be  entitled  to  full  eofts. 

tiofi,  tbe  Where  the  words  are  adlionable  (as  hi  the  principal  cafe)  the 

1^'au'  fp^al  damages  are  to  be  confidered  merely  by  way  of  aggtava- 

•f inUy  ic-  ^^^^t  A^d  °o  notice  ought  to  be  taken  of  them  in  the  Terdid, 

tioMbk  at  which  muft  be  generally  guilty  dt  not  guilty,    burner  r,  HortWf 

in  cht  waf  of  hli  lnde»    Bainuf  tjs.  . 

Whecctbeww^MCiiotaaioiiab'cdBfpccialdHnateiartthe  ifftof  Ataaiaa;  and  If  tbc  jmy  M 
^tdcfeadant  jraUc|  of  fpaking  the  wordt  and  acinic  him  of  the  f|pcdal  damafct,  the  tcrdift-ooght  te 
ht  fo  taken.  A.  S.  P.  TilSo  ▼.  Glafi,  Hil.  15  G.  a.  Barnea,  14a.  Aaiea  for  words  ($kmI 
^aaaget  laid  ftr  pud  plaintiff  nmrUt^am  mmfi)  \  general  verdift  for  the  plaintiff,  damafes  S  il  Piain- 
aiff  allowod  fttU  cofta,  the  arorda  tbeoifelfct  not  bcinc  aAionable  bat  only  at  they  tie  coupled  tritb  the 
Spedtl  danaafe.    MilchelJ»  widowt  ▼-  Younghuibtntf,  Mich.  tS  G.  a.    Barect,  135. 

The  iMlbn  feemi  to  be  that  the  aamte  expielthr  mentiunt  aftiont  of  Utodcr  $  but  if  the  aratda  be 
fbeh  at  give  the  ptrty  an  aAioo  in  refpeA  of  the  Ipecial  damagea  rdutting  therefroai*  and  ate  net 'in 
themfeiva  ndionable,  it  It  not  properly  an  aftieo  of  Sinder,  bot  a  fpecial  aaioo  on  the  cafe.  Ar  car. 
in  Baft  v.  Rickford  Sr  Us.  Eaft.  1%  G.  n.  And.  375. 

Iftheic  be  a  fpecial  4aaM|e  laid,  and  no  finding  of  the  joiy  appear  npon  it,  tbe  court  cannot  prefudtt 
tktt  it  vat  found.  Tiffin  v  Glaft,  H'd.  15  O.  «.  Ba'itet,  142.  Whcfe  on  trial  words  plainly  apjpcK 
ncf  to  be  tdioothle  and  no  Ipecial  damage  intetftfctv  the  plaintiff  onght  to  be  nan(bitcd»  that  the 
4e)endaat  auy  haie  <oftt»  which  in  arteft  of  judgment  he  cannot  bave.  lh»  In  an  aAioB  for  wordi 
thCM  am  a  ca%aiBai  laid  aboot  the  plaintiff  *t  trade,  and  alio  a  fpecial  damage  laid  that  he  had  loft  hit 
infineft  by  rea&n  the  fpeaking  of  the  wordt.  The  «ordt  in  ^oeflion  were,  <*  Thou  art  t  rogue,  and  ibou 
••  haft  cheated  me  of  fevetal  pouodt.**  The  jorv  found  ir.  da«a|ea  fxx  the  pbintiff,  and  ic  wat  noted 
that  he  Oduld  have  full  coftt.  The  court  held  ttiat  the  latter  arordt,  «*  thou  hail  cheated  me  of  fevcni 
^'  poondty"*  were  aftionaUr,  and  the  motion  wat  denied.  Sunnan  v.  Shelleto,  Faft.  5  G.  3. 
Borr.  s6it.  fV«  ^  Collier  v.  Guillard,  Eaft.  16  G.  3.  Biackft.  to6s.  In  an  aaion  fiv  words 
the  dedaradon  oontaSned  five  countt  \  the  firft^  fecond,  and  fourth  weie  for  wordt  fpoken  of  the  |ilaia« 
elff  in  hit  trade  or  bufineft  at  an  aoftloneer,  and  wcm  clearly  aaionable ;  the  third  and  fifth  counti, 
mhhottt  any  ctflbfaiaai  of  the  plaintiff *•  trade,  ftated  wordt  which  were  not  adi'onable,  and  fpecial 
damage  waa  laid  by  icafon  of  the  fpeaking  whicli  fad  feveral  worda  in  the  declaration,  dkcjfec.  Plea 
fmeral  UToe*  Venfia  fi)r  the  plaintiff  00  the  whole  declaration,  with  1  u  datoagei  The  plaintiff  had 
lidlcifta.    fiavile  v.  Jaediflc»  Trim  35  O.  3.  a  H.  Blackft.  531. 


'^/e/'tpl*  SJ.  In  an  zQCxon  of  trefpafs  for  taking  aTtd  carrying  away  fand 
*$•  ^^^  there  was  a  vcrdift  for  the  plaintiff,  andleia  than  40 /•  damngcs ; 
iMlden  by  ^^  W^tUti^  C  J.  certified  the j  were  the  proper  damages  upon  the 
Che  court  of  fiat.  43  ££2.  a  6.,  and  the  court  would  not  allow  more  coda 
^'liJ^^  than  damages.    White  ?.  S#»i/A,  Eaft.  17  a  2.  atid  i  WUf.  94. 


jnpon  tbe  4f  Ells,  c  6.  may  be  granted  %ha  the  c^ial  of  the  caufe ;  and  it  wat  faid  by  Willn,  C.  J* 
Ihat  he  lemerobaiad  the  granting  of  a  certificate  thereupon  fin  montht  afier  the  trial  of  the  caufe.  Holhnt 
9.  Gore,.T/ia.  3a  G.  a.  Sayer'i  Law  of  Corftt,  |S. 

In  the  eaft  l4«  Declaration  in  trefpaft  for  aflfaulting*,  beating,  and  wound- 
T^^!^^  ing  plaintiff  at  the  parifli  of  X,  and  alfo  for  obftruding  him  in 
iQeadetheC.  S^^^^fC  coals,  and  for  taking  and  carrying  away  the  Coals  of 

is  (Wiiiet)  plaintifi>  and  fpoiiing  other  his  coals  there,  and  for  breaking  and 
r^^'dfe'  palling  down  a  ftandard  andjroUer  of  plaintiff'fi,  and  uking 
^UM^ngif.  afid  carrying  away  other  goods  and  chattels  of  thepIaimiiTs  there« 
fea  :--^ln  Plea  mn  cu^UU.  On  trial  the  defendant  was  found  guilty  of 
^'  ^IniMi^^  ^  ^  fiemifesi  except  tdqng  and  carrying  away  the  goods  and 
#^at  dte    fhaiteb.    IMmages  ^s.^  cofts  5/.  |  ftnd>fii9  to  taking  and  carryiog 
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tway  the  faid  gobdj  and  chattels  not  guilty.  No  certigcate  by  '<  piaint^iru 
the  judge  that  the  aflault  and  battery  was  fufficicntly  proved,  or  **  "5|'|.*/^^ 
that  die  ffttehold  or  titk  of  land  came  chiefly  in  qntftiouj  ficundum  <«  ^uteui** 
Jtat.  22  Gf  23  Car.  2.  r.  9./.  136.;  and  for  wint  thereof,  after  "certificate 
the  piothbnotary  had  talcd  plaintiff  full  cofts,  defendant  obtained  **  (X/Jj! 
a  rule  to  (hew  caufe  why  the  taxation  (hould  not  be  fet  afide,  «« on  the 
which  mlc,  after  hearing  counfcl  on  both  fides,  was  d-fcharged  by  ••  ftatute 
the  court*  Milhoume  v.  Reade^  Trin.  17  to*  18  G.  a.  Barnes^  i^^.  "  **  *^»J 

"  I  do  not  at  all  rely  upon  an  Mfportjn^  or  the  fpoliation  of  a  chattel,  hot  hy  tbctn  qoite  otit  of  the 
**  cafe.  What  I  idy  opon  it,  that  the  pUintifr  id  no  cafe  where  the  damages  arc  under  40 1.  needs  the 
**  certificate  of  a  judge  to  entitle  him  to  foil  coftt;  but  either  in  aAiohs  of  aifault  and  battery  or  trefpaia 
**  amsrt  clttufum  fi*pf$  which  it  the  foundation  of  the  jtadgmentt  in  the  c»fei  of  Venn  r.  Pbillipt, 
'«  I  Salk.  soS.  cited  in  Gilb.  X97.  6  Vin.  Ab.  357.  iod  Thompfoo  v.  Berry,  C.  R.  Eatk.  7  G.  s, 
**  on  both  which  cafte  1 -found  myfelf;  the  jodgei  in  neither  of  thofe  cafes  paid  any  legard  to  the  fpo* 
*'  liation  or  mfpttta^.  In  Venn  ▼•  Phillips  the  court  would  not  go  upon  the  ajfort^vit  of  die  hay »  /or 
«  of  that  the  defendant  waa  not  found  guilty,  nor  would  they  go  upon  the  (poltation  or  deflnidioo  of  the 
«<  Aiep,  nt  appears  from  the  teafont  they  give  in  the  cafe,  which  are  that  diat  ftatute  only  extendi  to  fudb 
**  cafta  where  the  jud^  can  certify,  and  they  can  certify  only  in  aflault  and  battery,  and  trefpafs  ^«0f« 
^*  eUuJumfript  \  for  the  %%  &  %\  Car.  ft.  at  to  all  other  cafes  but  thofe  two,  leaves  tJiem  upon  the 
"  4.3  Elis.  tiunking  that  ftatute  efltedoal  enough  at  to  then ;  now,  after  the  flat,  ii  &  a)  Car.  a.  the 
a«  plaintiir  cannot  have  full  coAi  (whetc  his  damages  are  ufider  401.)  in  aflault  and  battery  and  claufum 
**  fi^'h  vo^c^  the  jaidge  certifies  purfuant  to  the  «ft.  But  as  to  all  other  adions  perfonal,  where'm  tbete 
«(  can  be  no  certificate  upon  ibe  %%  ft  23  Car.  ft.  as  debt,  afltimpfit,  tmver,  trelpafs,  for  fpoiliog  hia 
•*  goods  or  taking  his  goods,  Ac.  tfaeyfliall  beconfidercd  out  of  the  ftatute  %t  ft  13  Car.  a.,  and  in  fucU 
•'  cafes  the  plaintiff  (though  his  dam^ga  hn  found  to  be  under  40  f . )  ftiall  be  entitled  to  full  cofts  bf 
«*  the  ftatute  of  Oloucefter ;  but  if  the  judgt  thinks  the  foit  very  frivolous  and  vexatious,  he  may  do 
<4  prive  the  pUnliff  of  the  benefit  of  the  ftatute  of  Gloucefter  by  certifying  under  the  ftat.  43  Elia^  hy 
*•  which  the  ptaintilF  will  be  entitled  to  no  moic  cofta  than  demises,  and  to  lefs  if  the  judges  think 
«<  fit  f  and  I  hope  that  good  ftatute  will  be  put  in  ufe,  as  1  have  kA  the  way  by  certifying  upon  it  veif 
a«  latdly.**  fWilln,  C.  T.  was  the  ^(t  judge  who  ccitified  on  the  43  EUa.  to  deprive  plaintiff  of  cnftj^ 
in  White  t.  Smith  in  ^  B.  Eaft.  17  G.  ft.  *»re,  pi.  13.    Buttock's  Uw  of  Cofts,  ft4.] 

Hit  lordOiip  then  commented  upon  the  ftat.  S  &  9  W.  3.  c  10.  f.  4*  («'^«  3  Wiif.  325.)  a«4 
then  proceeded  t  **  It  it  objc^ed  that  the  plaintiff  Malboome  ihall  not  have  full  cofts  in  this  tale,  be- 
«<  canfe  part  of  the  verdift  is  within  %%  9c  %$  Car.  %:  and  that  theicfore  the  Judge  ou«iht  to  have 
«•  cercified  that  the  tiefpala  in  the  declaration  ia  not  only  for  taking,  breaking,  and  pulling  down  a 
«•  ftandard  and  roller,  which  arc  perfonal  chattels,  but  alfo  for  an  aflault,  battery,  and  wounding,  aii4 
•<  the  defendant  is  not  found  guilty  of  breaking.  Sec,  the  ftandard  and  roller  only,  but  ia  alfo  found 
««  guilty  of  the  aft^ault,  bntMy*  and  vwondiogt  and  jhough  the  breaking  the  ftandard  is  out  of  the 
•<  ftat  Sft  k  ftg  Car.  t.,  and  the  plaimiff  ftiall  hare  bis  full  cofts  upon  that  without  acertificate,  yoc 
i«  the  aflault,  battery,  and  wounding  is  exprefsly  untbio  the  ftatute ;  and,  as  the  damages  found  ttrt 
•<  unaer  401.,  the  plaintiff  foall  not  have  full  cofts,  unleft  the  judge  rertifies  that  theaff^lt  atnd 
•*  bat'ery  was  fufiiciently  pfoved ;  but  I  am  of  opinion  that  wift  not  alter  the  cafe,  Nad  the  plaintiff 
**  mnft  have  full  cofts  without  a  certificate,  notwithftanding  the  defendant  is  found  guilty  of  the  aftault, 
<•  battery,  and  wounding  i  fiwr,  aa  the  defendant  is  found  guilty  of  other  things  in  the  declaratioa, 
•<  for  whkh  the  plamoff  it  dearlf  entitled  to  full  cofts,  the  finding  as  to  the  at&ult  and  battery  IhiU 
M  make  no  altertdon.  It  it  further  objeded  that  the  trefpafs  of  breaking  the  ftandard  and  roller  it 
<«  foch  a  ticfpafe  whmin  the  title  of  the  land  might  come  in  queftion,,  and  fo  a  certificate  is  neccfl'iiry 
•<  to  carry  cofts  t  but  the  title  of  the  land  in  this  cafe  could  not  come  in  queftion  as  the  fttfute  requiria, 
««  which  fays,  that  the  pbuntiff  flUll  have  no  more  cofts  than  damages  where  the  damages  are  under 
««  40 1.,  milrft  the  judge  certifies  that  the  freehold  or  title  of  the  land  mcnrionrd  in  the  4feciarac}on 
«<  came  chicfiy  in  queftioA  1  bow  this  trefpafe  upon  the  ftandard  and  roller  is  o<>t  laid  to  be  done  on  the 
«<  land  of  the  plaintiff,  oroo  any  particular  land,  but  generally  in  the  paiifti  of  A.,  which  plainly  fliewt 
«*  that  the  title  of  the  land  eonid  not  come  in  queftion  as  the  ftatute  requires  •,  an  1  fo  out  of  the  flatute, 
««  and  no  need  of  a  certifying  within  the  meaning  of  the  ftatute  1  and  it  would  be  impoffible  to' be  maor 
«  in  thia  cafe,  theie  being  no  land  laid  in  the  declaration.  I  found  my  opmiun  upon  the  re»foo  in 
<«  Salk.  ftot.  Venn  v.  Phillipi,  and  Thompfoo  v.  Berry,  Eaft.  7  G.  ft.  C.  B.  without  tcgard  a, 
•*  0jpirt0mi  or  l^oftMion,  which  b,  that  there  is  no  eafe  within  the  ftat.  aa  ft  aj  Car.  i.  but  fM^ire 
a*  Jimdtmfiiiji  w4  aflanlt  and  battery ;  and  that  in  afl  ether  cafrs  a  plaintiff  who  recovers  in  a  perfon;.; 
aa  iiSZ<Hmagca  «nder  40r.,  it  entitled  to  full  coftt  upoo  the  ftatute  of  Gloucefter,  without  any  ccin«. 
«•  fteate  npon  the  ftat.  »ft  ftf       ^  .^*    •  .  _^  .l__  i^..  .«.  .^ 

a<  43  Efia.  t,  6.,  thetcfwe, 


Bnnict,  1.  «»  of  opinion  that  the  plaintift  auft  have  full  cotta.    ••  l  Oiaii,''  faid  he,  •«  mention  t^e 
aa  woooding,  to  lay  it  ont  of  the  cafe  $  it  it  true  that  not  only  in  mayhem,  but  in  a  wounding  fpcc'aiiy 
«<  defcribed  in  the  declaration,  or  ccitified  by  a  judge,  or  made  out  by  aftidatirt,  the  courts  have  though 
ft  Ihcgifolftt  catiM  to  iDCtofo  ijhe  daougct  |  bot  thla  is  iaid  t9  a  geaeial  wounding,  and  thrown  in  rf 
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**  coisrfe }  indy  u  to  incretfiog  die  damaget  that  ii  not  now  befi»fc  die  tdatii  for  tbefc  Si  no  tppHcitiai 
"  about  ity  fod  thaefore  maft  be  laid  out  of  the  cafe.  The  ftat.  %%  3e  23  Car.  s.,  alchough  ic  men* 
'*  tioos  not  ooly  adiona  of  aflfaok  and  battery  and  trefpafi,  but  other  p^fooal  adioo9  io  geoenl,  hate 
**  been  retrained  by  cooftniftion  to  tike  in  two  cafea  only,  which  are  titf^i  fnan  tUmjumfrtpt  mlA 
*'  allault  and  battery  }  andobe  reafon  of  foch  conftrudion  was  chit»  vis.  the  Itatote  coaAi  that  in  aTl 
'*  action*  of  trerpafty  affault,  and  battery,  and  other  per&nal  adions  wherein  the  jod^e  ihall  not 
'*  certify  ao  aflaolt  and  battery  fafBcicntly  proved,  or  that  the  title  of  the  land  did  come  Hi  qoeftton, 
***  there  fliali  be  no  more  coftt  than  damages  where  die  dama|ei  found  are  onder  40<«  {  ib  chat,  aicboash 
**  the  fiift  words  are  general,  yet  by  the  latter  words  a^ons  axe  reftrained  to  foch  wherein  there  can  lie 
*'  fuch  certifying  of  Uie  battery  or  the  lilfe.  An  obje6lion  has  been  made  that  in  this  cafe  the  caoiie 
**  of  a^iao  is'  part  of  it  within  and  part  of  it  out  of  the  ftat.  Car.  2.  The  aflault  and  battery  found 
f  *  hy  the  verdict  is  clearly  within  the  ftatute )  and  if  there  had  been  nothing  more  foond  the  piaiadff' 
'*  could  net  have  full  co(ts,  ualefs  the  judge  had  certified  that  the  affault  and  battery  was  fufficieotly 
'*  proved  \  but  here  is  befides  that  a  trefpafs  found  upon  perfonal  chattels  which  is  clearly  out  of  the 
**  fkatute  \  and,  if  that  had  been  only  found  by  the  verdiA^  the  plaintiff  would  have  bwn  as  clearly 
"  entitled  to  full  cofts  without  a  certificate,  alibough  his  damages  had  not  amounted  to  40  u  And  1 
*<  am  of  opinioot  that  although  this  verdid  finds  one  trefpafs  within  the  iUtute.and  another  out  of  i^ 
**  yet  the  plaintiff  will  be  entitled  to  full  cods,  although  his  damages,  exceed  not  %u^  and  thovgh 
**  the  judge  hath  not  certified  )  and  I  go.  upon  this  foundatbn,  becaufe  fuch  a  conftruAioo  will  be  tor 
**  the  benefit  of  the  defendant,  for  the  plaintiff  is  lefs  vexatious,  by  including  all  the  injuries  in  one 
'*  adUoo,  be  might  have  feparated  his  caules  of  aAion  and  divided  them  into  two  fiuts,  fe  that  the 
*■  defendant,  as  he  is  found  guilty  iA  all  the  injuries,  mu(l  have  paid  the  cofts  of  both  a&ons ;  opoo 
*f  one  adion  without  a  certificate,  and  upon  the  other  with  a  certificate  \  whneas  he  will  upon  our 
'•  conftrudion  only  pay  the  colh  of  one  adlion.  (Here  he  cited  the  cafe  of  Lately  v.  Fry,  6  Vin. 
*<  Abr.  354.  Com.  Rep.  199  20.,  as  being  applicable  in  realbnlng.)  Thete  bong  a  fpoliation  in  this 
'*  cafe,  upon  which  the  patty  might  have  brought  his  feparate  a^ioo,  and  have  recovered  fnU  cods 
<■  without  a  certificate,  I  am  of  opinion  that  the  pVmtiff  iVJilbourne  is  entitled  to  recover  his  fall 
•<  cods.**    V\dt  the  whole  of  the  argumenu  of  thefe  two  judges  in  3  Wilf.  313.  ftc.    Fidt  f^^  pU  31. 

IVtfpi.ij;  25.  Trefpafs  for  aflfaulting  the  plaintiff,  ftppping  bts  waggon^ 
S.  cf.  Str.  jj^ J  taking  away  a  cart-rope ;  the  defendant  juilifies  ander  a  prc- 
-tiftrii4trTrt  fcriptive  right  to  toll,  for  which  he  took  the  cart-rope  as  a  diftrcfs: 
in  an  adion  the  plaintiff  replies,  that  the  defendant  did  not  demand  the  toll 
wasftattd''  bcfore  he  diftrained  the  cart-rope,  and  thereupon  iffuc  being 
that  the  ac.  joincd,  the  plaintiff  had  a  verdi£b  and  I/.  6^  damages.  Burnett^  ]* 
tion  waa  who  tried  the  caufe,  certified  upon  tht^at.  43  Eliz,  r.  6.  in  thefe 
ttking'a  dif.  ^^^^^  •  "  I  ^o  hereby  certify,  that  the  damages  to  be  recovered  in 
tiefa4  that  **  this  a£^ion  do  not  amount  to  40/.,  but  to  ix.  6  J.,  and  n» 
the  defend.  ««  moTC."  A  motion  being  made  for  full  cofts,  they  were  denied, 
thciaklnl^  And  pir  Dennifon^  J.— This  is  a  new  cafe ;  I  have  heard  it  faid, 
as  agent  to  that  tht  JlaU  43  Eli%.  c,  6.  had  been  explained  away,  but  imagine 
.A.  by  firtue  that  arofc  from  its  never  having  been  put  in  ure.  The  ftatute  of 
tion  in  tr*"  ^^^^*  ^*s  fntended  to  explain  and  enforce  the  true  meaning  of 
leafeof  land  the  ftatute  of  GloucefteTj  and  therefore  enafled,  that  if  the  judge 
/rom  A.  to    would  Certify  that  the  damages  given  were  the  proper  damages,  and 

the  plaintiff;       1-11.  1.  -^i  /-'i-        -1*^ 

that  iffue  vhich  tlic  jury  ought  to  give  and  no  more,  fo  that  it  might  appear 
was  joined  that  the  a£tion  ought  properly  to  have  been  brought  in  an  inferior 
USS^'fT  ^°"^^>  ^^^^  ^^^  fupcrior  court  was  to  allow  no  more  cofts  than 
defciodanVr  damages.  I  think  there  are  many  a£lions,  and  this  is  one  of  them, 
being  agent  where  neither  the  freehold  may  come  in  queftion,  nor  ani|f  battery 
^^'a'&^^  confcffed  or  proved.  Very  proper  to  be  brought  in  a  fuperior 
with  11^. dt.  court,  though  the  damages  may  not  amount. to  6d*\  for  the 
mages  was  quantum  of  damages  here  are  not  fo  much  the  matter  of  contro- 
'wntiff^^*  verfy  as  the  prefcription  and  right  to  the  toll.  The  ftatute  of 
aod'^hat'  Eliz.^  and  that  of  2a  Car,  2.,  are  very  -different ;  the  firft  by  cer- 
there  was  a  tificatc  deprives  the  plaintiff  of  full  cofts,  the  other  by  certificate 
entitles  him  to  them :  but  notwithftaading  I  think  this  is  a  proper 

a£kioi^ 
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aAIon  to  be  brought  here,  yet,  as  the  judge  has  certified,  I  can-  upoii  the 
not  fee  how  this  court  can  adjudge  diro£lly  contrary  to  an  ad  of  ^-^f"^!^ 
parliament.    The  a£tion  of  battery  was  poffibly  put  into  the Jtat.  tion  was " 
43  E/i%.  becaufe  it  might  be  then  thought  that  fuch  aAion  would  whether^ 
not  lie  in  the  county  court,  and  to  be  fure  it  will  not, with  vi  et  Jj^^JJ'^ 
artms ;  but  1  do  not  know  6ut  it  will  lie  without  vi  it  ormti,  have  any 
ITalhr  y.  Robin/on,  Trin.  inisT  jg  G.  1.  I  jrH/.  93.  morecofti 

than  d^- 
miges  ?  It  was  holden  that  he  ought  rot.  And  ptr  Dennifoa,  J.— It  bar  been  CnU  that  this  is  not  • 
cafe  in  which  a  certificate  ought  to  be  leraoCcd  upon  the  43  Ebt.  c.  6.,  an  inteicft  in  laqfd  bciQi  ia 
^ueftion  j  and  the  cafe  of  A  tier  v.  Fiich*  1  Lev.  234.  hak  been  relkd  mpQCi»  in  wJikh  it  vas  holden 
that  the  pUinciiFf  for  whom  a  verdict  was  found  upon  an  Iflue  joined  on  a  pleaof  Mfrtf  wawg  watenii-. 
tlfd  to  fuH  coftff.  But  in  that  cafe  the  extent  of  the  way,  and,  conle()uenrlyj  an  intcreft  in  land,  wit 
diredly  in  queftion  ;  whereas  in  the  prefent  cafe  the  iflue  is  collateral  to  the  pkintiif't  intereft  10  the 
land  demifed.  Howard  v.  Cheihirey  Mich.  29  G.  a.  Sayer,  250.  There  is  a  note  of  another  jpcitit 
)n  the  cafe  of  Howard  and  Cheibirt»  vis.  Th-t  plaintiif  pleads  not  guilty  and  a  j.KifkatJony  and  upo* 
illiie  joined  the  plaintiff  had  a  verdiO  with  t  tf.  damages.  1  be  ju.ige  did  not  certify  that  the  defendant 
bad  a  probable  caufe  to  plead  the  matter  pleaded  in  juflification,  but  there  was  a  certificate  upon  tfas 
43  Cliz.  $  the  queftioo  was,  whether  the  plaintiff  ought  to  have  the  coHs  of  the  plea  of  jufiification* 
It  WAS  holden  not,  for  the  words  of  the  flat.  4  Ann.  c.  j$.  ate  only  that  colH  fliall  in  luch  cafe  be 
given  at  the  difcretion  of  ibe  court ;  and  it  has  been  relblired  at  a  meeting  of  all  tbe^  JMiges,  that  il* 
there  be  a  cettificate  upon  the  43  Flia.  the  plaintif}'  fhall  not  have  the  cofls  of  any  plea  pleaded  witb 
leave  of  the  coyrt,  although  the  ifTue  thereupon  joined  be  found  for  him  ;  and  the  judge  have  not 
certified  that  the  defendant  had  a  probable  caufe  for  pleading  the  matter  therein  pleaded.  Sayer^  a6o« 
In  an  aAion  of  trefpafs  vi  et  armix  for  beating  (he  plaintiflf^s  dog,  per  quod  he  was  hurt,  and  the 
plaintiflF  loft  the  ufe  of  him ;  the  defendant  pleaded  the  general  iflue,  and  the  pluntiff  recovered  2  x. 
damages ;  and  Lord  Kenyon*  C.  J.  who  tried  the  caufe,  certified  under  the  43  Ella.  c.  6.  that  the 
damaffes  were  under  40 1.  A  mr>tion  was  made  to  fet  afide  the  certificate,  on  the  ground  that  the 
flatute  only  applied  to  th  Te  anions  which  could  be  brought  in  the  county  court,  and  that  of  courfe  it 
did  not  extend  to  an  aAion  vi  et  arms.  Sed per  Lord  Kenyon,  C.  J— It  feems  to  me  that  this  cafe 
comes  within  the  ftatute  which  extends  to  all  perfonal  actions  not  wing  for  any  title  of  lands^  oor  for 
any  battery  \  and  on  the  maxim  exctpt'to  probat  regylum  it  includes  all  other  adlions  vi  et  armU*  It  ir 
true  that  an  i^ion  w  et  armis  cannot  be  brought  in  fi  county  court,  but  there  are  other  inferior  coorfi 
which  by  char«er  have  a  pt)wer  of  trying  adiions  vl  et  armis.  The  court  were  extremely  clear  that  the 
ttatttte  extended  to  the  prefent  cafe,  and  difchargcd  the  rule.  Dand  v.  Sextoof  Hil.  S9  G.  3.  3  T< 
Rep.  K.  B.  37.   Vide  pofi,  pi.  30. 

26.  PlaintiflT  declared  In  one  couiit  for  a  trefpafs  upon  liand^  and 
in  another  for  taking  and  carrying  away  a  hog.  A  general  ver- 
diGt  being  found  for  the  plaintifF  with  damages  under  40/.^  and 
the  judge  not  having  certified^  the  queftion  wad,  if  the  plaintiiF 
ought  to  have  full  cods.  It  was  holden  that  he  ought ;  and  per 
JLee,  C.  J.-— There  could  not  in  this  cafe  be  a  certificate  upon  the 
fccond  county  and  it  has  been  frequently  holden,  that  if  there  be 
one  count  in  a  declaration  upon  whiph  the  judge  could  not  cer* 
tify,  and  the  iflue  thereupon  joined  found  for  the  plainttflT,  he  it 
entitled  to  full  cofts,  this  not  being  a  cafe  within  22  (5*  23  Car.  i« 
£.  9*  Kiiightley  v.  Buxton,  HiL  23  G.  2.  SayerU  Law  rf Cofis^' y)* 

27.  In  an  adion  for  feveral  trefpafles  {int.  a/.),  a  trefpafs  ia 
A.  and  B.  with  cattle,  and  bruiGng,  preiTmg^  and  fpoiling  plain* 
tiff's  apples,  (v/z.)  twenty  buihets^  of  apples  there  found ;  the 
jury  found  forlhe  plaintiff  as  to  the  particular  trefpafs,  and  the 
refidue  for  the  defendant  tlie  queftion  being  whether  the  plaintiff 
(hould  have  full  cods  or  not  \  but  it  was  determined  againft  him. 
The  appleSf  for  ought  that  appears  by  the  declaration,  might  be 
growing,  though  no|  laid  to  be  ibidem  crtfund^  but  Onitm  in* 
vint\  The  jury  bad  the  merits  of  the  caufe  before  them ;  the 
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^C&on  appetrt  to  be  IrivoloQS  bf  the  finall  thnu^es  tfaej  gate* 
Grtguj  y.  XhrmiTf  JUkiu  26  G.  x.  Sameif  144. 
Tkcfptlt  fiMT      28.  The  court  (C.  J9.)  were  dtnded  upon  die  queftion  who 
^|>V^  ^  fliall  be  aooouDted  inferior  tradefmeo  within  xhtjbi.  4  {^  5  JF. 

l!d«r«4*>^  ^^  ^*  ^*  ^3'  /'  '^'  BathurJ  and  Cfitir,  Juftioeh  thought  it  a 
JbIuib  per-  matter  of  hw,  and  that  all  qualified  tradefmen  are  not  inferior 
b^U?a^~  tradefmen,  but  that  all  unqualified  tradelmen  are.  IFUbf,  C  J. 
yi2pj^^  and  Noel,  J.  thought  it  a  matter  to  be  left  to  the  jurf*  and  that 
Md  fB&oav.  a  perfon  merelj  at  following  a  particular  trade  or  pnifelfioo  (a 
^^oSer^  fuigeou  and  apothecary  for  inftance)  is  not  to  be  eonfidered  ati 
^mttwad    inferior  tradeunan.      Buxton  r.  Mingay,  Trim.  30  CsT  31  G.  2. 

law  fe  to  dO|  bioke  tad  emend  the  pliiiitiff'*i  dofet»  &c«  and  banCBd,  ftc.  VeidiA  for  pUuBdlFy  ttkX 
daoH^ei  I  <^  fvljcft  h»  the  opinkn  of  the  court  ypon  the  cafe^  which  was  that  the  drfrndawt  waa  aot 
^vilified  ia  hit  own  right  to  kill  fane ;  hut  bang  hwitfinan  to  a  geotAeanap  of  efUie,  waa  feat  out  bf 
Ivm  widb  the  homidSy  and  00  that  occafion  the  defeodant  committed  the  tiefpaflei  alleged  in  the  dedaia- 
tioo.  The  fueittoli  wai^  whether^  if  th»  court  ihould  be  of  optmon  cbat^  the  ddeodaot  waa  mx  a 
JIflbhite  perfooy  ftc  under  the  llau  4  ft  |  W.  ft  M.  c.  aj.  f.  lo.  the  plaintiff  csuld  recover  agnia 
liim  ia  that  aAioo»  or  whether  he  ought  to  have  brought  a  common  adioa,  of  uefpafii  fa^nr  timfmL 
fii^m  De  Gxtff  C.  J«  ftidy  the  court  had  no  doubt  but  that  the  delradant  was  doc  u  difloluie 
fAof  ftc*  witbin  the  mcaotog  of  the  aft.  The  onl jr  real  qucAton  ««t»  "whether  ai  the  adian  was 
Inaed  the  plahitiff  could  recover  any  thing  ?  He  ceftualy  could  not  have  his  Uil  coftt  ^  if  he  ceuM 
aoticcovcr  any  thing  but  waa  nonfuit,  he  mnft  pay  cofts  |  if  he  eoold  recover  es  npoaa  f^^fiU'Ufi  sAiao 
of  tiefpaila  lie  would  ftvc  hit  cofta.  Now  certamly  any  man  might  have  always  brought  aa  a6dou  of 
ticfpau  lor  huntittg  upon  lus  groundt  \  fbt  this  ifyury  among  othm  the  ftatote  of  Glouoeftcr  gave  eafii 
as  well  at  damegca.  The  ftaune  of  Car.  «.»  to  prevent  veaatiouy  loweMd  the  eofts  ^  and  If  left  than 
401.  were  recovtredL  pvc  te  moit  cofta  than  damagea.  The  ftat.  4ft  $  W.  ft  M.  rettored  Aitt  ceftt 
^aia  even  fai  cafe  or  unall  damages  itcoveicd  i^gaioll  diflblute  perfoosy  infeiior  tradefinenb  ftc.  This 
antutc  rives  mo  new  canfe  of  adion  $  the  old  right  of  a6fion  always  cxifled^  and  does  ftill  csift.  The 
plaintiff  complains  of  a  trefpafa  and  fues  lor  the  common  law  remedy.  He  alfo  ftates  collateral  oruhm 
ftances  which  under  the  ilatute  would  coticle  him  to  cofts  upon  a  verdiA  lor  fenall  damages.  Ifhepiwics 
thofe  drcumftances  he  has  his  full  cofts  f  if  they  aie  not  proved  they  are  mere  words  of  furplufegey  and 
the  defendant  ftands  exadly  m  the  feme  fitoatioo  as  if  the  ftat.  4  ft  c  W.  ft  M.  had  never  becw  made. 
The  poAea  waadeliverrd  to  the  plaint»ff«  and  a  verdtA  entered  by  coofeot  that  the  jury  find  the  defeadaat 
not  a  diffotute  pcrfen*  ftc*  but  guilty  oif  ch^  trefpals.  Dami^es  i  s.|  cofts  1 1.  Fallnt  v,  ILsA,  Eaft. 
S3  G.  3*  Blackft.  900. 

In  Older  to  entitle  the  pbuotiff  to  the  beoeft  of  the  ftat  4  ft  5  W.  ft  M.,  fo  as  to  have  loll  cofts. 
It  is  not  alone  fu^ient  that  the  defendant  be  proved  to  be  an  inferior  tradefmao»  but  it  is  aUb 
iflcumbeac  00  the  plaintiff  to  prove  him  that  particular  fpecies  of  tradelman  named  in  the  decfafaiiany 
though  it  be  allegied  under  a  videSctt  \  aa  where  in  one  count  of  the  declaration  the  defendant  was 
nominated  a  brickkyer»  and  the  evideace  proved  him  to  be  a  waller  aad  not  a  bricUayery  a  veHid 
was  loundfer  the  defendant 00  that  count  Dickcolbn  v.  Pcarfest  at  Carfille  afflaes,  lySyt  €anm 
Wiifooy  J.    Hullbck*s  Law  of  Cofts,  101  • 

29.  In  trefpafs  vi  et  armis  the  plaintiff  declared  for  broalnng 
and  entering  his  dwelling-hottfe,  and  there  making  a  great  ooife 
and  aflfray  and  difturbance,  and  continuing  it  for  two  hours,  and 
until  the  plaintiff  and  bis  father  and  one  jL  were  compelled  and 
obliged  to  give  and  did  give  to  the  defendant  their  promiffiiry 
note  for  6  /.  17  /.,  payable  to  the  defendant.  The  jury  found  for 
the  plaintiff  with  i/.  u.  damagei,  and  there  was  no  certificate 
from  the  judge  under  the  %%^i^  93  Cat.  a.  r.  9. ;  the  qneftion 
was,  whether  the  plaintiff  was  entitled  to  any  more  cofts  than 
damages  ?  jind  1^  was  held  he  was  not.  And  per  Lord  Mat^ 
fields  C.  J.— ^his  eafe  depends  upon  the  words,  *<  and  undl  the 
<<  plaintiff,  t^c.  were  compelled,*'  &V.  which  words  are  baidy 
an  aggravation  of  the  defendant's  foodnuiBg  ia  the  boufe,  and 
1(2  nothiif 
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nothing  more.    On  the  words  <<  brpaking  and  entering  the  free* 
*'  hold''  might  hare  come  in  queftion.    .^leton  y.  otmih^  HU. 
a  G.  3*  Burr.  1282. 

30.  Cafe  upon  affumffiu  the  defendant  pVa4^d  a  tender  oC 
ID/.  6i*i  which  the  plaintiff  took  out  of  the  court,  3|nd  pvo^ 
cecded  for  more.  Therewas  a  verdiA  for  plaintiff^  damages  \L  x/.|^ 
and  the  judge  cerdfied  under  t\it  fiat.  43  BG^.  e.  6.  ^tx  the 
damages  to  be  recovered  in  the  adlion  did  not  amount  to  40  /•» 
but  to  i/.  I/.,  and  no  more.  It  wasmoved  that  the  prothonotaqr 
might  tax  the  phintiflF  his  cofts  de  increnunio^  and  alleged  that 
the  judge  ought  not  to  hare  certified  becaufe  of  the  plea  of  ten« 
der*  which  being  found  falfe,  he  had  by  his  own  wrong  pleading 
increafed  the  cofta  \  and  on  the  other  ftatutes,  where  there  is 
fpecial  pleading,  the  pbintiff  is  entitled  to  his  cofts,  and  if  de« 
fendant  remove  a  caufe  out  of  an  inferior  court  he  b  not  endded 
to  this  certificate,  becaufe  it  was  his  own  &ult  to  remove  the 
caufe,  and  thereby  put  the  ptaindflF  to  greater  ezpences ;  fid  per 
cur. — This  af^ion  is  clearly  frivolous,  and  the  plea  of  tender  does 
not  alter  the  cafe.    Bartlitt  v.  RoUins^  Eaft.  5  G.  3.  2  Wif.  258. 

31.  In  an  a£)ion  of  trefpa(s  againft  defendant  for  crim.  cm.  %i%V^aAi^ 
with  the  phindff's  wife,  wherein  the  plaindflF  declared  that  the  ^^ 
defendant  vf  et  arms  made  an  aflault  upon  C.  his  wife,  and  dien  pi,^^  ' 
and  there  debauched,  (9IV.,  perjuod  he  loft  the  comfort  and  fociety 

of  his  faid  wife,  f3fc.  Tlie  defendant  pleaded  nou  ctd.^  where* 
u(K>n  iflue  being  Joined,  theplaindfi^  recovered  i/«  ii/.  td* 
dams^s,  and  the  hke  cdfts*  The  protfaonotary  taxed  the  plain- 
tiff's coils  di  incnmento^  upon  which  die  defendant  applied  to  the 
court  to  fet  afide  the  taxation,  alleging  this  to  be  an  aAion  o£ 
trefpafs,  aflault,  and  battery,  and  that  as  the  Judge  had  not  cer^ 
tified  under  ihtjlat.  22  (^23  Our.  2.  c.  g.  J.  136.  the  plaindff 
was  entided  to  no  more  cofts  than  damages.  For  the  plaintiff  it 
was  infifted  on  the  contrary,  that  this  was  not  an  action  of  af« 
fault  and  battery,  but  that  the  gift  and  fubfliance  of  the  aAion 
was  the  trim.  con.  ( Vide  Bull.  Ni.  Pri.  28.)  Befides,  to  bring  the 
cafe  within  tlit  Jlat.  Car.  2.,  there  muft  have  been  a  batterv  as 
well  as  an  aflault  laid  in  die  declaradon ;  but  there  was  no  luch  > 

fa£l  dierein  alleged,  and  therefore  the  plaintiff  was  well  entided 
to  his  full  cofts  i  and  of  that  opinion  was  the  whole  court. 
Baicbekr  v.  Bigg^  Mich.  13  G.  3.  3  Wtlf.  319. 

32.  Declaration  in  trefpafs  for  breaking  and  entering  plaindff 'a 
free  warren,  and  chafing,  hundng,  .and  killing  divers  foxes^ 
hares,  Is^c.  of  the  plaindff,  and  taking  away  other  has  ffoodt 
and  chattels.    Oh  not  guilty  pleaded  the  defendant  was  found 

fuilty  of  breaking  and  entering  the  free  warren  of  the  plaindflf^ 
nd  chafing  and  bunting  one  hare.  Damages  6i/-,  and  not  guilty 
as  to  the  refidue.  The  plaintiff  moved  to  be  allowed  full  cofts> 
v/hich  were  granted  him :  for  in  afUons  inftituted  merely  for 
breaking  free  warrens  it  b  imjpoflible  the  tide  of  the  foil  can  ever 
conde  in  queftion ;  for  though  both  may  concur  in  one  perfoUf 
yet  the  tide  to  the  free  wartoi  is  always  collateral  to  that  of  thq 

land. 
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laodi  for  a  man  may  have  free  warren  in  aliens/oh.  Befidea  t&e 
hare  fo  hunted  was  the  perfonal  property  of  the  owner  of  the  free 
warren,  and  If  any  injury  be  done  to  perfonal  property»  that  will 
take  it  out  of  the  ilatutei  and  entitle  the  plaintiff  to  full  cods* 
Idixd  Dacn  v.  Tebb^  Eaft.   17  G.  3.  Blnchjl.  1 15 1. 

33.  Trefpafs  on  lands  on  a  certain  day,  and  on  divers  other 

daysy  ^c.     The  defendant  pleaded  two  fpecLil  pkas  of  ju(lifica« 

tion  on  the  particular  day.    The  plaintiff  in  two  new  aflignments 

(cpliedf  that  the  trefpafs  was  committed  on  other  days,  and  on 

other  occafions,  iffc.    On  both  thcle  idues  were  taken^  which 

wese  found  for  the  plaintiff  with  |/.  damages*     At  the  trial  the 

trefpafs  appeared  to  be  wilful,  but  there  was  no  certificate  by  the 

judge  to  that  efie£t.    However,  it  was  agreed  by  both  parties  to 

confider  the  queftion  whether  the  plaintiff  fliould  have  his  cods 

OQ  the  fpecial  pleas  as  if  the  judge  had  granted  a  certificate,  he 

being  ready  to  certify.     Per  BulUr^  J — This  is  not  like  a  decU- 

Tation  confiding  of  feveral  counts,  to  fome  of  which  only  there 

.are  pleas  of  juftification.    The  plaintiff  here,  with  a  view  perhaps 

to  hate  cq(Is,  has  taken  in  the  whole  complaint  in  one  count ; 

the  defendant  by  his  pleas  did  not  judify  the  whole,  and  therefote 

the  plaintiff  was  obliged  to  make  a  ntw  afiignment.    The  Mafter 

fay^  he  has  no  doubt  in  this  cafe  \  and  according  to  the  cundant 

pra^ice  the  plaintiff  is  entitled  to  all  the  cods  of  the  pleadings. 

Gundry  v,  Sti^rt^  HiL  27  G.  3.   i  Term  Rep.  K.  JS.  636. 

Trefpifs  for       34.  'l^o  a  declaration  in  trefpafs  for  affault  and  battery  the 

aniuUiog      defendant  ^pleaded  the  general  iffue  to  ^  whole,  and  juftified  the 

wdfti**-       affault  only.     Replicationifc  i^i/wr^i  yi/^ ,  Sec;  and  on  the  trial  a 

Ing,  drag.     verdi£t  was  entered  for  the  plaintiff  with  ix,  damages,  and  cods 

«'"8»P"{:''"8»  40/.     It  was  contended,  that  wherever  there  is  a  double  plea 

him  with"*   uudcr  thc  4  £5*  5  ^nn,  c.  16.  /  4  £5'  5.,  and  the  plaintiff  obtains 

great  force,    a  yerdidl^  be  is  entitled  to  full  cods.     Sedp^r  ri«rt ^That  ftatute 

^icj,  ift,     uniy  gwis  the  cods  of  thofe  pleadings,  therefore  the  queftion 

iirucTud,   ^tift  oe  determined  by  the  aa  £5*  23  Car.  2.  c.  9.    It  is  true, 

3d,  as  to  the  that  if  the  plea  of  judification  extend  to  the  battery  as  well  as 

aqautting,     ^^  affault,  it  has  been  hcKl  that  no  certificate  is  neceffary,  thc 

d^«ggfng»     judification  being  tantamount  to  it ;  but  here  the  battery  is  not 

pulling  and   judificd,  neither  is  there  any  certificate  that  the  battery  was 

^aiiiSff  ****  proved,  therefore  the  plaintiff  is  entitled  to  no  more  cods  than 

fuftlfica  ioo)  damages.    Page  v.  Creed^  Trin.  29  G.  3.  3  Ttrm  Rep.  K.  J?.  391. 

replication, 

Jt  injuria  fudf  and  on  the  trial  the  plainttiT  had  a  verdict  on  both  i flues,  with  one  farthing  damages. 
The  Mafler  having  refufcd  to  tai  the  plainttiF  his  full  cods,  an  application  waa  made  to  the  covrt,  aod 
it  was  held  he  was  cnudcd  to  them.  Lord  Keoyon  fatd,  this  cafe  was  very  diftingui(hahle  from  rbe  €tk 
of  Page  V.  Creed*  where  the  jufiification  was  confined  to  the  afljuSt,  there  a  battery  being  onthcr  ad* 
mitred  by  the  defendant  nor  certified  by  the  judge,  it  was  rightly  deternr.in<^  that  the  plaintiflT,  wbo 
had  recovered  damages  under  40f •  was  entided  to  no  more  cofts  than  damages.  But  here  the  pica 
juftifiet  the  battery  as  well  as  the  aflaolt,  and  where  the  juftification  goes  to  the  battery  it  has  been  the 
ttfiige  at  all  times  to  allow  the  plaintiff  his  full  cofti.  And  be  faid,  that  if  thi»  were  rn  wntgrM  be 
ihould  think  It  profer  todec'ide  in  fafour  of  the  plaintiff.  Smith  v.  Edge,  Hil.  36  G.  3.  6  Term  Rep. 
B.  R.  56a. 

In  anaaioo  35*  In  trefpafs  the  plaintiff  declared  that  the  defendant  tn  e$ 
of  trefpifs    ^^^  fjf^^^  gQ^  entered  the  plaintiff's  clofe«  and  then  and  there 

quart  clam*  •  ■      v 
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broke  down  the  fences,  (5*f.  and  the  materials  thereof,  to  wit,  isfc.  «'"^  cattle, 
took  and  carried  aw^y,  ^c,  ^c.  and  then  ami  there  eje£led,  Isfc.  f^^^^  ^^' 
the  plaintiff  from  the  pofleffion  of  his  faid  ciofe.     The  defendant  pleaded,? ft, 
pleaded,  firft,  non  cuL :  fecond,  a  plea  of  licence  to  all  the  trefpalTcs  ^^  ^"^'i  '^t 
in  the  declaration,   the  plaiotiflF  had  a  verdift  with  is.  damages,  Stie'Ta't''^ 
and  40/.  cods;  but  the  judge  did  not  certify.     It  being  made  a  thetKCpaOes 
quedion  whether  ih^  plaintiff  was  entitled  to  his  full  cods  or  not,  Y'^^  '"^^ 
the  court  declared  the  rule  to  be,  that  where  there  is  a  fpecial  tendtr^o/^^ 
plea  of  judification  found  againd  the  defendant,  the  plaintiff  is  amends; 
entitled  to  his  full  cods,  and  that  the  praftice  was  the  fame  3<*>a«Jjf- 
in    both   courts*     Re4ridgp  v.   Palmer^    Mich.    3Z  G,  3,    2  if.  ^dlm^fe^f! 

Blackft.  2m  fortherioie 

trefpifs ; 
4th  y  that  the  cattle  escaped  on  account  of  the  fences  being  out '  f  repair ;  5th,  a  licence.  To  all  the 
fpecial  pieis,  excrpt  that  of  the  licence,  there  were  new  aifit^nmenry,  and  to  the  new  aflfignmencs  fimi* 
lar  pleat  and  iflues  taken  on  them,  on  which  a  general  verdict  was  found  for  the  plaintiff  wirh  5  a.  da- 
mages i  but  the  judge  did  not  certify.  The  plain'ifi'  was  allowed  h<s  fuH  coiU  on  the  authority  of  the 
^afe  of  Redridge  ?.  Palmer.     Comer  v.  Baker,  Trin.  34  G.  3.  %H,  Bl-«ck/l.  341. 

36.  If  it  appear  that  a  trefpafs,  however  trifling,  was  com-  s.  p.  Swm. 
mitted  after  kiotice,  the  judge  is  bound  to  certify  under  the  fiat*  '1^^'t'^^' 

8  £5*9  W^-  3.  r.  u.  /  4.     Rejmlds  v.  Edivards^  Mich,  35  G.  3.  ixG!^' 
6  Term  Rep.  K.B.ii.  c. B/»in 

which  cafe 
two  others  were  cited*,  Davenport  if.  Merchant  and  Perrott  v.  Townfcnd,  wh(^e  the  fame  rule  bad  bccD 
held.    /Vtf  6  Term  Rep.  K.  B.  la. 

37.  Trefpafs  againd  the  defendant  for  breaking  and  entering 
the  plaintiff's  dole,  breaking  up  a  faw-pit,  and  taking  and  carry- 
ing away  the  materials,  and  converting  them  to  his  own  ufe.  The 
plaintiff  proved  the  trefpafs  as  laid;  but  it  was  alfo  proved  that 
the  materials  carried  away  were  brought  back  and  reftored,  and 
that  the  expences  of  reftoring  the  faw-pit  to  its  former  condition 
amounted  to  only  7  /.  6  J,,  for  which  fum  the  plaintiff  had  a 
verdiA.  A  quedion  being  raifed  about  the  cods,  JSyre^  C.  J.  at 
J^iji  Prius  ruled,  that  the  taking  away  being  proved  entitled  the 
plaintiff  to  full  cods,  and  that  it  was  not  neceffary  to  prove  & 
converfion  further  than  in  aggravation  of  damages ;  fo  that  the 
evidence  of  the  carrying  awav  was  alone  fufEcient  to  entitle  the 
plaintiff  to  full  cods.  But  afterwards,  upon  a  rule  to  fhew  caufe 
why  the  prothonotary  fliould  not  review  his  taxation  of  cods,  he 
having  taxed  full  cods,  caufe  being  diewn  before  Buller^  ]. 
fitting  alone  in  Bank,  that  learned  Judge  was  of  opinion  that  the 
plaintiff  was  entitled  to  no  more  cods  than  damages*  ^are 
therefore?  Richard/on  v.  Tomlin^  Mich.  35  G.  3,  Efpinaffe^s 
Qafes^  255. 

38*  In  trefpafs  the  plaintiff  declared  that  the  defendant,  with 
force  and  arms,  flung  and  threw  divers  dones  at  and  againd  the 
windows  of  the  plaintiff  of  and  belonging  to  a  certain  houfe  of 
him  the  faid  plaintiff*  and  with  the  faid  (tones  broke  divers,  to' 
wit,  two  hundred  pains  of  glafs  belonging  to  the  faid  windows^ 
of  great  value,  {ffr.  \  and  on  the  general  iffue  pleaded  bad  a 

vcrdi£t  with  4ax^ages  uodei  40/.    The  court  were  clearly  of 

opinion^ 
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opiniQ0»  tbat  this  came  within  the Jlat.  aa  fs^  23  Cir.  2.  r.  9. ; 
and  Lawrence,  J.  added,  that  upon  this  record  the  defendant 
might  have  given  Hberum  temmentum  in  evidence,  and  ibewn  that 
this  was  his  own  boufe,  and  confequently  that  the  title  might 
have  come  in  queftion.  Adkm  v.  Grinaway^  Eafl.  35  G*  3. 
6  Term  Rep.  K.  B.  29  u 

3{K  After  verdift  for  the  phintiflF  with  i/.  damages  in  an 
adion  for  mcfne  profits,  the  Mafter  onhr  allowed  i/.  damages. 
An  application  was  made  to  the  court  tor  full  cofts,  but  they 
were  denied»  becaufe  the  judge  might  have  certified  under  thenar. 
22  (0^  23  Car.  Z'  <'  9*  that  the  freehold  or  title  was  chiefly  in 
qoeftion*    Dee  v»  Davits^  HH.  36  G.  3.  6. Term  Rep.  B.  R.  593. 

•viiierssc.  ^jvf)  How  ^fleflTed  or  tried. 


Therol  ▼• 
Cooper, 


1. 1140TION  for  treble  oods  againft  the  proiecutor  of  an  in« 
^  ^  ^^*  diAmcnt  againft  the  defendant  for  uifing  the  trade  of  a 

« viil^.  AW.  gfover,  upon  an  affidavit  that  he  was  a  foldier,  and  diibanded  by 
3^«*  virtue  of  the  JlaS.   lo  (9*  1 1  W^.  3.  r.  1 1.    The  doubt  in  this  caft 

was,  how  thefe  oofts  fhould  be  come  at,  whether  by  rule  of  court 
upon  the  affidavit,  or  by  a  fuggeftion  of  the  matter  upon  the  re- 
cord. Upon  the  authority  of  the  cafes,  Bateman  v*  WalRs^  TWis^ 
9  W.  3.  B,  R.  Rot.  588.  Brampton  v.  CmM,  Hii.  3  G.  i.  Sir.  46. 
the  court  ordered  a  fuggeflion  to  be  made,  not  quod  conftaf  curU 
Juper  exammationem^  but  quod  conflat  curia  fuper  Jacramentum  duorm 
credtbilium  tefHumquod^  &c.  and  then  award  the  coftsr  ftex  v» 
Poland^  Eajl.  3  Gr.  I.    Str.  49, 

2.  Error  of  a  judgment  in  C.  B.  in  cafe  upon  feveral  promifesi 
on  the  inquiry  damnges  are  given  feparately  et  pro  mjfii  et  offiagiii 
advigintifolidos^  and  then  the  plaintiff  releafes  the  damages  as  to 
two  of  the  counts,  and  has  judgment  for  the  refidue  with  cofts  de 
incremenio.  Ot^'edion,  that  the  20X.  cofts  given  by  the  jury  went 
to  the  whole,  whereas  the  phintifF  by  the  releafe  confeflcs  ne  has 
a  caufe  of  a£lion  but  as  to  part/  Bed  per  cur.-^  h\V  the  precedents 
are  fo ;  the  jury  give  the  fame  cofts  in  all  cafes  ;  and  if  the  de- 
fendant is  put  to  any  particular  expence  as  to  the  bad  county  the 
court  can  make  him  an  allowance  in  the  cofts  they  give  de  mere* 
mento.  Judgment  affirmed.  Cuiter  v.  Goodwin^  Eafi.  7  G«  i^ 
Sir.  420. 

3.  A  convi^iion  upon  xht  JIat.  6G.1.  c.  4^.  /.  r.  ordering, 
amongft  other  things  in  general  termsi  that  the  defendant  ihall  pay 
the  charges  attendmg  the  convi£fcion,  is  bad  |  it  ought  to  afccrtaio 
the  fum  the  defendant  (hall  pay  for  thofe  charges  i  for  iirhile  it 

^  remains  uncertain^  the  defendant,   if  committed  for  non-pay- 

ment, cannot  be  releafed«    Rex  y.  Ab.  Hall^   Eaft.    14  6.  3. 
Cowp.  60. 

4.  Under  ihtjtat.  4  Ann.  c.  16.  the  quantum  only  of  the  cofts 
is  left  to  the  difcretion  of  die  court.  It  is  not  difcretionary  in 
them  whether  they  will  or  will  not  allow  any  cofts  at  all*  Agreed 
per  Sutler  and  Grofi^  JufticcSi  in  Dubtrlj  V.  Paf^e^  Eqfi%  Zi  G*  3« 
a  Term  Rep.  JC  B.  394. 


(P)  Payment  enforced.    How.    Or  new  Afkions  ^^^  3g«> 

Hopped. 

I.  pLAINTIFF  in  eje£lment  had  a  rule  for  a  trial  at  bar,  but  it  Ptalntlffdc* 

*    being  upon  the  demife  of  a  wrong  perfon,  he  delivered  a  ^'*^**  *" 
new  ejedilmenty  and  coming  again  for  a  trial  at  bar  the  court  ^^  demife! 
would  not  grant  it|  but  upon  payment  of  cofts  of  the  former  to  which  not 
cjeament.    Lord  Comngsfys  Cafe,  HiL  gG.i.  Str.  547.  ^rJiSLTbut 

afcerwards  fiodmg  it  oeceflary  to  add  the  demife  of  trufteesy  he  delivered  the  new  ejedlment  on  the 
double  demife.  Motion  to  ftay  the  proceedings  of  the  new  rjeftment  till  payment  of  the  coAs  of  the 
firft  ;  but  it  was  deoied^  the  court  faying,  it  was  never  done  but  where  it  appeared  the  parly  was  veza« 
tioos  or  had  ran  the  defendant  to  great  expcoccy  which  was  Lord  Coning&y*s  caie«  Short  T.  Kingy 
Aiicb.  12  G.  I .  Str.  68o. 

2.  After  Yerdi£l  for  the  defendant  in  eje£|lmenty  the  plaintiff  s.c.8MoJr 
brought  a  writ  of  error/  and  a  new  ejeAment.    It  was  moved  to  ^^^ 
ftay  the  proceedings  in  the  fecond^  till  the  cofts  of  the  -former 
c]e£lment  were  paid.    Et  per  mr.-^Unlefs  the  plaintiff*  can  fatisfy' 

us,  that  the  writ  oC  error  is  brought  with  fome  other  view  than  to 
keep  off  the  payment  of  cofts,  we  will  not  fuffer  the  plaintiff  to 
proceed  in  the  new  ejedlment.     GrumbU  v.  Bodii/y,  Trin*  9  6.  i  • 

*'"•  553- 

3.  Defendant  had  given  notice  of  trial  hj  frow/oj  but  had  nei- 
ther tried  the  caufe  nor  countermanded  the  notice  ;  upon  which 
the  plaintiff  taxed  the  cofts,  and  demanded  them  of  the  defendant. 
The  defendant  gave  notice  a  fecond  time  of  trial  by  pravi/o^  but 
upon  application  the  court  ordered  the  defendant  to  be  ftayed 
from  trying  his  caufe  until  he  had  paid  the  cofts  for  not  going 
to  trial  purfuant  to  the  iirft  notice.  Waiter  v.  Packer,  micb^ 
a  C  2.   Prafi.  Reg.  C.  B.  405. 

4.  Motion  to  ftay  proceedings  in  ejeAment  till  the  cofts  of  non  if  thepitfi^ 
pre/l  for  not  entering  the  iffue  in  a  former  eje£lment  for  the  fame  ^^  u» 
Jands  were  paid  ;  the  cofts  of  the  non  prof,  had  been  demanded  of  {^^jj^f 
the  plaintifF's  attorney,  the  plaintiff  being  beyond  fea.     Rule  ab-  the  former 
folute  on  affidavit  of  fcrvice.  Pendoch  v.  John/on,  Trin.  6  (5*  7  G.  2.  ^^  "* 

will  not  Say  the  proceedings  in  the  fecond  a^ion.  Bean,  Leflce  of  Mortafncr,  v.  Denn,  Tfin.  23  G«  a. 
Prad.  Reg.  C.  B.  175.     S.  C.  Barnesi  iSo. 

5.  The  leffors  of  the  plaintiff  delivered  three  eje£lments  in  S.  C.  And. 
C  B.  and  two  in  B.  R.  for  the  fame  tenements,  and  made  the  *97-J»«« 
defendants  attend  at  five  affizes,  but  countermanded  in  time  to 

fuve  cofts.  Application  was  made  to  the  court  to  ftay  the  proceed- 
ings in  the  laft  ejeQment  till  cofts  paid  of  the  former  on  account 
of  the  vexation ;  but  the  court  would  not  do  it,  inafmuch  as  the 
cofts  were  not  demandable  by  the  rules  of  the  court. ,  ^Thru/lout 
ex  dem.  Parke  isf  Ux.  v.  Troublefome,  Mich*   1 2  G.  2.  Str,  1 099. 

6.  The  court  will  not  make  a  rule  that  proceedings  in  a  fccoud  s.  P.  Knoek 
action  ftiall  b^  ftayed,  until  cofts  ^Uowed  in  a  former  a£lion  for  ^*  y^'^^"*» 
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Kcb.  61.  the  fame  caufe  be  paid,  except  in  cafes  of  ejeflments.  Pells  n 
^Sdfl?^  ^<^^Pfi^9  Mich.  14  G.  2.    Praa.  Reg.  C.  A  100. 

goae  beyond  fca.  Chapman  y.  Browne,  Mich.  7  G.  2.  ih,  163.  f^/  dfo  Lasarus  t.  Pritcfaari^ 
iiill.  II  G.  2.  Barnes,  115.  Wareing  ▼.  Potter,  Trin.  10  ft  11  G.  2.  And.  17.  which  was  an 
application  to  daj  proceedings  in  an  aQion  of  trefpafs  until  ihe  piaintifFhad  paid  coftt  for  not  going  (n  to 
trial  according  to  notice,  bat  it  was  denied  —Upon  a  rule  to  ihew  caufe  why  the  proceedings  in  an 
s&ion  of  afTumpfit  ihoold  not  be  ftayed  until  the  cdfts  in  an  adion  of  trover  (hould  be  paid,  it  appeared 
that  after  a  commilfion  of  bankxuptcy  had  been  iflited  againft  the  plaintiff,  he  petiCfoaed  that  the 
commiilioa  might  be  fuperfeded,  or  that  an  iffue  might  be  ordered  to  try  whether  the  debt  of  the 
petitioning  creditor  did  amount  to  ico/.  ^  that  the  petition  v*as  difmifled  by  the  L»rd  Chancellor  ;  that 
the  plaintiff  afterwards  brought  an  adion  of  troTcr  againft  the  prefoit  defendants  for  the  converfioa  of 
goods  alfigned  to  them  under  the  commiflion,  in  which  k€tion  a  verdid  was  fvund  for  the  defendants  ; 
that  the  vrrdid  in  that  a^ion  was  acquiefced  under;  that  the  defendants  have  coUcdcd  and  divided 
the  effe^s  of  the  plaintiff,  and  that  the  prefent  adion  is  brought  for  money  hid  and  received  by  the 
defendants  to  the  pl4intiff*s  ufe.  The  rule  was  mad?  abfolute:  and^r  Wilmot,  C.  J-— It  ha:  not 
been  ufual  for  the  court  to  mike  a  rule  to  ftiy  the  proceedings  in  a  fecond  adlion  until  the  cofts  of  a 
former  adio'n  (hall  be  paid,  onlefs  in  an  a^ion  of  ejedment ;  but  upon  the  particular  circumftances  of 
the  cafe  the  court  may  make  fuch  rule  in  any  other  a&'ion,  and  the  prefent  is  a  proper  cafe  to  make 
inch  rule  in.  It  has  been  faid  that  the  plaintiff  can  now  prove  fomethiog  which  was  not  proved  in 
the  a^on  of  trover,  and  which  will  reduce  the  debt  of  the  petitioning  creditor  to  a  lefs  Turn  than  loo/. ; 
but  as  the  fmaiatm  of  the  petitioning  credttor*s  debt  was  decided  on  by  the  Lord  Chancellor,  and  mull 
have  been  proved  in  the  action  of  trover,  the  prefent  adtioo  is  quite  vexatious.  One  of  the  reafons  for 
snaking  fuch  rule  as  is  now  applied  for,  in  a  fecond  a^ion  of  eje£(naenr,  is,  that  a  verd'id  in  one 
aSioo  of  eje^ment  cannot  be  pleaded  in  bar  of  another  aAion  fur  the  fame  premifes.  This  rekr«n  b-jlds 
ia  the  prefent  cafe,  inafmuch  as  the  vetdiA  in  the  a£kion  of  trover  cannot  be  pleaded  in  bar  of  the 
prefent  action  of  affumpfir.  Gravenor  v.  Cape  and  another,  Eaft.  9  G.  3.  Sayer*s  Law  of  Cotts,  245. 
•—The  pUintiffs  brought  an  a£liun  on  the  cafe  in  B.  R.  againft  the  defendants,  upon  a  contrad  made 
hetweeo  the  piaintiflfs  and  the  defendants*  teftator,  but  were  nonfuited  upon  the  mefits,  by  the  dirediea 
of  the  judge.  Upon  a  motion  for  a  new  trial  the  whole  court  were  of  opinion  t<'at  the  platniifis  had 
been  rightly  nonfuited,  and  a  new  trial  was  refiafed*  Then  the  plaintiffs  brought  a  fecond  adioo  ia 
C.  B.,  and  declared  upon  the  very  f^me  contra^.  The  defendants  moved  that  proceedings  might  be 
Hayed  in  the  ft€Oui  adion,  until  the  cofts  of  the  nonfuit  in  the  former  adion  ihould  be  paid.  The 
court  were  ooanimoufly  of  opinion  that  the  fecond  adion  was  vexatious,  and  on  the  authority  of  the 
cafe  of  Graveoor  v.  Cape,  which  they  faid  had  been  well  confidered,  granted  the  defendants*  roo:ioB. 
Melchart  and 'others  y.  Halfey  and  others,  Hil.  11  G.  3.  3  Wilf.  149.  S.  C.  dc  S.  P.  Blackft.  741. 
S3yer*s  Law  of  Cofts,  247.— It  was  moved  that  proceedings  in  an  a6lioa  fui  tarn  might  be  ftayed  tiU 
the  cofts  taxed  in  a  foimer  adion  on  the  ftatute  of  bribery  between  the  /ame  parties,  in  which  adi  n 
the  plaintiff  was  nonfuited,  fhould  be  paid.  Rule  abfolute.  Moulton  fui  tarn  v.  Bingham.  Hil« 
17  G.  3.  2  Term  Rep.  K.  B.  511.  n  — Rule  to  ihew  caufe  why  the  proceedings  in  an  aQioa  for  a 
malicious  profecution  (hould  not  be  ftayed  till  the  plaintiff  had  paid  the  cofts  of  a  judgaaent  as  in  cafe 
of  a  nonfuit,  and  the  cofts  taxed  on  a  rule  to  (hew  caufe  why  the  judgment  as  in  cafe  of  a  nonfuit  ihoold 
sot  be  entered  for  not  going  on  to  trial  in  the  former  adion,  which  was  for  the  fame  cautc.  It  appealed 
that  the  plaintiff  had  brought  a  writ  of  error  to  the  judgment,  which  had  been  nonproifed,  which 
ihewed  vexation.  Lord  Mansfield  fsid,  if  the  plaintiff  had  paid  the  cofts  on  the  rule  being  ferved,  the 
defendant  (hould  have  paid  the  co(is  of  this  application,  and  aiked  whether  the  plaintiff  was  ready  to  pay 
the  cofts  now?  to  which  no  an fwer  being  returned,  the  court  made  the  rule  abfolote.  Ba^dwynv. 
Richards  and  another,  Hil.  19  G.  3.  2  Term  Rep*  K.  B.  511.  n. 

The  plaintiff  was  nonfuited  in  a  former  a€Hon  of  trefpafs  againft  the  defendant  for  taluog  his  foods 
as  a  diftrefs  for  rent,  but  brought  a  fecond  adtion  for  the  fame  caufe,  and  fued  inforwta  pattftris,  being 
a  priforier  in  the  K.  B.  {  the  defendant  made  an  aflidavit  that  he  could  not  levy  the  cofts  of  the  former 
adion,  the  plaintiff  not  having  any  goods,  and  moved  that  the  proceedings  in  the  fecond  a£bioa  ihould 
be  ftayed  till  the  cofts  of  the  former  were  paid.  The  court  made  the  rule  for  that  purpolc  abfdutc* 
Wefton  V.  Withers,  Eaft.  28  G.  3.  2  Term  Rep.  K.  B.  511.     Videfofi,  pi.  9.  is. 

In  ftiewjng  7.  There  being  judgment  for  the  defendants  in  an  ejeQment 
TruteT*"*  brought  upon  the  demife  of  baron  and  feme,  the  feme  after  the 
ftaying  the  death  of  her  baron  brought  a  new  cje£lment,  in  which  fome  of 
procecdingi  the  former  defendants  were  again  made  defendants.  Upon  appli- 
tii  the  cofts  ^jation  to  flay  her  proceedings  till  the  cofts  of  the  firft  ejcament 

ox  a  tormer  ...'  "i.r^i^i  ir  !••  1 

cjeament,    were  paid,  It  wa$  objedted,  that  the  former  was  on  the  jomt  de» 
.brought  by    mife  of  bare  n  and  feme,  and  the  rule  was  in  the  (ingular  number 
itffi'S^thc  ?"^  demijfir  quercntisjit  omrabilis.     Sedper  cur. — ^Wc  arc  not  go- 
ing 
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ing  to  order  the  feme  to  pay  cods,  but  only  to  prerent  her  from  pWnriflr, 
being  vexatious,  which  in  4  Mod*  379..  is  faidto  be  the  founda-^  "^^^^q^ 
tion  of  thefe  rules.  Befides,  in  this  cafe  fhe  proceeded  after  the  that  th^  de* 
death  of  her  baron,  and  therefore  let  the  rule  be  to  flay  proceed-  fcndant  had 
ings  in  this,  until  the  cods  in  the  former  adion  are  paid.  Doe  ^iJ^^a 
ex  dem.  Ducbe/s  of  Hamilton  ?•  Hatberbj  and  others^  Eaft.  14  G.  2.  not  haying 

Sir.  IIC2.  before  ap. 

'^  plied  for  the 

cofts  of  the  former  nonfutt,  which  was  in  1793*  the  cofts  of  which  had  not  been  taxrd  till  Hil.  1796  ^ 
lecondly,  that  there  was  another  defendant  now  who  was  not  a  party  to  the  former  ejedment ;  thirdly, 
that  the  prefeot  ejedment  is  for  diflfeient  lands  in  a  different  county }  but  notwithftanding  thefe 
objcdioos,  the  rule  was  made  abiblute.  Kcenc  4X  dtm»  Angel  v.  Aagal  and  another,  Tria.  36  G.  3* 
6  Term  Rep.  B.  R.  740. 

8.  The  court  of  C  B.  will  (lay  the  proceedings  in  an  eje£lment  Sameprac- 
brought  in  that  court  until  the  cofts  of  a  former  ejcftment  in  S^^f^™, 
B.  R.  be  paid ;  for  the  courts  of  Weftminfter-hall  pay  the  fame 
regard  one  for  another,  and  confider  a  former  eje£lment  in 
another  court  as  they  do  a  former  eje£lment  in  the  fame  court. 
Holdfajl  ex  dem.  Hatterjby  an  Ltjr.ni  v.  Jackfon^  Trin.  1 7  to*  1 8  G.  2. 
Barnes  f  133. 

9.  Upon  a  motion  to  ftay  the  proceedings  in  an  aAion  (in  C.  B.)  («)  The 
until  the  plaintiff  had  paid  the  cofts  of  two  former  a£lions,  in  the  ^"^^  ^^ 
firft  of  which  having,  held  the  defendant  to  bail,  be  was  nonproffed  ^^^t  confined 
for  want  of  a  declaration,  and  in  the  fecond  no  proceedings  had  itfeif  to  thie 
been  had  after  the  defendant's  appearance.     Gould,  J.  was  for  ^[^*"J|JJ^ 
ftaying  the  proceedings  on  account  of  the  vexation;  but  De  pu elnurg. 
Grey,  C.  J.  and  Blacifione,  contra,  for  the  merits  had  never  been 

tried  (a),  which  was  the  foundation  of  all  the  precedents  alleged 
for  fuch  ftay  of  proceedings.  Nares,  J.  duUtante.  Cox  v.  CiuUf 
Eaji.   12  6.  3.    Blackft.  809. 

1  o.  In  two  ejedments  brought  fucceflively  on  the  fame  demife.  Smith  ex 
the  leflbr  of  the  plaintiff  proceeded  fo  far  as  to  ftrike  fpecial  juries,  ***"*•  G*»* 
and  then  ceafed  to  proceed.     He  then  brought  a  third,  upon  which  JaJdifton'" 
the  defendant  applied  to  the  court  to  ftay  the  proceedings  in  that  £aft. 
until  the  cofts  in  the  two  former  a£lions  (hould  be  paid.     Per  cur.  'J  ^-  3* 
—It  does  not  appear  that  a  rule  like  that  now  applied  for  has  s,*c.  it^^ 
ever  been  made,  but  is  highly  reafonable  it  ftiould  be  for  the  fake  there  faid  to 
of  preventing  vexation.     Doe  ex  dem.  Ginger  v.  Barnardijlon,  Eqft.  ^*!  ******  ■ 
13  G.  3.  Sayer's  La'wofCoJts,  239.  ftay'^o- 

ceedingt  in  ejrdment  till  the  cofts  of  two  former  ejefhn^nts  brought  on  the  fame  title  were  paid ;  and  it 
was  alleged  tbac  in  thofe>  upon  the  tenant's  entering  into  the  common  rule,  the  leflbr  of  the  plaintiff 
bai  neglcded  to  enter  into  the  confent  rule^  and  no  further  proceed! ngt  were  had,  which  was  Texaiioua 
and  oppreflive  to  the  tenant  in  podeffion,  as  there  was  nobody  of  whom  he  could  recover  his  cofta. 

It.  Motion  to  ftay  proceedings  in  an  aflion  on  the  ftatute  of  VUtanu^ 
ufury,  until  the  cofts  taxed  on  a  nofi  prof,  in  a  caufe  wherein  one  P^*  ^* 
&,  C,  (another  plaintiff)  was  plaintiff  againft  the  fame  defendant, 
was  paid*  JPer  AJlou,  J. — Though  the  court  may  perhaps  in  fon\e 
cafes  have  been  off  their  guard,  and  granted  a  motion  of  this 
kind,  it  his  always  been  refufed  on  conHderation,  and  the  reafon 
is,  that  th?  party  is  at  liberty,  if  he  plenfes,  to  purfue  the  cofts  of 
tlie  former  a£lion  \  and  cited  a  cafe  ( IVarcing  v.  Potter)  which  he 
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faid  was  decided  about  a  year  and  half  beforCi  in  which  the  court 
denied  a  fimilar  motion*  Englijb  qui  tarn  v.  C^Xj  3Vi/i.  15  G.  3. 
Cowp.  3^2. 
Ad  imni.  12.  A  fccond  eje£lment  was  brouglit  in  a  different  court  be- 
naentof  41  t^een  the  fame  parties  four  years  and  a  half  after  the  former.  A 
and  c^ai  motion  was  made  to  (lay  proceedings  in  the  fecond  until  the  cofts 
of  theieifor  of  the  former  fliould  be  paid.  This  application  was  oppofed,  as 
*  ff^*  P}****"  coming  too  late,  the  declaration  having  been  delivered  before  the 
ttttfe^  Doe  tSom^zy  of  Eafter  term,  and  notice  of  trial  given  for  the  fitdngs 
cxdem.  after  Trinity:  and  the  plaintiff  had  been  at  the  expence  of  pre- 
Chadwickv.  p^i-^Qg  {qj  trial»  and  bringing  his  witneffes  to  town,  and  the  modoQ 
been  n»de  was  not  made  till  within  fix  days  of  the  fittings.  The  court  how-: 
under  the     ever  granted  the  motion.    Doe  es;  dcm.  Cbadnvich  v.  L(rwj  Trin^ 

the  aflignee  brought  another  ejtdlinent  for  the  fame  premifeiy  as  in  that  paofe.  The  defend4iit  moved 
to  ftay  the  procecdingi  till  the  cofts  of  the  former  eje^ments  were  paid,  and  till  the  leflfor  of  the  plaintiff 
ihoald  nuike  eledioo  whether  to  proc^d  in  that  or  the  former  caufe,  and  that  he  ihoold  pay  die  cofts 
of  that  application^  the  aifignment  being  merely  fraudulent  and  for  the  purpofe  of  vexatioo.  A  rale 
was  made  abfoiute  for  that  purpofe.  And  per  Gould,  J— I^^ive  no  opinion  whether  ia  a  fair  caie  the 
affignee  ef  an  infolvent  debtor  ihaU  be  called  upon  for  former  cofts  before  he  is  fuffered  to  proceed  to 
try  a  new  ejectment  on  the  title  of  his  principal.  But  this  is  a  mere  contriTaQce  to  de^ud  the  defmdiet. 
The  firft  ejedment  was  brought  in  the  Bench  in  17739  which  failed  in  July  1774  \  the  leflbe  in  that 
ejeAroent  took  the  benefit  of  the  infolvent  a£t,  and ' delivered  in  his  fchedulej  in  Eaft.  1777  anew 
ejeAment  is  broughtkin  C.  B.»  which  was  ftayed  till  6)e  payment  of  the  former  cofts.  To  evade  which 
fttle  a  fubfequent  aflignment  is  made  to  the  preient  leflbr :  this  is  too  groft  to  he  fodnred.  Doe  txdau 
Chambers  ▼•  Law,  Hli.  xS  G.  3.  BUckft.  1 180.    Vi^p^t  pl«  H* 

13.  The  court  {B*  R.)  granted  a  rule  to  (hew  caufc  why  the 
proceedings  in  an  ejediment  (hould  not  be  ftayed  until  the  pay* 
ment  of  the  cofts  of  a  nonfuit  in  a  former  eje&ment,  which  had 
been  brought  for  the  fame  premifes  twelve  years  beforCf  upon  an 
affidavit,  ftating  that  the  lefibr  of  the  plaintiff  in  the  latter  ejefi* 
ment  claimed  under  the  perfon  who  was  leflbr  of  the  plaintiff  in 
the  former.  Doe  v.  Law^  HiL  25  G.  3.  HuI/oct*s  Law  ofCofis^  4539 

14.  Application  was  made  by  the  defendant  to  ftay  the  pro- 
ceedings in  an  a£lion  till  the  debt  and  cofts  in  two  other  anions 
for  which  he  had  obtained  judgment  againft  the  plaintiff  (hoold 
be  paid.  This  was  moved  upon  an  affidavit  ftating  the  judgment 
in  thefe  aflions,  that  the  defendant  had  never  iince  their  com« 
mencement  had  any  dealings  with  the  plaintiff,  and  that  the  then 
prefent  a£lion  was  founded  on  the  fame  circumftances  with  thofe 
otliers.  But  the  court  refufed  this,  faying,  that  they  could  not 
on  motion  try  the  merits  of  the  caiife.     Caoie  v.  Dobree^  Eafi. 

N  28  G.  3 .    I  H.  Bbchft.  1  o. 

15.  In  cafes  of  fecond  cje£lments  brought  for  the  fame  eftate^ 
it  is  immaterial  to  the  purpofe  of  compelling  the  payment  of  the 
cofts  in  the  former  eje£tmenr,  whether  the  Icffor  of  the  plaintiff 
in  the  fecond  eje£)ment  were  the  plaintiff  or  defendant  in  the 
former.  Thrttftout  ex  dem.  WiUiafiu  v.  Hddfafi^  Eafl,  35  G,  3* 
6  Term  Rep.  K.  B.  223. 
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(P.  3)  Security  given  for  Coils  [d)i  SlT^f.^ 

ViV<  tffltf^i  lettef  (A.  4}* 

1.  A  Motion  in  eje£lment,  that  the  leflbrs  (hould  name  a  plain- 
^■^  tiff  who  fhould  be  liable  to  pay  cods,  becaufe  the  leffors 
themfelves  were  very  poor,  was  denied,  for  the  leffors  are  in  the 
nature  of  plaintiffs  in  any  other  a£lion^  and  ought  to  be  on  the 
fame  foot  as  other  plaintiffs  are,  and  therefore  this  motion  is  con« 
ftiintly  denied.  Goodrigbt  ex  dem,  Jones  isf  Ux»  v.  Thrujhuti 
Mich.  5  G.  I.    Rep.  Ca.  PraB.  C.  B.  15. 

2*.  It  was  moved  that  the  leffor  in  eje3ment,  having  privilege^ 
might  name  a  good  plaintiff  to  be  liable  to  cofts  ;  but  the  court 
denied  it  with  fome  refentment,  faying,  it  had  been  often  at« 
tempted,  and  as  often  refufed.  Prejlon  v.  Lingen^  Mich.  8  G.  x; 
Str.  479. 

3.  In  a  qui  tarn  aftion  on  the  ftatute  of  ufury  it  was  moved  to  in  one  oitb 
flay  proceedings  till  notice  given  of  the  plaintiff's  place  of  abode.  '^  'ecmcd 
After  the  rule  was  ferved  on  the  plaintiff's  attorney,  he  fends  no-  ar-mforae* 
tice  in  writing  that  the  plaintiff  was  in  Switzerland^  and  was  going  in  a  qui  tam 
on  with  the  a&ion  ;  upon  which  it  was  a  fecond  time  moved  to  *^on(houU 
ftaj  proceedings  until  plaintiff's  return,  or  fccurity  given  for  the  ^^c  fcSrity 
Cofts )  and  a  rule  was  granted  accordingly.     Fat  qui  tartly.  Green,  for  cofts. 
Eafi.iiG.u    Str.696.  GoldingH 

low,  HU.  14  G.  3.  Cowp.  14.  Aftewards  it  was  determined  that  1^  the  coart  faw  reafon  to  fufpe^ 
that  a  fui  tam  aftion  was  profecated  merely  for  the  iflue  money,  they  would  on  motion  permit  it  to  be 
paid  into  coart)  to  abide  the  event  of  the  fuit.  Parker  qui  tam  ▼.  Macfarlan,  Hil.  29  G.  3.  3  Tern 
Rep.  K..  B.  1 37.  And  in  a  fubfequenc  cafe  in  C.  B.  ic  was  held,  that  to  require  fecurity  for  coftt 
wouM  be  direftly  contradiQiog  the  a£fcs  of  parliament  which  gave  the  penalties  to  whoever  would  fuc 
for  them,  without  impofing  any  fuch  condition,  and  therefore  that  the  court  would  go  no  further  than 
to  prevent  the  ifTue  nx»ney.from  being  paid  to  the  plaintiff,  by  ordering  it  to  be  paid  into  court,  field 
fui  tam  V.  Carton,  Eaft.  31  G.  3.  %  H.  Blackft.  27* 

4.  It  was  moved  (in  the  Exchequer)  that  the  plaintiff  fhould  % 
gWe  fecutitv  to  anfwer  the  coftSi  before  he  (hould  be  at  liberty  to 
proceed  in  his  bill)  in  regard  he  was  protefied  by  the  Hejftan  en* 

▼oy»  and  fo  no  procefs  could  be  ferved  upon  himi  and  confe- 
quently  he  came  under  the  fame  reafon  as  of  a  foreigner ;  but 
this  being  a  bill  for  an  injunction  to  ft  ay  the  defendant's  proceed- 
ings at  law  in  eje£lment,  the  court  denied  the  motioui  becaufe  the 
plaintiff  was  in  a  manner  forced  into  that  courts  and  did  not 
come  in  originally.  Penwick  v.  Forte/cue^  Mich.  3  G.  2; 
Bunb.  272. 

5.  Bj^at.  8G.2.r.  i6./i*(madeforthe  amendment  of*  the  law 
'  telating toaAions  on  the  ftatUte  of  Hue-and-cry)  it  is  ena£led|  *<  That 

*^  from  and  after  the  24th  day  of  June  in  the  year  of  our  Lord 

'<  17359  no  petTon  or  perfons  (hall  have  or  maintain  any  adlion 

'*  againft  any  Kundred,  or  take  any  benefit  by  virtue  of  the  faid 

'<  ftatuteSf  or  either-of  them,  unlefs  he,  (he,  or  they  (hall  alfoj  be- 

**  fore  any  fuch  adion  be  commencedy  go  before  the  chief  clerk, 

^*  or  fecondaryi  or  the  filazer  of  the  county  wherein  fuch  robbery 
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<<  fliall  happeni  pr  the  clerk  of  the  pleas  of  that  couft  wherciil 
<*  fuch  a£lion  is  intended  to  be  brought,  or  their  refpedive  de* 
*<  puties ;  ot  before  the  (hertff  of  the  county  wherein  the  robbery 
«<  (hall  happen,  and  enter  into  a  bond  to  the  high  conftable  or  high 
<<  conftables  of  the  hundred  in  which  fuch  robbery  (hall  be  com- 
'<  mitted,  in  the  penal  fum  of  loo  /.,  with  two  fufficient  fureties,* 
'«  to  be  appiOved  of  by  fuch  chief  clerk,  fecondary,  fe'r.  with 
^  condition  for  fecurihg  to  fuch  high  conftable  or  high  conftables 
«  (who  are  thereby  empowered  and  required  to  enter,  or  caufe  to 
^  be  entered,  an  appearance,  and  alfo  to  defend  fuch  af^ion  as  iti 
<^  the  faid  a^  is  mentioned)  the  due  payment  of  his  or  their  cofts, 
^<  after  the  fame  (hall  be  taxed  by  the  proper  officer,  in  cafe  he, 
«<  Ihe,  or  they  (the  plaintiff  or  plaintiffs  in  fuch  a&ion)  (hall  hap- 
^  pen  to  be  nonfuited,  or  (hall  difcontinue  his,  her,  or  their 
**  adion,  or  in  cafe  that  judgment  (hall  be  given  againft  fuch 
«<  plaintiff  or  plaintiffs  on  demurrer,  or  that  a  verdiA  (hall  be 
«  given  againft  him,  her,  or  them/' 
C^rtfNoke  6.  The  court  will  not  compel  an  infant  leflbr  in  eje£iment  to 
V.  wyod-  giye  fecurity  for  payment  of  cofts,  in  cafe  he  fail  in  the  fuit, 
«gA?'    iJw  ex  Am.  Ftizherbert  v.  Doe^  Trin.  lo  G.  2.    Barnes,  177. 

Str.  694.  Tkrogmorton  tx  dem.  MHlerT.  Smith,  t^.  931.  S.  C.  %  Kel.  65.  Thniftotit  exd'm» 
DunSaAi  V.  Perdvill  ind  others,  Trio.  16  G.  s.  Barnes,  iS|.  S.  P.  Anon.  Eaft.  19  G.  «« 
S  Wiir.  1 30.  Where  the  Icflbr  of  the  plaintiff  is  an  infant  or  refides  abroad  the  court  will,  upon 
motion,  ftay  proceedings  till  a  real  leflbr  is  named,  or  fecurity  given  for  payment  of  the  collls. 
Bircham  v.  Wright^  Bull.  Ni.  Pri.  ill.  S.  P;  Cufach  ▼.  Jones.  Hit.  33  G.  1.  Sayrr^s  Law  of 
CoAi,  153.  and  n/ide  Barnes,  188.  A  fimiiar  rule  was  granted,  the  leflbr  of  the  plaintiff  living  in 
Ireland,  although  it  was  an  e)e£lment  brought  under  the  direAion  of  the  court  of  Chancery,  where  the 
hill  was  retained  till  af:er  the  trial  of  the  eje^Alent,  atod  fecurity  hid  already  been  given  there,  but  that 
fecurity  was  only  for  40/.  Denn  tx  dm.  Lutas  v.  Fulfofd,  Trin.  i  G.  3.  Burr.  1X77.  And  it 
feems  that  the  court  of  Exchequer  obliged  the  leflbr  of  the  plaintiff  in  eje&ment  to  give  feCutity  for  the 
cofts,  it  being  ftated  to  them  that  he  could  not  be  found.  But  upon  a  motion  to  (lay  the  proceediftgs 
in  eje£lment  till  the  leflbr  of  the  plaintiff  gave  fecortty  for  the  cofts,  Buller,  J.  faid,  that  it  was  not 
Warranted  by  any  authority,  and  that  the  cafe  in  the  court  of  Bxche^ncr  did  not  apply  there.  There 
<i€  only  three  inftances  in  which  the  court  will  interfere  on  behalf  of  the  defendant  to  oblife  the 
plaintiff  to  give  fecurity  for  cofts;  the  firft  is,  when  an  infant  fues,  the  court  will  oblige  the  procbeis 
amy,  or  guardian,  or  attorney,  to  give  fecurity  for  cofts ;  the  fecond  is,  when  the  plaintiff  refides 
abroad,  in  which  cafe  the  court  will  ftay  the  (^roceedtngk  till  fecurity  is  given  for  the  cofts  ^  and,  thirdly, 
where  there  h^a  been  a  former  cjedlment  j  but  there  the  rule  is  to  ftay  the  proceedings  in  the  Jecond 
cjedment  till  the  cofts  of  the  former  are  paid,  and  not  till  fecurity  is  given  for  the  cofts  oi  the  fecond. 
,So  that  even  the  form  of  the  applica-ion  dien  before  the  cdurt  was  wrong.  Doe  tx  dem.  Sdby  v.  Alflon, 
Bart  Mich.  17  G.  3.  1  Teim  Rep.  K.  B.  491.  In  thii  caufe  of  Doe  v.  Alfton  the  plaintiff  htf 
before  brought  an  aftionof  ejedmtnt  fur  the  hmt  premifes  in  the  court  of  Exchequer,  but  had  abandoned 
his  fuit  there  when  it  c^me  to  be  tried,  and  then  brought  his  ejedment  in  the  K.  B.  U*  If  the  leffor 
of  the  plaintiff  be  an  infant,  and  the  guardiaih  undertake  for  cofts,  it  is  enough.  Anooymons,  Trio. 
^  G.  3.  Cowp«  J28. 

7.  Byjlat.  H  G.  2.  €.  31./.  J.  it  i8cna£led,  "  That  from  and 
**  after  the  a4th  d^y  of  June  1 741,  where  any  (hip,  vcffcl,  or 
^  boat  whatfoever  (hall  be  feized  by  virtue  of  any  law  now  in 
**  force  made  for  the  more  effe£tual  preventing  the  exportation  oC 
^'  wool,  and  where  any  (hip,  rcBelj  or  boat  of  the  burden  of 
^  100  tons  or  under  (hall  be  feized  for  the  unlawful  importatioa 
^<  of  tea,  brandy,  arrack,  rum,  ftrong  waters  or  fpirits,  of  for  he^ 
^  ing  ufed  in  the  rclanding  any  goods  ivhereoa  there  is  a  draw- 
**  back  or  bounty,  or  in  the  removing,  carriage,  or  conveyance 
**  of  prohibited  or  uncuftomed  goods^  after  the  un(hipping  there- 

«'of. 
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•'  of,  or  for  any  other  caufe  of  forfeiture ;  cVcry  pcrfon  upon  . 
««  entry  of  any  claim  in  the  court  where  any  fuch  (hip,  vcflcl,  or 
**  boat  (hall  be  profecuted,  (liall  be  obliged  to  give  fecurity  in  the 
^<  penalty  of  30/.  to  anfwer  and  pay  the  coils  occafioned  by  fuch 
<<  claim ;  and  in  default  of  giving  fuch  fecurity  within  the  time 
*'  limited  by  the  courfe  of  that  court  for  entering  claimSj  fuch 
'<  (hip,  vefleli  or  boat  (hall  be  recovered." 

'  8,  The  phintiffs  were  Swedes,  and  brought  an  aftion  for  s.  P.  Lamil 
freight;  the  defendant  moved  to  (lay  the  proceedings  till  the  ^^^q^^ 
plaintifiFs  (hould  give  fecurity  for  cofts.  SeJ  per  cur, — ^This  has  b.  R. 
never  been  carried  further  than  a£lions  qui  tarn,  and  it  may  affe£b  i  wiif.  a6^. 
trade  in  (hutting  up  our  courts  from  foreigners,  who  perhaps  ^^"^J^^^^i 
cannot  (ind  fecurity  in  a  ftrange  country.  There  was  no  rule  a.  s.  p. 
made.     Real  and  others  v.  Mackey,  EaJ.   17  G.  2.    Str.  1206.         Maxwell  t. 

•"        "^  '  Mayer, 

Trio.  33  &  34  G.  9.  ]n  B.  R.  Burr.   1026.9  the  plaintiff  being  a  Scotchman  icfident  in  Scotlaod.'. 
So,  ootwithftanding  the  pUiotiff  was  gone  to  refide  abroad  and  had  left  no  effeda  in  England.     Bore- 
well  T.  Iriih,  Tfin.  7  G.  3.  in  B.  R.  Burr.  2105.     So  where  the  piaintiff  rcfided  in  Jamaica.     Cart 
▼•  Sharp,  Trin.  9  G.  3.  in  B.  R.  cited  Blackft.  741.     So  where  he  refided  at  Calcutta  in  the  Eaft 
Xndles.     Naocomar  v.  Burdett,  Mich.  15  G.  3.  in  B.  R.  Cowp.  158. 

Bttt  in  a  later  cafe,  where  the  plaintiff  refided  in  America,  a  motion  being  made  to  fiay  the  proceed- 
ingt  until  he  ihould  give  fecurity  for  the  coits  in  ca(|  a  verdi6l  was  given  againft  him,  a  rule  was  made 
abfolate  for  that  purpofe;  and  BuUer,  J.  faid,  there  had  been  feveral  late  cafes  wherein  it  had  been 
done,  and  for  this  reafon,  that  if  a  verdia  be  given  againft  the  plaintiff  he  is  not  within  the  reach  of 
our  law,  ib  as  to  have  a  procefs  fervcd  upon  him  for  the  cufts.  Pray  and  others  v.  Edie,  Baft.  26  G.  3* 
I  Term  Rep.  K.  B.  267.  So  where  the  plaintiff  refided  in  Ireland.  Fit«gerald  ▼.  Whitmore,  Trin. 
a6  G.  3.  I  Term  Rep.  K  B.  362.  S.  P.  recognized  by  Buller,  J.  in  Doe  eat  dm.  Selby  v.  Alfton, 
Bart.  Mich.  27  G.  3.  1  Term  Rep.  K.  B.  491.  But  it  feems  the  defendant  cannot  require  thii 
lecoriiy  until  he  has  put  in  bail.  De  La  preuve  v.  the  Due  de  Byron,  Eaft.  32  G.  3.  4  Term  Rep. 
K.  B.  697.  It  does  not,  however,  appear  that  the  court  of  K.  B.  will  exaft  this  fecurity  from  a 
foreigner  who  refides  within  this  kingdom.     yiJe  Mr.  Nolan^s  edit  of  Str.  page  1206.  n.  6. 

The  practice  of  the  court  of  C.  P.  differs  fomewhat  from  that  of  the  K.  B.  upon  this  fubjed  of 
fecurity  for  cofts  j  for,  upon  mocioo  10  ftay  proceedings  till  the  plaintiff,  who  was  abroad,  gave  fecurity 
to  pay  the  cofts  in  cafe  a  verdia  fhould  be  found  againft  him,  that  court  would  not  grant  a  rule  on  the 
circumftance  alone  of  the  plaintiff's  being  refident  abroad,  but  required  an  affidavit  of  his  having  gone 
thither  to  avoid  the  payment  of  his  debts,  of  his  infolvency  in  a  foreign  country,  or  the  like,  faying 
that  the  pra^ice  was  fettled  in  that  court  that  the  plaintiff  ftiould  not  be  compelled  to  give  fuch  fecuriiy 
xnereiy  becaufe  he  was  in  another  country.  Parquot  v.  Eling.  Hil.  29  G.  3.  1  H.  Blackft.  106. 
But  in  a  fubfequent  cafe  the  court  C.  B.  laid  it  down  as  a  fetUed  point  to  guide  the  praftice  in  future, 
that  when  a  plaintiff  refided  in  a  foreign  country,  and  fo  out  of  the  reach  of  the  procefs  of  the  court, 
he  might  be  called  upon  to  give  fecurity  for  colts, thouglv^no  other  circumilaaces  were  ftated  in  the  affi- 
davit made  to  ground  the  motion  upon.  Ganesford  v.  Levy,  Mich.  33  G.  3.  2  H.  Bltckft.  118.  Yet, 
however,  in  a  later  cafe>  where  the  plaintiff  wa*  a  foreign  feaman,  and  biought  an  aftion  for  his  wagea 
^unft  the  defendant,  who  was  a  foreign  bwner  of  a  Swediih  veffcl,  and  the  defendant  moved  that  the 
plaintiff  ihould  give  fecurity  for  cofts  upon  an  affidavit,  ftating  that  the  plaintiff  was  a  foreigner,  and, 
as  the  defendant  believed,  did  no^  refide  in  the  kingdom,  but  was  at  that  time  in  a  (hip  on  a  voyage  up 
the  Baltic  fea,  and  that  he  (the  defendant)  believed  that  the  plaintiff  had  not  any  goods  or  chattels, 
lands  or  tenements,  within  the  kingdom.  The  court  held  (contrary  to  the  opinion  of  Rookc,  J.)  that 
it  would  be  highly  impolitic  in  the  prefent  ftate  of  public  affairs,  when  men  were  wanted  in  the  navy, 
to  throw  difficulties  in  the  way  of  a  foreign  failor  to  recover  his  wages  in  our  courts,  who  was  ferving 
on  board  an  Engliih  ihip,  and  who,  if  he  were  compelled  to  give  fecurity,  would  probably  not  be  able 
to  recover  them  at  all.  Henfchen  v.  Carves,  Mich.  35  G.  3.  2  H.  Blackft.  3*3.  In  another  cafe 
in  the  fame  court,  upon  a  motion  to  ftay  proceedings  till  the  plaJnuff  gave  fecurity  for  cofts,  on  aa 
affidavit  ftaiing  that  he  was  a  foreigner,  had  left  France  to  avoid  being  arrefted  for  debt,  and  war  in 
Sngland  infolvenr,  the  court  refufed  the  rule,  faying,  that  neither  the  plaintiff's  being  a  foreigner,  nor  hia 
infolvency  in  this  country,  were  fufficient  reafons  to  requiic  fuch  a  fecurity.  Porrcin  v.  Carter,  Hil. 
ft9  G.  3.  1  H.  Blackft.  fo6.  It  is  to  be  remarked  that  the  deeifion^of  the  court  (C.  B.)  refpeaing 
the  plaintiff's  giving  fecurity  for  cofts,  which  have  lately  taken  place,  hai?e  not  been  altogether  uniform. 
But  the  praaicc  feems  now  to  be,  that  the  faa  of  the  plaintiff  being  a  foreigner,  or  being  refident 
abroad,  is  of  itfelf  a  ground  upon  which  a  rule  to  ftiew  caufe  will  be  granted,  but  tliat  fuch  rule  will 
not  be  made  abfolute,  unlefs  fome  fpccial  circumftances-appear  to  induce  the  court  to  order  the  fecontTi 
and,  if  the  rule  be  made  abfolute,  it  will  be  00  condition  of  the  defendant^  making  fuch  reafo*  .  te 
adffliffions  as  jnay  be  requiredt    f^iJt  2  H.  Blackft.  394.  n.  («)• 
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s.p.  AftiyH  p.  tf  an  adion  for  mefne  profits  after  a  recovery  in  ejedment 
BuU^NL*  ^  brought,  in  the  name  of  the  nominal  plaintiflF,  iu  the  adion  of 
l>ri.'89.  ejedment,  the  court  will  upon  motion  ftay  proceedings  until  fe- 
curity  be  given  for  the  cofts,  in  cafe  the  defendant  ihould  be  en^ 
titled  to  any.  Pike  v.  Corbyn^  HiL  %6  G*  2.  Sayer^  78. 
S.P  Thruft-  10.  Upon  affidavit  of  the  death  of  the  leflbr  of  the  plaintiff  in 
4»ut  tx  Jm.  ejeftment,  the  court  dire£ted  fecurity  to  be  given  for  coftst  if  any 
Oref^^al.  ^^^^^  ^  adjudged  to  the  defendant.  Goodright  ex  detn.  Lamer 
Mich.  '  V.  Searle,  HiL  28  G.  a.  Barnes,  147. 
loG.  1.  Str.  1056. 

II.  In  ejefiment  it  was  ordered  that  the  leflbr  of  the  plaintiff 
do  give  fecurity  for  cofts,  and  till  fuch  fecurity  Oiould  be  given, 
all  proceedings  to  ftay.     Right  ex  dem.  Curzacb  v.  IVrong^  Trin* 

29  G.  2.    Burt.  Excb.  PraEf.  205. 

tUtyiX,  s.  12.  An  a£tion  was  brought  by  a  feme  covert,  in  the  name  of  her 
hufl>and  a  foreigner,  for  money  due  to  herfelf  as  a  falary  for  (ing- 
ing  at  the  Opera-Houfe.  The  court  was  moved  to  ftay  the  pro- 
ceedings until  fecurity  given  for  payment  of  the  cofts,  but  no  rule 
^as  made.  Et  per  ri/r.— She  has  no  other  way  than  by  fuch  an 
a£iion   to   recover  her  fal&ry.      Mingotti  V.  Drumntond^    Hit. 

30  -G.  2 .    Sayer^s  Law  of  Cofts,  155. 

13.  One  of  two  defendants  obtained  a  role  to  (hew  caufe  why 
the  plaintiff,  who  was  a  native  of  America  and  refident  at  Pbikn 
delphia,  (hould  not  give  fecurity  for  cofts.  Caufe  was  (hewn,  that 
the  caufe  of  aftion  arofe  upon  a  joint  acceptance  of  a  bill  of  cx« 
change  by  the  two  defendants,  and  that  as  he  only  who  had  ob« 
tained  the  rule  had  put  in  bail  to  the  zQxon,  he  had  no  right  to 
call  on  the  plaintiff  to  give  fecurity  for  cofts  until  he  had  put  in 
bail  for  the  other  defendant.  But  the  court  made  the  rule  ab- 
folute,  faying,  there  was  no  colour  to  call  on  him  to  put  in  bail 
for  the  other  defendant.  Carr  v.  Shaw  and  another,  Mich,  36  G.  3. 
6  Term  Rep,  B.  R.  496. 

14.  The  court  made  a  rule  requiring  a  plaintiff  who  had  Income 
bankrupt,  and  had  left  the  kingdom,  to  give  fecurity  for  cofts,  ab- 
folute,  notwithftanding  the  caufe  was  at  iffue,  and  notice  of  trial 
had  been  given.  Barker  v.  Hargreaves,  HiL  36  G.  3.  6  Term 
R^p.  B.  R.  597. 

15.  But  where  the  defendant  bad  obtained  time  to  plead,  md 
agreed  to  take  (hort  notice  of  trial,  it  was  held  that  an  applicatioii 
for  the  plaintiff,  a  foreigner  and  refident  abroad,  to  give  fecurity 
for  cofts,  came  too  late,  Michel  v.  Parejki,  HH.  36  G.  3.  2  A 
Blackfl.  593. 

16.  The  praAice  of  the  court  of  Exchequer  is  to  allow  a  plain- 
tiff refiding  abroad  to  fue,  without  giving  fecurity  for  6oft»« 
Beckman  v.  Legrcungep  Mich*  34G.  3.    Jtstftr*^$^^ 
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(R)  Other  Cafes  refpefting  Cofts.-^— Praftice. 

I.  IJI^HEN  the  court  gives  either  party  leave  to  amend,  it  is  the  rUe  Loft. 

^^    general  rule  to  annex  the  condition  of  paying  coils,  'ss. 
yiJe  Sayf't  Lmn  if  Cofisy  157.  |^tL*' 

court  (bmcQines  gives  Icavt  to  iHMod  witiiottt  coftt }  at*  in  one  cafe  a  fault  in  a  writ  of  error  wm 
amended  without  cofts,  the  ftatute  not  givifig  cofta  on  amending  u  it  does  on  qoafliiog.  Aland  v. 
MafoQy  Hil.  }.G.  2.  Str.  S63.  But  in  anoiher  cafe  cofts  were  required  on  amtading  a  writ  of  error. 
Verelft  and  another  r.  Rafael ,  Baft.  16  G.  3.  Cowp.  425.  And  where  there  wu  a  tariance  between 
the  writ  of  error  and  the  lecord,  which  ndcher  pasty  would  moYe  to  amend  for  fear  of  paying  coftiy  the 
coort,  having  obferved  the  defe^,  declared  that  they  might  tx  ojjic'f  amend  the  writ  of  error,  and  make 
ic  conformable  to  the  record,  by  virtue  of  the  5  G.  i.  c.  13.  without  any  application  for  that  pnrpofi: 
by  either  of  the  partict.  And  they  further  refolved,  that  the  plaintiff  in  error  waa  not  liable  to  coftt 
upon  fttch  an  amendment,  the  ftatute  not  diredliqg  any  to  be  given.  VUe  HuUock*i  Law  of 
Cofta,  35ft.  cites  Gardiner  v.  Merrott,  Eaft.  4  G .  2.  Ld.  Raym.  1 587.  Str.  90A.— S.  C.  ^  mmem 
Marrott  ▼•  Gardiner,  Fitsgib.  26S.  where  it  is  laid  down  by  the  court,  that  where  an  amendment  of  n 
writ  of  error  is  prayed  upon  the  ftatute  5  G.  i.  c.  1 3.  it  is  to  be  without  cofts  $  but  if  tlie  prayer  be  alfo 
to  amend  the  affignment  of  errors,  the  rule  is  to  be  with  cofts  $  becaufe  then  the  party  comes  for  a 
favour  of  the  court.  Vidt  Hullodc,  35a.— After  a  writ  of  error  brought,  the  court  in  which  the  judg« 
ment  was  given  will  generally,  in  favour  of  the  judgment^  permit  the  defendant  in  error  to  amend  the 
record*  But  there  is  the  following  diverfity  with  lefpeA  to  the  terms  upon  which  they  will  grant  thia 
indulgence.  ]f  the  pbintiff  in  error  waive  his  writ  of  error,  and  agree  u  profecute  it  no  further  after 
the  amendment,  the  defendant  in  error  SttaXl  not  be  allowed  to  amend  but  upon  the  condition  of  bis  paying 
the  cofts,  not  only  of  the  amendment,  but  alfo  of  the  writ  of  error  ;  becaufe,  till  the  record  was  amended, 
the  plaintiff  in.error  had  a  fufficient  caufe  for  bringing  the  writ.  But»  on  the  other  hand,  if  the  plain^ 
tiff  in  error,  after  and  notwitbftanding  the  amendment,  t\t€L  to  proceed,  the  defendant  will  then  be 
allowed  to  amend  without  paying  cofts  even  of  amendment,  for  in  the  latter  cafe  it  Is  obvious  that  the 
plaintiff  did  not  depend  upon  the  error  amended,  but  on  others,  for  the  reverfal  of  the  judgment* 
/^«^«  Hullock,  352.  cites  Gilb.  H.  C.  P.  171,  2.  Salk.  49.  Nicholas  v.  Chapman,  3  Lev.  '^45.  361. 
Wilkinibn  v.  Meyer,  8  Mod.  234.  7 ho.  Jon.  212.  Ld.  Raym.  897.  Barnes,  7.  Fickwood  ▼. 
Wright,  I  H.  Blackft.  643.  it  vL/tf  etiam  3  Mod.  113. 

The  amendment  of  a  joinder  in  demurrer  being  rendered  neceflary  by  a  mere  vit'tum  elerUl^  leave  waa 
given  to  amend  without  cofts*     Ridge  v.  Irton,  Eaft.  24  G.  2.  Sayer*s  Law  of  Cofts,  1 57. 

The  plaintiff  may  amend  hit  declaration  in  matter  of  formi  after  a  general  iflue  pleaded,  and  before 
entry,  without  paying  cofts  or  giving  an  imparlance }  but  if  tlse  amendment  be  in  matter  of  I'ubftance, 
he  muft  pay  cofts  or  give  an  imparlance.  And  if  the  amendment  be  in  fubftancc  after  a  fpecial  plea 
pleaded,  the  plaintiff  muft  pay  cofts,  although  he  had  rather  give  an  imparlance.     HuUock,  347.  citea 

Reg.  B.  R.  Mich.  10  O.  2.  n.    i  LilL  ?n&.  Reg.  69  (tf). The  defendant  had  demuired  to  the 

plaintiff *a  declaration,  and  given  a  rule  to  join  in  demurrer  \  it  was  holden,  tliat  the  plaintiff  could 
only  amend  upon  payment  of  cofts.    Taylor  v*  Bramble,  Mich.  8  G«  2    Barnes,  6. 

The  ele&ion  in  amending  to  pay  cofts' or  give  an  imparlance  it  in  the  defendant,  and  not  in  the  plain* 
tiC.     LeehiU  v.  Reyncil,  Trin.  6  ft  7  G.  2.  Str.  950. 

It  feems  obutning  leave  to  amend  is  only  liable  to  fuch  cofts  as  are  neceffarily  occafioncd  by  th« 
nmendment.    f^idt  Blackft*  1276. 

2.  Where  the  plaintiff  does  not  declare  within  two  terms  after  tndt  Rti^ 
outlawry  reverfed,  the  defendant  may  give  a  rule  to  this  effcft,  ^'^'^  ^^^ 
vs.  that  unlefs  the  plaintiff  declare  in  the  caufe  within  four  days  3icar.  2.  * 
after  notice  of  the  rule  to  him  or  his  attorney  given,  he  (hall  pay 
to  the  defendant  or  his  attorney  cofts  to  be  taxed  by  the  protho* 
potary*     Ter  v.  Cavfej^  Trin.  a  G.  i .    PraR.  Reg.  C.  £.  27 1  * 

3*  The  plaintiff  obtained  a  vcrdi£b  in  C.  B.  for  30/*  againft  the 
defendant,  and  the  defendant  had  13/*  cofts  taied  againft  the 
plaintiff  in  the  court  of  Exchequer,  upon  difmiiBon  of  his  bill  \  the 
defendant  profecuttng  the  plaintiff  in  the  Exchequer  for  the  cofts, 
it  was  mored  that  the  court  would  lay  their  hands  on  thefe  cofts, 
and  that  fo  much  as  they  came  to  Oiould  be  dedu£ted  out  of  what 
was  due  to  the  plaintiff  upon  the  judgment  in  the  C  J?*    The 

court 


court  made  an  order  to  (lay  procefs  of  contempt  for  not  paying 
the  cofts  untH  further  order,  though  Price,  B^ron,  thought  the 
proper  method  would  be  to  prefer  a  fliort  bill.     Shercgo/dy.  Brfvn 
Jler,  Mich.  5  G.  I.    Bunb.  29. 

4.  Upon  an  agreement  in  writing  to  pay  debt  and  cofts»  the 
cofts  are  not  to  be  taxed  as  between  attorney  and  client.     South* 
mead  iff  aL  v.  Norihmore,  HiL  5  G.  2.    Rep.  Ca.  PraB.  C.  B,  6g» 
l^it  In  ft  5.  The  plaintiff's  attorney  was  fummoned  before  a  judge  to 

rubfequent  p^oiduce  his  client^  and  an  order  was  made,  that  unlefs  he  was 
^oVed  thac'  produced  in  a  month,  the  defendant  (hould  fign  a  mn  prof,,  which 
the  plain-  being  figned,  the  court,  upon  an  affidavit  that  no  fuch  perfon  as 
tfff  *s  attor-  ^g  plaintiff  could  be  foifnd,  made  a  rule  on  the  attorney  to  pay 
g^7e  an V-  the  cofts  \  and  for  not  paying  them  an  attachment  was  afterwards 
count  who     ordered.     Gynn  v.  Kerby,  Mich,  7  G.  !•    Sir,  401. 

lut  client 

Wasy  and  where  be  lived^  the  court  refufed,  %ing,  it  had  neter  been  done  but  in  a  firf  /«».    Bnc^y 

V.  Dalton,  Trin.  12G.  !«     Str.  705. 

•The  leObr  6,  Whcrc  a  vcrdift  in  ejeftmcnt  is  for  the  defendant,  or  the 
of  the  plain,  plaintiff  bccomes  nonfuited  upon  evidence,  a  ca*fa*  muft  be  made 
^brw'ht  ^"'  againft  tlfC  plaintiff,  and  the  cofts  muft  be  demanded  of  the 
kito  con-  plaintiff's  leffor.  It  is  not  neceffary  to  deliver  a  copy  of  the  writ, 
tempt  for     fhewing   it  is   fufficieut.      Anon.    Eaji.    i  G.  2.     ProEt.  Reg* 

c  riU  upon  a  nonfuic  upon  evidence,  unlefs  he  be  ferved  with  the  rule  by  confenty  as  weU  aa  mth  the 
cupy  of  the  ca./a,    Wright,  LelTec  of  Betts,  v.  Hall,  Hil.  13  G.  i.  Prad.  Re^.  C.  B.  ijz. 

ThepUlntifF  7.  Where  the  plaintiff  becomes  nonfuited  for  want  of  confeffion 
b^ing  non-  q(  icafc,  entry,  and  oufter,  the  cofts  are  taxed  on  the  rule  by  con- 
affiaes'be^  fcnt,  and  judgment  figned  againft  the  cafual  ejedor.     Hid. 

caufe  the  defendant  did  not  confefs  leafe,  entry,  and  oufter*  figned  judgnwit  againfl  the  caltoal  ejefler, 
fued  out  a/-/"*  againft  the  defendant,  and  took  hit  goods  in  execution  \  it  was  moved  that  the  ezeco. 
tion  might  be  fet  aiide,  and  reftitutioa  made  to  the  defbidant,  the  judgment  being  againft  the  cafual 
cjedor  and  not  againft  the  defendant;  and  the  court  were  of  that  opinion,  the  plaintiff's  fcmedy  being 
ti^on  the  rule  by  confent.  Goodright,  Leffee  of  Revet,  v.  Vice,  Trin  13  &  r4  G.  s.  Pn&.  Reg. 
C.  B.  172*  S.  C.  Barnes,  182.— *But  where  there  were  two  defendants,  and  one  of  them  confefied 
leife,  entry,  and  oufter,  and  a  verdi^  war  found  againft  him  for  one*third  of  the  tenements  in  queftion; 
but  the  other  did  not  confefs  \  the  court  dire^ed  cofts  againft  him,  becaufe  in  this  cafe  die  platotiff 
could  'not  have  them  upon  the  common  rule  by  confenc  Goodright  v.  Tregurtha  and  another,  Trin. 
S&9C.1.    Batncs,  121. 

8.  Per  ri/r.^-If  cofts  are  demanded  by  virtue  of  a  letter,  it  is 

neceffary  for  the  party  demanding  to  fhew  his  authority ;  but  if  the 

party  demanding  be  the  attorney  in  thd  caufe,  he  need  not  ihew 

any  authority  ;  his  being  the  attorney  is  fufficient.     Doi  v.  Roe, 

Hil.  2  G.  2.  Praa.  Reg.  C.  B.  105. 

S.P.  Barker      9.  Upon  an  award  to  pay  cofts,  Mr.  Juftice  Price  ordered  that 

\*^*^^^''"  ^^^^  ftiould  be  taxed  as  between  attorney  and  client,  which  was 

u  o.  3."°'  doAe  accordingly ;  but  the  court  afterwards  held  the  taxation  ir- 

Biackf.953.  regular,  and  that  the  defendant  fhould  not  in  any  cafe  be  charged 

Marder  v.     ^jjj^  cofts,  but  as  between  party  and  party,  without  a  fpecial  order 

B^^al^faxnc  ot  agreement  for  that  purpofe.     Durrani  v.  Ker  fff  al.,  fome  T. 

telro,  Lovet  faf  al.  HiL  5  G.  2.  Rep.  Ca.  PraS.  C.  B.  70. 

Cowp.  127-       '  *,  •  » 

Fkle^fii  pi.  ij.  "  -  ' 

10.  In 


'   / 


t  o.  In  an  aftion  for  words,  the  jury  on  the  writ  of  Inquiry  gave  s:  c.  KcL 
to/,  damages,  and  the  cods  were  taxed  at  13  /.,  and  the  judgment  ^'* 
entered  to  recover  them.  On  error  brought,  becaufe  by  thcjiat. 
21  Joe,  I.  c.  16.  f.  6,  there  (hould  be  no  more  cods  than  damages, 
the  court  reverfed  the  judgment  in  totoy  becaufe  this  is  a  joint 
judgment,  and  not  like  cafes  where  no  cods  can  be  given,  and 
there  is  a  diftin£l  judgment.  Lampen  v.  Hatchy  Eaft.  5  G.  2. 
Btr.  933. 

11.  The  demand  of  cods  mud  be  made  at  the  fame  time  the  s.CBuiitf^ 
rule  is  ferved.     Britian  v.  Dicken/on,   Eajl.   7  G.  a.     PraEi.  Reg.  '^ 

C  B.  104. 

1 2.  Judgment  vras  (igned  on  the  Monday  morning,  the  rules  for 
pleadiug  not  being  out  till  the  evening  of  that  day,  which  on  re- 
ference to  the  Mader  was  held  to  be  irregular,  for  that  the  judg« 
ment  ought  not  to  have  been  figned  till  Tuefiiay.  The  defendant 
applied  for  cods,  which  was  oppofed,  becaufe  this  happened  by 
midake,  which,  as  foon  as  difcovered,  the  plaintiff  offered  to  waive. 
The  court  alked  the  Mader  whether  any  fuch  propofals  appeared 
to  have  been  made,  and  on  his  faying  he  knew  nothing  of  any 
fuch,  the  court  gave  the  defendant  his  cods.  &cott  v.  Ellary^ 
Micb.  8G.2.    Ci//»i.ii3, 

13.  All  matters  in  difference  were  by  rule  of  niji  prius  referred  KMrn^^, 
to  arbitrators,  who  awarded  inter  alia  that  the  defendant  &ould  P^*  9* 
pay  the  pbintiff's  attorney  three  full  fourth  parts  of  the  cods  to  be 

taxed  by  the  Mader.  The  quedion  was,  whether  to  tax  them  as 
between  attorney  and  client,  or  between  party  and  party  ?  Lord 
Harivncke^  C.  J.  faid,  he  faw  no  reafon  or  ground  for  taxing  them 
as  between  attorney  and  client,  unlefs  the  arbitrators  had  ex- 
prefsly  fo  awarded.  Fratt  r.  &//,  Mich,  tf  G.  2.  Rep.  tem^. 
Hardw.  161. 

14.  At  nift  prius  a  juror  was  withdrawn  by  confent,  and  the 
mattery  hi  difference  referred  to  arbitrators,  who  awarded  cods  to 
be  uxed ;  and  the  quedion  was,  whether  or  no  the  cods  of  the  re- 
ference (hould  be  allowed  ?  Held  per  cur.  that  thefe  cods  ought 
not  to  be  allowed.     Sracker  v.  Cotton^  HiL  10  G.  2.   Barnes^  1 23. 

15.  'Upon  a  quedion  on  3  G.  2.  c.  25.  for  the  better  regulating  S.C.Bamet, 
bf  juries,  whereby  it  is  ena^ied,  **  that  the  party  applying  for  a'  '*3- 

«•  fpecial  jury,  (hall  pay  the  fees  for  driking  fuch  jury,  and  (hall  c"B.248f* 

**  not  be  allowed  it  on  taxing  the  cods,"  the  court  declared,  they  s.p.  Cynet, 

would  not  extend  the  aft  further  than  to  the  driking ;  the  other  |*^  '^^ 

reafonable  cods  relating  to  the  fpecial  jury,  are  to  be  paid  and  ^^^l,       * 

allowed  to  the  party  obtaining  the  verdict  in  fuch  caufe.     Ey^^^^  loG.i. 

Bart.  V.  Smarts  Hil.  10  G.  2.    Rep.  Caf.  PraH.  C.P.tiS.  c"b .  foT 

Wilkd  ▼•  Eamesy  Mich.  11  G.a.      And.  51.      Str.  1080.      Hamilton  v.  Style,  Mlcb.  11  G.  t4 
And.  53*    Str.  loSo. 

Ai  the  cvpcoce  of  ftrtking  «  fpedal  jury  waa  conpara'ively  Tery  foall  and  iocoofiderable,  Aich  a 
joiy  wu  too  ofteo  applied  for  Ln  frivolous  fuits,  with  a  view  to  harafs  and  opprefi  tb«  oppolite  party  with 
the  additional  coftft,  rathe  than  from  any  real  appiehcnfion  of  the  difficulty  or  importance  of  the  iuhjed* 
imttcr  of  the  foit.  To  obviate  a  pradice  fo  pregnant  with  in]aftice'  the  legiflature  was  again  obiiged 
CO  interpofe.  HuUock*i  Law  of  Cofts,  434.  Accordingly,  by  ftat.  14  0. 2.  c  18.  f.  s.  it  is  tm^d^ 
**.  that  the  perfoa  or  party  who  (hall  apply  for  a  fpecial  jury  (hall  not  only  bear  and  pay  the  fees' for 
^*'  ftriking  foch  jury,  but  (hall  a)fo  pay  and  Jifcharge  all  the  expencei  occafioned  liy 'the  trial  of  the 
<*  cauff  by  fuch  fpecial  jury,  and  1h.(2t  not  have  any  further  or  oiher  allowiooi  (br'the  fame  upon  ux« 

<«  atka 


44*  Cofbr. 

««  atjoo  of  coftt  Aid  fach  perfdn  or  p9ttf  «oiiU  be  enddcd  aoto  in  cafe  l!ie  canle  had  been  triej  by 
•<  a  coosBOO  jury,  unteft  the  judge  before  whom  the  caufe  is  tried  Ihall,  immediately  after  the  tmi, 
^  cettify  io  open  coart  oodier  Ua  hand,  upon  the  back  of  the  record,  that  the  (amt  was  a  caofie  prefer 
««  CO  be  uicd  by  a  fpecial  jury.** 

The  plain-  1 6.  It  IS  Ordered,  that  all  affidavits  to  be  prodaced,  read,  or 
tiff*s  ball  of  made  ufe  of  before  anj  of  the  prothonotaries  ot  this  court  (C.  B.) 
2!!edto  be*  ^P^^  taxation  of  cofts,  and  other  matters  to  them  referred,  be  filed 
cased  open  by  the  fecondaries  in  the  rcfpcQiye  prothonotaries  offices.  Rtgula 
*^^r«    Gnuralu,  HU.  ii  G.  2. 

nndertaking 

to  pay,  aod  after  taxatioo  the  pbintifT  proceeded  to  jodgment,  which  wai  fef  afide  by  the  comt  tm 
want  of  plaintiff  *i  filing  an  affidatit  maide  ufe  of  at  the  taxadoo'  to  augment  hit  allowance  of  coftt 
nccocdiog  to  the  role  Hil«  1 1  O.  t.    BoferiUei  one,  &c.  ▼•  — — >  Trim  ii  &  !»  G.  x.  fiamet,  iz6. 

1 7.  A  party  cannot  regularly  apply  to  have  a  bill  of  cofts  taxed 

before  it  is  delivered,  therefore  it  muft  firft  be  moved  that  the 

attorney  (hall  deliver  a  bill  of  cofts,  and  that  being  done,  the 

party   may  apply  for  a  taxation.     Couper  v.  Milbume^    Trin. 

13  G.  2.    Barnesy  126. 

By  the  ft  at       1 8.  An  attorney  delivered  his  client  a  bill  of  cofts>  amounting 

mC.s.  ifa    to  5  A  4/.  2</.,  and  accepted  4  A  T4/.  6d.  in  full  fatisfadion; 

•n!!twMy*'i  *^^  ^^^  ^^  afterwards  taxed,  and  4/.  5/.  a  J.  only  allowed; 

bill  be  dc-     upon  which  a  rule  was  obtained  to  (hew  caufe  why  the  defendant 

duaed,  the   (hould  not  pay  the  cofts  of  taxation,  more  than  a  fixth  part  of  Ac 

teft'to'oidf  l>ilJ  having  been  difallowed.    But  the  court  conGdered  the  fum 

difcretioo,     accepted  by  the  attorney  as  his  demand,  and  difcharged  the  rak 

*^*.*'J        on  re-payment  of  9/.  4^.  which  had  been  overpaid*    EcolSer^. 

MriricSftt    Dutour,  Triti.  134^140.2.    Barnes^  I2i. 

of  the  taxation  againft  the  attorney  \  where  a  fixth  part  is  not  deduded  the  coort  are  left  to  thdr 
dSfcretion.  The  ftatute  it  a  good  guide  \  what  it  diteds  in  one  cafe  fcemt  tti  be  a  right  rale  in  cbe 
other.    Barker  and  another  v.  the  Bifiiop  of  London  and  othera,  Hil.  %%Q,%.  BaracSy  147. 

19.  Upon  (hewing  caufe  againft  a  prohibition  the  court  made 

the  rule  abfolute,  with  a  direSion  that  the  plaintiff  fliould  declare 

in  prohibition.    He  tendered  a  declarationi  but  the  defendant  re- 

fufed  it,  and  applied  to  ftay  proceedings,  as  being  willing  to  fub- 

mit.    The  other  infifted  he  had  a  right  to  go  on,  and  fo  get  at  the 

cofts  of  the  motion,  which  he  could  not  otherwife  have ;  but  the 

court  ftayed  the  proceedings  without  cofts,  faying,  the  dire£Hon 

to  declare  was  in  favour  of  the  defendant,  who  might  waive  it. 

Gegge  V.  Jones  J  HiL  14  G.  2.   Str.  1 149. 

hk  croft  ac-      20.  In  crofs  a&ions  the  verdi£ts  in  each  were  for  the  defendants. 

fiuit^^ewh    '*•  ^"^  °^  ^*  defendants  (there  being  five)  in  the  firft  caufe 

party  being    movcd,  that  the  cofts  he  was  to  pay  JD.  the  plaintiff  in  that,  and 

Boniuited,     the  defendant  in  the  fecond  caufe,  might  be  fet  againft  the  cofts 

coib'cuied  ^'  ^**  ^®  9^1  ^°  ^^  ^^^*  Sedpet  cur. — It  cannot  be  done  5  there 
tt  9/.  10  f.  was  forced  to  be  an  a£i  of  parliament  in  the  cafe  of  mutual  debts. 
nod  P.  his  Bcfidcs,  how  Can  we  prefer  ST.,  who  is  but  one  defendant  out  of 
wi^itujJjm  *  fi^«>  ^^^^  ^^^  plaintiff  in  that  aftion  may  pay  the  cofts  to  either 
he  moved  to  of  the  Others.    Dutbj  v.  Tito  arid  others^    Tit§  r.  Dutb)^    HiL 

be  at  liberty    17  G.  2.     5^r.  I203. 

the  y.  xc  I.  o«t  0/  the  1 3  /.  I  Of.  paid  by  htm  into  the  fliertff*!  hnda.  Role  to  ihew  ctnft ;  hot  ni 
ieftodaat  am  coafibitiog,  Uk  fioarc  fM  they  cgiiid  not  do  it    FowfU  ?•  Saich  and  others,  To% 

*5  G.  ftr 


CoaiBt*  443 

4^  G.  1    Bbtl.  Ni.  Pri.  336*      Vide  Goodtitlc  or  dm*  Clewlow  ft  Ux.  v.  Low  and  another,  untf^ 
letter  (H),  pi.  a. 

The  plaintitf  recovered  ag^ft  the  defendant  la  an  adion  of  trefpafs,  and  at  the  iane  time  the 
defendant  as  leiTor  recovered  a  verdid  in  ejc^ment  againft  the  plaintiff.  The  defendant  applied  to  have 
the  cods  he  was  entitled  to  in  the  ejedment  fee  oflfj  and  dedufied  out  of  the  cofts  (oi>e  allowed  to  the 
plainddF.  Rule  for  that  purpofe  made  abfolute.  Scoffin  v.  Robinfon,  in  Trefpafs,  £aft.  26  Gt  2. 
Barnes,  145.  S.  P«  Roberts  v.  Biggs  and  others,  Trio.  aj&aSG.a.  Barnes,  146.$  where  in  crofs 
atliona  the  court  ordered  that  the  party  who  had  tiie  largeft  judgment,  acknowledging  fatisfa£(ion  upon 
the  record  for  the  amount  of  the  fmaller  Judgment,  the  plaintiff  in  that  caufe  ihould  be  retrained  from 
taking  out  the  ezecodon.    8.  C.  Bull.  Ni.  Pri.  336. 

Upon  a  rule  to  Ihew  caule  why  the  fum  of  13  /.  131.,  taxed  for  the  defendant  for  cofts  in  a  former 
a£lion  brought  by  the  plaintiff  againft  the  defendant  and  J.  S.,  ihould  not  be  deduced  from  the  fum 
of  money  taxed  for  the  plaintiff  for  cofts  and  damages  in  the  prefent  afiion  \  and  why,  vpon  payment  of 
the  balance,  proceedings  upon  the  judgment  in  the  prefent  adion  ihoald  not  be  ftayed,  it  appeared  that  the 
plaintiff  was  iofolvent,  and  that  if  the  fum  of  1 3  /.  131.  flioaid  be  deduAed,  his  attorney,  who  will  at  all 
events  lofe  the  fum  of  la  /.|  being  the  difference  between  what  was  allowed  for  cofts,  %nt  what  would  be  al- 
lowed for  cofts  upon  a  taxation^  as  between  attorney  and  client,  would  likewiiie  lofe  the  benefit  of  his  lica 
opoa  the  13  /•  1 3 1.,  and  that  a  vrrit  of  enor  upon  the  judgment  in  the  picfent  a£Bon  was  fued  out.     The 
rule  was  made  abfolute,  ^nd  ftr  Wilmot,  C.  J.  the  ferting  off  of  one  denaand  againft  another,  which  has  noc  . 
long  been  expref&ly  allowed  by  oor  law,  was  allowed  by  the  Roman  law,  and  is  agreeable  to  natural  juftice* 
An  attorney  has,  as  between  himfelf  and  his  client,  a  lien  for  hia  fees  and  dilburfementa  upon  tho 
<lamBiges  and  cofts  recovered  in  an  adion,  but  he  equally  with  his  client  b  fubjeA  to  the  roles  of  naturat 
juftice;  and  confequently  the  cofts  taxed  for  the  defendant  in  the  former  aftion  may  as  well  be  dcdo£ted 
from  the  damages  and  cofts  taxed  for  the  plaintiff  in  the  prefent  aftioo,  as  if  the  plaintiirs  attorney  had 
DO  lien  upon  thofe  damages  and  cofts.    Roberts  v.  Mackool,  Tiin.  9  O.  3*  in  C.  B«  Sayei^s  Law  of 
Cofts,  354.    5.  had  a  judgment  againft  C.  for  40  /.  5  <•  debt  and  cofta  in  an  wStion  for  ufe  and  occupa- 
tion ;  but  as  leffor  of  the  plaintiff  in  an  eje^ment  againft  the  fame  defendant  waa  nonfuitcd,  the  cofts 
of  which  nonfuit  were  taxed  at  12/.  5  r  $  for  non-payment  of  which  an  attachnient  was  taken  out  againft 
B,f  who  thereupon  moved  that  the  12  /.  51.  might  be  dedoAed  out  of  the  40/.  51.  and  proceedinga 
on  the  attachment  be  ftayed.     After  argument  the  rale  was  made  abfoltoe  for  that  purpofe.     Thruftouc 
tx  dtm.  Barnes  v.  Crafter,  Trin.  12  G.  3.  in  C.B.  Blackft.  826.     And  note }  an  attorney  can  only  have 
n  lien  on  the  cofts  in  an  aftion  as  is  fubjeft  to  the  equitable  claims  of  the  parties, in  the  caufe.     Held 
f«r  tmr.  in  Schoole  v.  Noble  and  others,  Trin^aS  G.  3.  in  C.  B.  I  H.  Blackft.  %y  foft^  pi.  49. 
The  plaintiff  brought  feveral  adioos  againft  the  defendants  and  others,  underwriters,  upon  two  policiee 
of  affurance,  both  of  which  were  underwritten  by  the  fame  parties,  which  being  refpe^ively  confoli* 
4ated,  N»  was  made  defendant  in  one  and  H,  in  another.    In  the  firft  action  the  trial  was  put  off  upon 
application  of  the  defendant's  attorney,  on  his  confenting  to  pay  the  plaintiff  the  cofts  of  the  day.    la 
the  fecond  adion  the  plaintiff  withdrew  the  record.     The  cofta  of  the  firft  aAion  having  been  faxed 
and  allowed  to  the  plaintiff,  a  rule  waa  granted  to  ftiew  caufe  why  the  prothonotary  fliouid  not  review 
bis  taxation,  and  why  the  cofts  which  fliould  be  taxed  and  allowed  to  the  defendant  in  the  fecond  ad*on 
ihould  not  be  fet  off,  and  allowed  againft  thofe  taxed  and  allowed  to  the  plaintiff  in  the  firft.     This 
wai  oppofed,  firft,  becaufe  theie  are  different  defendants  \  fecond,  bccaufe  the  ftatutes  of  fet-off  did  not 
authorise  it ;    and,  third,  it  would  tend  to  take  away  the  attorney's  lien.     The  couit,  u  to  the  laft 
objeQbo,  cited  the  cafe  of  Schoole  v.  Noble  and  others ;  and,  as  to  the  others,  obferved,  that  it  was 
confiftent  with  juftice  to  allow  the  fet-off,   at  the  defendant  N»  waa  a  party  to  both  aOtonsi   in 
oce  being  made  defendant  on  the  record,  in  the  other  beinf  within  the  rule  to  confolidaic.    Nunca  v. 
Modigliani,  Eaft.  29  G.  3.  in  C.  B.  1  H.  Blackft.  217. 

M.  bmught  an  adion  of  trover  for  a  ibip  claimed  by  him  againft  L.,  but  which  proved  to  be  the 
joint  property  of  C  and  £.,  (but  of  which  L.  was  the  mafter,)  and  waa  nonfuited.  C«  brought  an  adion 
aa  Jndorfee  of  a  promiffory  note,  againft  M*  as  drawer,  in  which  C.  was  nonfuited,  whereupon  he  made 
an  appsication  that  the  cofts  of  the  nonfuit  in  the  a^ion  of  trover  ihould  be  fet  off  againft  the  coft^ 
of  the  nonfuit  in  affuropHt,  upon  the  ground  that  the  adion  againft  L.  wjs  defended  at  the  joint 
cxpence  of  C.  and  ^.,  and  that  ^.  wjs  interefted  together  with  C.  in  the  promifTory  note,  on  which  titc 
afiion  of  affumpfit  was  brought.  Lord  Loughborough,  C*  J.  faid,  that  without  any  r^ard  to  ^.'s 
tntereft  in  the  promiffory  note  C.  was  equitably  entitled  to  the  cofts  of  the  oonfuii  in  the  a^on  of 
trover  againft  L.,  and  therefore  he  ought  to  be  permitted  to  fet  them  off  as  ht  as  they  would  go  againft 
the  cofta  in  the  a£^ion  of  affumpfit,  and  a  rule  was  made  abfoiote  for  that  purpole*  O'Cooocs  v« 
Murphy.     Trio.  31  G.  3.  in  C.  B.  i  H.  Blackft.  657. 

M»  obtained  a  judgment  againft  0,  \  butO.  having  alfo  recovered  in  another  a£^ion  againft  M  and  ./f. 
obtained  a  rule  to  flicw  caufe  why  the  debt  and  cofts  in  the  latter  fliould  not  be  fet  off  againft  the  judg- 
ineot  in  the  former  a£lion,  fuggeftiog*  among  other  reafons,  that  M.  had  abfconded.  This  wu  op* 
fNifed  on  two  grounds ;  tft,  that  M.^t  attornry  in  the  firft  %Q^an  not  having  been  concerned  in  the  other 
a£bon  1  ad  a  lien  for  his  c^fts  on  the  judgment  obtained  by  his  client ;  2d,  that  this  was  n'vt  fuch  a  debt 
as  could  be  fet  off  under  the  ftatute.  But  Lord  Kenyon,  C  J.  faid,  that  this  did  not  depend  on  the 
ila'utes  of  fet-off,  but  on  the  general  jurifdifl'on  of  the  court  over  the  fuitors  in  it ;  but  as  to  the  firft 
point,  he  thought  it  tight  that  the  anomey  in  this  cafe  fliould  be  fatisfied  for  his  cofts  befoie  the  dc> 
Igndaot  was  altowpd  to  make  the  fa-off.    And  Buller,  J.  obferved»  that  though  this  court  have  faid 

that 
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thtt  tbey  wilt  not  inttrfere  In  befaalf  of  the  attorney,  and  ptevent  the  plamtifF  fettling  his  own  caui«» 
without  firft  paying  the  attorney's  billy  yet  when  the  advorfe  party  ^ainft  whom  a  judgment  Las  been 
obtained  applies  to  get  rid  of  that  judgment,  the  court  will  take  care  that  the  attorney*s  bill  is  fati%fietf. 
The  court  made  the  role  abfolute  on  the  defendant  0.  '8  undertaking  to  pay  the  attorney  hit  billy  and  on 
kit  entering  a  remittitur  in  the  caufe  in  which  he  (0.)  wat  plaintiff.  Mitchell  v«  Old  field,  Hit. 
51  G.  3.  4  Term  Rep.  K.  B.  113.  and  vkie  Morhnd  v.  LaAley,  Trtn.  34. G.  3.  s  H.  Blackft. 
447.  n«  {a)f  and  Randle  t.  Fuller,  Mich.  36  G.  3.  6  Term  Rep.  B.  R.  456.  But  here  it  it  to  be 
•bferved,  that  the  pradice  of  the  two  courtt  K.  B.  and  C.  B.,  witn  refped  to  allowing  the  attorney  a 
paramount  lien  for  bi»  bill  of  coftt,  di(}ert>  Id  €•  B.  they  permit  co^s  in  croft  a^iont  to  be  iet  off 
againll  each  other,  without  any  regard  to  this  lien ;  but  in  B.  R.  the  coHs  and  debt  ieu>»eied  in  one 
a^ion  can  only  be  fet  off  againft  thcfe  in  another  after  a  deduQion  of  the  attorney*s  bill  for  his  cofii  in 
the  latter  fott.  yUi  Mr.  Nolan'i  note  to  the  cafe  of  Datby  ▼.  Tko>  in  hn  edit,  of  Str.  IZ03.  and  %nde 
Gabbit  v.  Cbaytor»  Trin.  33  G.  3.    t  Anftr.  Rep.  in  Scac. 

There  being  accounts  between  the  plaintiffs  and  defendant,  and  an  aQion  at  law  brbtigbt  by  tbe  dc- 
lendant  in  equity  for  the  balance,  the  plaintiffs  filed  a  bill  for  a  difcovery  in  the  Exchequer,  which  they 
•btained,  and  of  courfe  became  liable  to  pay  coftt.  They  bad  a  judgment  at  law  afterwards  in  their  f^ 
irour,  and  they  therefore  became  entitled  to  co(H  there.  The  defendant  becoming  bankrupt,  it  was 
anoved  that  the  cofts  at  law  might  be  fee  off  againft  thofe  in  equity,  and  only  the  balance  be  the  demand 
•n  either  fide.  Per  tur, ^mThtt  is  not  like  the  cafe  where  the  caufe  at  law  is  direded  by  this  court 
(Exchequer) }  heie  they  are  di(Hn6^  cauies,  and  although  we  might  ha?e  granted  this  motion  as  between 
the  plaintiffs  and  the  defendant  himfelf,  or  his  afitgnees,  yet  when  his  attorney,  a  third  perfoa,  beconxt 
intercAed,  it  is  otherwife.     Smith  and  others  v.  Brockleiby,  Trin.  3s  G.  3.     i  Anftr.  61. 

Tbe  plaintiff  recovered  a  verdidt  for  looi.  againft  the  defendant  in  an  a^ion  of  trefpafs  for  taking  his 
goods,  and  the  defendant  had  previoufly  obtained  judgment  againft  the  plaintiff  on  a  bond  fisr  xoo/.,  who 
was  furrendered  in  execution  of  that  indgment.  Application  was  made  to  the  court  (C.  B.)  that  it  might 
be  referred  to  tbe  prothonotary  to  take  an  account  of  the  damages  recovered  on  the  verdid  obtained  by  the 
platntift*,  and  tax  his  cofts  thereon ;  and  that  the  defendant  might  be  difcharged  from  the  payment  of  foch 
damages  and  coftt,  when  fo  afcettained  and  taxed,  upon  his  entering  fatisfadion  for  the  amount  thaeof 
•n  the  judgment  recovered  by  him,  in  part  difcharge  of  that  judgment.  This  wat  oppofed  on  dte  part  of 
tbe  attorney  for  the  plaintiff,  who  ftated  that  he  had  no  fund  to  refort  to  but  the  fum  recovered  by  the 
plaintiff  for  the  payment  of  his  bill  But  the  court  faid,  that  the  attorney's  lien  did  not  extend  to  pie- 
vent  the  parties  in  the  caufe  from  having  the  benefit  of  the  fet-off  applied  for.  Vaughan  v.  Daviea,  Hil. 
35  G.  3.    %  H.  Biackft.  440.  S.  P.     Deonle  v.  Elliot  and  another,  Mich.  36  G.  3.  ihiJ.  5S7. 

it  was  moved  in  the  court  of  Exchequer  to  fet  off  the  cofts  in  an  aflion  in  the  court  of  C.  P.  againft 
the  judgment  in  an  a^on  in  the  former  court,  and  that  the  execution  fliould  only  go  for  the  balance; 
this  wasoppofed,  tbe  coftt  in  thecourtof  C.  P.  being  due  to  the  defendant  for  conducing  a  fuxt  there,' 
to  which  the  plaintiff  was  not  a  party,  and  the  cotts  not  taxed  j  but  it  appearing  that  he  had  retained  tne 
defendant  as  the  attorney  in  th^t  foit,  though  for  another  perfon,  and  had  undertaken  before  the  protho- 
jiotary  to  pay  what  (hould  be  found  due  for  tbe  coflf ,  die  application  was  allowed.  Murphy  v.  Cunning- 
Kam,  Trin.  33  G.  3.    x  Anftr.  271. 

Fi^Hetter  21.  Motion  for  jutfgment  as  in  cafe  of  a  nonfuit,  and  that  the 
(^*  3)>  Mafter  (hould  tax  the  cods  for  not  going  on  to  trial  at  the  fame 
(tf)*Butif  time,  refufed,  for  the  cofts  in  the  two  cafes  ought  not  to  be 
the  caufe  blended,  being  founded  upon  different  rights:  but  if  on  fhewin;; 
iicwnin  ex-  ^aufe  aeainft  the  judgment  of  nonfuit  the  court  eivc  the  plaintiff 

tenuation  of  ^      ,      °.  -^  •       1  •      ^i_  n.     r  ^        • 

the  plain-  further  time,  it  is  always  on  paying  the  cons  for  not  going  on  to 
tiff*!  ne-  trial  («),  unlefs  there  were  a  countermand  in  time.  Ear/  ofl^ire/la 
gieainnot  ^^  HP^o^rf^^    jff/,.^.  2i  G.  2.    Bull.  NL  PH.  336. 

proceeding  '  •'•' 

to  trial  be  fufikient,  the  court  will  not  give  cofts  of  the  aprlication;  aR  fr,  where  it  is  infufficient. 
Jones  ex  dm,  Wyacv.  Stephens,  HH.  |8  G.  a.  Barnes,  316.  S.  P.  Smith  \.  Gregg,  Eaft.  i6G.£. 
kk^d*  4^4^ 

5.  C.  Bull  22.  Plaintiff  ftics  four  defendants  in  trefpafs,  gets  a  verdi^i 
llKPri.336.  againft  one,  and  the  other  three  are  acquitted.  On  an  affidavit 
that  the  plaintiff  was  an  itinerant  Jew,  and  poor,  the  defendants, 
who*  were  acquitted,  moved,  that  their  cofls  might  be  deduced 
out  of  what  fliould  he  allowed  the  plaintiff  againd  that  defendant 
who  was  found  guilty ;  but  the  court  refufed  this,  as  unprece- 
dented. MordecQi  y.  Nutting  and  Qibirs^  Mich.  23  G.  2. 
Barmii  145. 

23.  One 
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23.  One  of  feveral  defendants  gave  a  general  releafe  to  the 
plaintiff  after  the  cofts  of  a  nonfuit  taxed,  and  upon  motion  he 
>vas  ordered  to  pay  the  other  defendants  their  (hares.  Darlonv  v. 
CoUifon^  Trin.  24  G.  2.    Bull.  Ni.  PrL  335. 

24.  The  plaintiff  being  nonfutted,  th^  defendant  took  out  a^. 
Jiim  and  levied  part  of  the  cofts,  and  at  the  fame  time  took  out  a  * 

ca.fa.  for  the  reft,  and  took  the  plain  tiff  in  execution  ;  which  being 
irregular,  the  court  fet  it  afide  with  cofts.  ^  The  defendant  moved 
that  the  proceedings  againft  him  on  account  of  thefe  cofts  (hould 
be  ftayed,  upon  his  entering  up  fati$fa£lion  upon  the  judg* 
xnent  obtained  by  him  for  the  fum  at  which  the  cofts  for  the 
irregularity  were  taxed ;  and  upon  ftiewing  caufe,  the  rule 
was  made  abfolute.  Wills  v.  Crabby  Eqft.  24  G.  2.  Bull.  Nu 
^ri.  336. 

25.  The  defendant  was  indi£led  for  difobedience  to  an  order  of  The  fame 
feflfions,  whereby  cofts  were  ordered  to  be  paid  by  him  upon  the  ®y«^*»©^ 
difmiftion  of  an  appeal  to  a  poor's  rate.     It  was  moved  to  quafti  otbuf  wm 
the  indi£tment,  which  the  court  refufed  to  do ;  for  it  is  in  the  again  taka 
general  true,  that  difobedience  to  an  order  of  fefTions  is  an  indiA*  ^^,^  '''- 
able  offence.     It  has  been  faid,  that  as  the  juftices  of  a  court  of  upo^de. 
quarter  feflions  are  only  empowered  by  the  17  G.  2.  c,  38.  to  order  muner;  (nit 
cofts  to  be  paid  upon  an  appeal  to  a  poor's  rate,  in  the  fame  man-  ^^  ^!^^' 
ner  as  they  are  by  the  8  C5i^  9  Jr.  3.  e.  30.  empowered  to  do  upon  saycr^  i^j. 
an  appeal  to  an  order  of  removal,  an  indidlment  does  not  lie  for 

not  paying  the  cofts  ordered  to  be  paid  upon  an  appeal  to  a  poor's 
rate,  another  remedy  by  diftrefs  being  given  by  8  (f*  9  7f^.  3.  for 
the  cofts  ordered  to  be  paid  upon  an  appeal  to  an  order  of  remov* 
al  but  this  obje£lion  is  not  well  founded,  for  the  remedy  by 
diftrefs  is  only  given  where  the  perfon  ordered  to  pay  the  cofts 
lives  out  of  the  jurifdi&ion  of  the  court.  Rex  v.  Boys^  Mich* 
27  G.  2.    Sayer^  108. 

26.  Defendant  paid  37  /.  into  court  on  the  common  rule ;  plain- 
tiff proceeded  to  trial,  and  recovered  a  larger  fum,  and  afterwards 
became  a  bankrupt.  The  aflignees  of  the  plaintiff  moved  to  have 
the  money  paid  out  of  court  to  them,  which  was  oppofed  by  the 
plaintiff's  attorney,  who  infifted  upon  being  firft  paid  his  bill  of 
cofts.  Rule  to  refer  his  bill  to  be  taxed,  and  then  to  be  paid  out 
of  the  money  in  court,  refidue  to  the  afBgnees.  Onvfton  v.  0*Bryan^ 
Trin.  27  Uf  28  G.  2.    Barnes^  145. 

27.  If  indecent  or  fcandalous  exprelEons  are  unneceffarily  in- 
troduced into  a  declaration,  the  court  will  on  motion  order  the 
words  to  be  ftruck  out,  and  infli£^  exemplary  cofts  on  the  perfon 
offending.     Anonymous^  Hil.   28  G.  2.    2  Wilf.  20. 

28.  In  trefpafs,  the  judge  who  tried  the  caufe  omitted  to  certify  Vtde  Douf. 
in  court  at  the  trial,  that  the  trefpafs  was  wilful  and  malicious,  ^^^'  °* 
upon  xhtjlat.  8  £5*9  Jf^.  3.  c.  1 1,  in  order  to  entitle  the  plaintiff  BuUt  j, 
to  full  cofts,  and  afterwards  upon  application  he  certified  out  of  faid  the  err- 
court;  whereupon  a  qucftion  was  made,  whether  he  had  power  **^5*J5'*' 
fo  to  do.     Prrri/r.— The  certificate  is  void  and  contrary  to  the  s"*9W.3. 

ftatute^ 
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cir.  need    ftatutCi  which  ena£l8»  that  it  Audi  be  ma\fit  in  open  court  at  the 
«ot  be  trial.     FofH  v.  Par  i^  al.  EaJ.  a8  G.  2.    2  Jf^iif.  2i. 

granted  M 

the  trial  of  the  caufe.     Tidd*t  Law  of  Coftt,  29 .     Pn€t.  655.  cites  SwinDerton  t.  Jtrrit,  Eaft.  %z  G.  3* 

C.  B.  and  ib  it  fcems  by  the  cafe  of  Cundry  v. Sturt,  Hii.  17  G.  3-.  a  Tenn.  R^« K.  B.  636. 

19.  An  attorney  had  delivered  two  feparate  bills,  one  of  which 
was  for  fees  and  difburfements  in  caufesi  the  other  for  making 
conveyances ;  on  motion  both  were  referred  to  be  taxed.  Green 
y.  HaJfelU  Trin.    28  to*  29  G.  2.    Sayer^  233. 

30.  The  plaintiff  might  have  entered  judgment  on  the  nth 
Novembers  there  was  an  appointment  for  taxing  cofts  on  the  i6th 
of  that  month,  but  the  plaintiff  died  on  the  13th*  Per  an-.^-^M 
the  plaintiff  lived  beyond  the  day  in  bank,  judgment  may  without 
leave  of  the  court  be  entered  as  of  Michmlmat  term,  and  cofts, 
notwithftanding  the  death  of  the  plaintiff,  may  be  taxed  tfaereiqwiu 
Porter  v.  Stears^  Trin*  30  6.  2.     Sayet^i  Lino  ofCofli^  304. 

31.  On  a  cafe  from  the  Crown  Office  refpe£ling  the  cofis  for 
amending  a  plea.  Lord  Mansfield^  C.  J.  held  the  principle  to  be 
right,  that  where  the  defendant  has  leave  to  amend  his  plea,  the 
profeciitor  ought  in  juftice  to  have  liberty  to  reply  quite  de  mw^  if 
he  judges  proper ;  and  alfo  that  in  all  events  he  ought  to  be  allowed 
the  expence  of  attending,  and  confulttng,  and  feeing  counfcl,  in 
order  to  advife  whether  it  be  prudent  or  proper  to  reply  de  now  or 
not.  But  where  he  does  not  judge  proper  to  depart  from  his 
former  replication  and  reply  de  rwvof  but  only  make  fuch  alterations 
in  it  as  merely  purfue,  and  are  the  natural  and  neceffary  confe* 
quences  of  the  alterations  made  in  the  plea  by  the  defendant,  and 
which  alterations  in  the  replicadon  do  not  deface  the  record,  no* 
thing  more  ought  to  be  allowed  than  in  proportion  for  fuch  necef- 
fary alterations  and  amendments  i^  the  replication,  and  its  ferenl 
dependences^  for  it  mud  not  be  left  in  the|)rofecutor's  power  ro 
load  the  defendant  unneceflkrily,  either  out  of  fpite  or  vexation,  or 
for  any  other  reafon  exceeding  the  bare  neceflity  of  the  thing, 
Rex  v.  Roger  Phi/lips,  HiL  32  G.  2.     Burr,  757. 

32.  Each  defpndant  is  anfwerable  for  the  whole  cofts;  there- 
fore, in  an  ejeftment  againft  feveral,  where  the  defendants  de- 
fended feverally  at  the  aflizes,  one  confeffed  and  had  a  verdid 
againft  him,  the  others  did  not  confefs  \  the  court  upon  applica- 
tion faid,  the  oilicer  muft  tax  the  fame  cofts  againft  all  the  de- 
feudants.  If  after  the  plaintiff  has  had  fatisfaflion  againft  one, 
he  ftiould  take  it  againft  another,  fuch  defendant  may  apply  to 
the  court.  Ex  dem.  Wiifon  v.  Foot  £jf  al.  Eaft.  32  G.  2.  Bdl. 
Ni.  Pri,  335. 

33.  If  the  plaintiff  obtain  a  verdi£l  in  an  ejeQment,  he  roar 
have  a  ca.  fa.  or  zji.fa.  for  the  cofts,  and  an  hab.fa.pojf.  for  the 
pclFeflion  Separately  \  or  an  hah.  fa.  poff.  v/ith  a  ca.fa.  oxfi.fa.  for 
the  cofts  in  one  writ.  And  where  in  this  a£lion  a  vcrdj£l  ii 
found  for  the  defendant,  or  the  plaintiff  is  nonfuited  for  ant 
other  caufc  than  the  defendant's  not  confcffmg  lcafe|  entry,  airf 

6  opiterj 
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ouftcr,  the  defendant  muft  proceed  to  tax  his  cofts  on  the  pojlia 
ds  in  other  adlions,  and  fue  out  a  ca.fa^  againft  the  plaintiff;  and 
if  upon  (hewing  this  writ  under  feal  to  the  leflbr  of  the  plaintiff, 
fenring  him  with  a  copy  of  the  rule  by  confent,  and  demanding  the 
cofts,  he  do  not  pay  them,  the  court  will,  on  affidavit  of  the  fafts, 
grant  an  attachment  againft  him.  But  it  is  unneceflary  to  make 
out  a  ca^fa.  againft  the  plaintiflFin  C.  B.;  for  in  that  court,  after 
a  defendant  in  ejedment  has  obtained  a  verdict,  or  the  plaintiff 
has  been  nonfuited  upon  evidence  at  the  trial,  the  pra£^ice  is  for 
the  prothonotary,  after  taring  the  cofts  upon  the  fojlea^  to  mark 
them  upon  the  common  rule,  which  muft  be  (hewn  to,  and  at  the 
time  a  demand  made  of  the  co(^  upon  the  leffor  of  the  plaintiff 
perfonally«  cither  by  the  defendant  or  his  attorney  on  record^ 
named  in  the  confent  rule ;  and  if  upon  affidavit  of  fuch  de- 
mand, and  of  the  leffor  of  the  plamtiff's  refufal  to  pay  the  cofts, 
in  which  it  feems  both  the  defendant  and  his  attorney  ought  to 
join)  an  attachment  may  be  obtained.  tiuUocVs  Law  ofCofis^  6i8« 
cites  2  Cro.  Pr.  205.  Imp,  K.  B.  ii.  C.  B. 

34*  it  feems  that  a  plaintiff  in  equity  is  obliged  to  pay  the  m^  Anfirt 
cofts  of  a  difcovery,  which,  being  complained  of  as  an  hardfliip,  9- 
Lord  Kenyan  obferved,  that  he  had  once  heard  Lord  Mansfidd 
iay,  he  thought  the  court  of  law  ought  to  allow  the  cofts  paid  to 
the  defendant  in  equity  as  cofts  at  law ;  that  he  was  ftruck  with 
the  propriety  of  the  obfervation,  and  thought  it  would  be  a  good 
rule  to  be  adopted.     Vide  Peahens  Cafes  at  NL  Pri.  204. 

35*  The  affidavit  whereon  to  ground  an  attachment  for  non«  Thmltiio 
payment  of  cofts  was,  that  "  on  or  about'*  fuch  a  day  the  rule  "**«/»  ^T 
was  ferved  with  the  allocatur ^  and  payment  of  cofts  demanded.  cAfe»bocclw 
Per  rf/if.— The  affidavit  is  infufficient ;   for  the  words  <<  on  or  actadMMbc 
•«  about"  leave  the  day  of  the  fervice  and  demand  uncertain,  ff^Sf^ 
and  it  might  be  on  a  dies  nmjuridicus.     Brett  ats.  Wadbam^  Eaft.  \\^y^  f^f^I 

4  G.  3.  2  Wilf.  227.  cicot.  BictCftCt.  Wadhaoi,  ftWUCfttj. 

36.  A  recognizance  had  been  forfeited,  z  fare  facias  brought 
upon  it,  and  a  levari  facias  iffued,  and  the  (heriff  returned  20 /• 
levied  of  the  goods  and  chattels  of  ^.,  one  of  the  manucaptors» 
and  that  E.  the  other  had  not  any  goods,  ^c.  whereof,  lie.    It      • 
was  moved  that  the  profccutor^s  cofts  might  be  taxed,  and  paid 

to  him  out  of  the  fum  levied.  Per  Lord  Mansfield^  C.  J.— Let 
the  Mafter  tax  the  cofts,  and  let  notice  be  given  to  the  defendant^ 
and  the  bail  to  (hew  caufe  why  the  cofts  10  taxed  (hould  not  be 
paid  to  the  profecutor,  and  the  furplus  of  the  money  levied  be 
returned  to  the  defendant,  or  the  bail  upon  whom  it  was  levied* 
This  16  the  beft  and  eafieft  method.  The  king  has  no  intereft.  in 
this  money,  he  is  only  royal  truftee  for  the  party.  Rett  v.  Ejres 
and  Sottd^  Trin,  7  G.  3.  Burr*  21 18. 

37.  By  fiat,  to  G.  3.  c.  5p.  (intitlcd  an  a£l  for  the  further  pre-  TMrtaof 
venting  delays  of  juftice  by  reafon  of  privilege  of  parliament),  alter  JJjJjJfJ^.^ 
recitinK  that  the  procefs  by  diftringas  is  dilatory  and  expenGve,  it  wriu  of  df» 
u  cnaacd,  (A  3.)  ««  That  the  court,  oat  of  which  the  writ  pro-  trmgm  in 

Vol.  II.  '  9t  2  cccds,  »««**  «* 
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is  not  COD-  <'  ceeds,  may  order  the  iflues  levied  from  time  to  time  to  be  foId| 

fined  to  fuch  cc  .^^^  ^},g  monev  arifing  thereby  to  be  applied  to  pay  filch  cofta 

privilege^ of  *^  ^^  ^^^  plaintiff  as  the  faid  court  fliall  think  juft,  under  all  the 

parliament  «  circum(tanccs«  to  ordcf;  and  the  furplus  to  be  retained  until 

iSd  M^'f  "  ^^^  defendant  (hall  have  appeared,  or  other  purpofe  of  the 

eeid,  in    '  **  wri'  ^  anfwered." 

Raban  v  Plaiftowy  Burr.  2716. 

The  platntifTy  in  an  •€t\on  agalnft  a  member  of  parliament,  liad  proceeded  agreeably  to  the  ftatute 
10  G.  3.  c.  50*  and  had  obratocd  rules  for  leliing  the  tflucs  levied  upon  a  diftrlngat,  an  alia»«  and  pla< 
ries  diftringai,  and  alfo  f  rule  for  an  atcachmeot  againft  the  ihcriff,  but  no  iflues  bad  been  adu».ly 
levied  i  however,  the  defendant  did  at  length  appear,  ami  it  was  moved  00  his  behalf  that  thefe  rules 
ihoultf  be  all  difcharged.  The  court  thought  it  juft  and  reafooabie  that  the  cofls  of  ifljing  the  levcval 
wrrits  ihould  be  paid  before  the  rulea  (hould  be  difcharged.  They  were  of  opinion  that  thefe  coile 
were  not  to  attend  the  event  of  the  fuit,  but  were  to  be  paid  to  the  plaintiff  iounedjatdyy  and  at  dVL 
events^  whether  he  (hould  finally  fucceed  in  the  fuit  or  not*  Martin  t.  Townfcnd  and  othersy  Eaft. 
31  0,3,  Burr.  1725. 

38.  An  attachment  for  non-payment  of  cofts,  taxed  and  liqui- 
dated,  may  be  moved  for  on  the  laft  day  of  a  tcnn.  Anon.  Micb. 
II  G.  3.  Burr.  2686. 

39*  A  defendant  gave  notice  of  a  motion  which  the  plaintiff 

(to  prevent  delay)  oppofed  in  the  (irft  inftance  without  waiting 

for  any  rule  to  (hew  cnufe*    Upon  hearing  the  matter  it  appeared 

to  be  frivolous  and  vexatious,  fo  that  the  defendant  took  nothing 

by  his  motion.     The  plaintiff  applied  for  his  cofts  of  bis  attend* 

ance  upon  this  notice.      Gould^  J.  was  of  opinion,    that  the 

plaintiff  ought  to  have  the  cofts ;  but  De  Grey,  C.  J.  and  Black" 

Jhne,  J.  held,  that  as  the  defendant  took  nothing  by  his  motion, 

he  could  not  take  a  rule  to  pay  cofts,  though  when  a  rule  nif  is 

difcharged  by  a  fubfequent  rult:  cofts  may  be  added  in  that  rule 

It  was  in  the  plaintiff's  eletlion  to  appear  or  not  in  the  firft 

inftance  \  and  if  for  the  fake  of  exp^'dition  he  makes  his  optica 

to  appear  immediately,  and  oppofc  the  granting  of  any  rule  at  all, 

he  purchafes  that  expedition  at  the  expence  of  his  coils.   Waldron 

V.  Norris^  Trin.   11  G.  3.  Blackji.  769. 

A  caufe  was       40.  A  caufe  was  referred  by  order  of  mji prius^  and  the  cofti 

referred  to     ^^re  to  abide  the  event   in  the  ufual  form,     l^e  arbitrators 

by  ruiVof     awarded,  that  there  was  not  any  thing  due  from  the  defendant  to 

nifi  prius,     the  plaintiff,    in  confequence  of  which  the  Mafter  taxed  the 

'"^h^/-*^*  defendant  his  cofts ;  but  upon  motion  the  defendant  was  re- 

wereto abide  ftraiiied  from   iuforcing   the   payment   of  them,    the  plaintifis 

the  event}     being  exccutors.     And  per  tv/r.— The  order  of  n^i  priw  is  in  the 

thearbitra-    ufual  form  ;  but  the  meaning  of  it  is,  that  the  party  ihould  pay 

thatthc*'^  *    fucb  cofts  as  he  would  have  been  liable  to  pay  in  cafe  a  verdi^ 

plaintiff's     had  paffed  againft  him ;  and  if  a  verdi£t  had  been  given  againft 

original  de-    ^^  plaintiffs,  OT  thcy  had  been  ttonfuitcd  at  the  trial,  they  would 

under  401.    "^^  bave  been  liable,  to  pay  cofts,  and  therefore  thcy  are  not 

>ia.  Mi-       tinder  this  order.   Hlghnam  and  another,  Exicutors,  v.  Haffelt,  HU. 

.*w«d*'.i*1J    i^  G.^.  cited -iTtrm  Rep.  K.B.t-i^. 

to  him.  It  was  contended,  that  the  plaintilF  was  not  entitled  to  cMls  any  more  than  Ike  wonid  bate 
been  if  on  trial  he  had  recovered  under  401.  hut  that  on  a  fuggeftion  to  be  entered  by  l«ave  of  the 
court  the  defendant  would  be  entitled  to  cofts,  and  the  words  of  the  rule,  <*  cofts  to  abide  the  event,* 
mran  the  teg'l  event;  4ad  of  that  opimoa  was  (hi  cgurt,  Bbtler  V.Crufab,  HO.  a^G.3.  ciicd 
^TctmKcf.&.  B.  139.  w    -  • 
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In  an  aftton  of  trefpaft  for  pulling  down  pUinciff^i  gatet,  tlie  dfcUrition  containciL  five  countct 
tbe  4th  and  Uft  of  which  aJfo  ioduded  an  a0ault  upon  plaintiff*.  Juftifications  were  pleaded  to  all  but 
the  4th  counr,  and  not  guiicy  to  the  whole ;  the  justifications  weie  for  feveral  rights  ofjway,  and  as  to 
the  alTaoit  wiottter  manut  imfiofMerunt,  bccaufe  the  plaindff  ftood  in  tbe  way»  and  hindered  the  defend- 
ant from  ufing  it.  The  repUc«ti<m  travcrfcd  fome  of  the  tights  of  way,  and  new  affigned  as  to  the 
other  trefpalTtrs,  but  not  to  the  ailault*  IHues  were  talcen  on  the  traverfeSt  and  ncn  r«/,  pleaded  to  the 
new  aflignment.  The  caufe  was  referred  at  nifi  prius,  and  th?  cofts  wrre  to  ab  de  the  event.  None 
of  ibc  rights  of  way  were  found  by  the  arbitrators  as  laid  in  the  pleas,  but  they  awarded  ah  occupation 
wray  to  the  defendants  over  the  plaiiiUff  *s  elofes,  naontng  them,  and  that  inafmuch  as  one  of  the 
nd'ults  committed  by  the  defendants  was  when  he  was  paffing  with  a  cart  and  horfes,  they  awarded  51. 
to-be  paid  by  the  defendants  to  the  plaintiff  for  that  injury.  Per  Buller,  J.*»The  event  of  the  fuit 
mud  be  taken  t:>  be  the  legal  event.  It  appears  ftrongly  on  the  award  that  the  aflanit  found  was  com- 
mtrted  in  the  doiin  of  the  pUintifiTin  aflcrting  the  way  juftified  in  the  pleadings,  and  negatived  by  the 
arbitrators ;  but  though  we  may  think  that  was  the  faO,  yet  the  way  found  muft  be  intended  to  be 
the  way  pleaded,  and  that  goes  to  the  alTauIt  juftified.  The  afTault  found,  then,  muft  refer  to  the  4th 
count,  to  which  there  is  no  juAification.  On  this  we  muft  take  it  that  there  has  been  a  vetdid  f»r  the 
plaintiff  for  ^«  damages.  But  we  ^onot  cottlider  the  finding  of  the  arbttraiora  as  the  certificate  of 
thr  judge  under  the  fta.ote  m  Sc  2'{  Car.  2  c.  9.  Therefore  the  plaintiflT  is  entitleJ  to  no  more  cofts 
than  damages.  Adihurft  and  Grofe,  Juftices,  of  the  fame  opinion.  Swinglehuril  v.  Altham  and  an- 
other,  Hil.  29  C.  %.  3  Term  Rep.  1 38. 

4 1  •.  Where  judgment  is  arreftedi  each  party  muft  pay  their  own  S.  P.  Fifter 
cofts.     Per  Lord  Mansfield  in  Cameron  v.  Reynolds.  Htl.  16  G.  3.  ».'^it<;h'ng- 

r>       .  ■  man,  £aft. 

Ci>«;/.  407.  16G..3.  Barnes,284, 

42.  Where  the  clerk  of  the  peace  in  drawing  an  ijidi£tment 
had  inferted  a  number  of  unneceflary  recitals,  and  thereby  greatly 
increafed  the  length  of  the  indi£tment,  the  court  referred  it  to 
tlie  Mafter  to  fee  what  part  of  the  record  was  unnecefTary,  an4 
direAed  that  the  clerk  of  the  peace  (hould  pay  the  ex  pence  incuj*- 
red  by  fuch  unneceflary  part.  Rex  v.  May^  ^Jl*  19  G.  3* 
Doug,  193. 

43.  The  granting  a  trial  at  bar  being  a  favour,  the  court  n;ay 
lay  the  party  applying  for  it  under  the  terms,  that  if  he  fucceed 
he  (hall  only  h<)ve  nift  prius  cofts,  but  that  if  he  fail  he  (hall  pay 
bar  cofts.     Holmes  v.  Brown^  Trin,  20  G.  3.  Doug,  437, 

44-  Upon  a  new  trial,  after  verdict  for  the  defendant  in  the  s.P.  SchuU 
former,  the  defendant  had  a  verdift  in  the  fecond.     The  rule  for  bredv.Nutt, 
the  new  trial  had  not  been  drawn  up  upon  payment  of  cofts,  aiG  «. 
nor  had  the  cofls  been  referred  •    On  a  queftion  whether  defend-  Djug.438. 
ant  fiiould  have  the  cofts  of  the  firft  trial,  the  court  faid  as  no  Hankey  and 
notice  had  been  taken  about  the  cofts  of  the  firft  trial  in  the  rule,  ^g^",'  ^^ 
and  they  had  not  been  teferved  to  abide  the  event  of  the  fecond  v.  Smith  and 
verdi£t,  rhe  defendant  was  not  entitled  to  receive  them.     Mafon  o^l^ers, 
V.  Siurray,  Trin.  20  G.  3.  Doug.  438.  ^G.j. 

3  Term  Rep.  B.  R.  507.  Kule  pefi^  pi.  55*  On  the  firft  trial  of  a  ctnre»  a  fpecial  verdift  wjs  rrferved, 
but  that  not  being  fufiicicntly  ftat«d,  the  court  Tent  tc  down  to  be  tried  again,  w.thout  faying  any  thing 
rcfpetting  the  cr>(ts.  On  the  fecond  tri^l  the  defendant  obrainrd  a  verdiA)  bus  the  Mafier  in  taxing  the 
coils  only  albwrd  him  the  cofts  of  the  fecond  trial,  and  it  wa«  hfld  he  had  done  right.  Smith  v.  Hjile, 
Mich.  35  G.  3.  6  Term  Rep.  K.  B.  71.  Yet  however  in  a  fubfequrnt  eaie,  where  on  the  trial  a  fpe- 
ciaI  cafe  watierer%edy  which  on  argumerit  (he  court  thought  ioftt^cicntiy  ftated,  aod  therefore  grant: J  « 
new  trial  without  faying  any  thing  about  colis,  the  defendant  without  g  >ing  down  to  trial  again  gav:  the 
plaintiff  a  cPj^MviV,  and  the  Maftfr  in  taxation  of  coff  s  not  having  allowed  the  plaintiflT  the  toftiof  the  (rial. 
It  waa  moved  that  the  Mafter  might  review  his  taxation^  and  allow  thofe  cofts  j  and  nocwithftanding  the 
cales  of  Mafon  v.  Skurray,  and  Hankey  v.  Smith,  were  cited  on  the  other  fide,  tftie  court  made  a  rule  ab- 
folute  for  that  purpofe,  faying  th«t  this  was  diftiogmlhable  from  thofe  cafes.  Boofh  v.  Atherton,  Mil. 
3  5  G.  3..  6  Term  Rep.  K.  B.  144.  The  cafe  of  Sxniih  t.  Hallcwas  not  cited.  yuU  amo  letter  (A.  2), 
pL  5.  fPf  title  Tiialy  Uttv  (C  h}. 

Qg%  45*  Oa 
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4;.  On  a  plea  of  coTCrture,  in  an  adion  of  debt  upon  a  jtf  j|« 
meat,  a  verdi£l  was  found  for  the  defendant,  and  a  writ  of  Ji.fi. 
fucd  out  for  the  cods,  commanding  the  (heriff'  to  leyy  and  paj 
them  to  her  and  her  hufband.  The  court  were  clearly  of  opinioD 
that  this  was  irregular,  it  being  a  maxim,  that  a  perfon,  not  a 
party  to  the  record,  cannot  be  benefited  nor  charged  by  the 
proccfs  without  z /cL /a.     Worthy  v.  Rayher,  £qfi.   21  C.  3. 

46*  The  cofts  of  examining  witnefles  upon  interrogatories  an 
always  bom  by  the  party  obtaining  the  rule  for  fuch  ezaminatioo, 
and  do  not  abide  the  event  of  the  caufe,  unlefs  fo  ordered  by  die 
couft.     Atton.  Eajl.  24  G.  3»  HuUock's  Low  of  Coftsj  437. 

47.  The  court  defired  it  to  be  underflood,  that  in  future,  if  an 
application  be  made  for  i.  mandamus  ro  a  bifliop  without  a  good 
foundation,  (as  if  there  be  a  fpecific  legal  remedy  for  the  pany 
applying,)  they  will  difcharge  the  rule  with  cods,  fidt  Rex  t. 
£i/bop  ^  Chefier^  Mich.  27  G.  3.   I  Term  Rep.  B.  R.  405. 

48.  Trefpafe  for  mefne  profits  after  a  recovery  in  ej^mcDt, 
the  defendant  fufFcring  judgment  to  go  by  default ;  and  upon  a 
writ  of  inquiry  the  jury  gave  a  vertii£^  for  the  rent  only,  and  did 
not*  include  the  cofts  of  the  ejeAment.  The  defendant  became 
a  bankrupt  after  the  judgment  in  ejeclmtnt,  and  before  the 
a£lion  for  the  mefne  profits  was  brought.  It  was  moved  to  fee 
afide  the  inquifition,  becaufe  the  jury  had  not  given  the  cofts  of 
the  eje£kment  in  their  damages.  But  per  AJbhurJt^  J.— There  is 
no  doubt  but  that  the  plaintiflF  had  another  remedy  for  the  cofti 
of  the  eje£lment,  for  being  a  liquidated  debt  he  might  have 
proved  it  under  the  commiffion ;  as  he  has  negle£led  to  do  that, 
I  am  not  difpofed  to  aflift  him.  Though  in  many  inftances  in 
actions  for  mefne  profits  the  jury  take  into  confidcration  the  cofts 
incurred  by  the  ejedment,  yet  it  does  not  appear  to  me,  under 
all  the  circumllances  of  this  cafe,  that  they  were  bound  to  do  fe 
here.  Bankrupts  are  entitled  to  be  difcharged  of  all  debts  doe 
previous  to  their  bankruptcy.  Gulliver  v.  DrinkwaUr^  HiL 
28  G.  3.  2  Term  Rep.  K.  A  a^i. 

PUctntu         49.  Trcfpafs  againft  ^ree,  two  of  whom  let  judgment  go  by 
f*-  2^*         default }  the  other  went  on  to  trial,   and  obtained  a  verdicl. 
Damages  were  aflcfiVd  againft  the  other  defendants  ^t  one  half- 
penny each  \  upon  which  it  was  moved,  that  the  colls  to  be  taxed 
againft  the  two  defendants  on  the  judgment  by  default,  and  the 
damages  aflefled  (hould  be  deduced  out  of  the  coils,  to  be  taied 
to  the  third  defendant  on  the  po/lea^  and  allowed  to  the  plaintif. 
And  an  afiidavit  was  produced,  ftating  that  the  defendants,  whs 
had  fullered  judgment  by  default,  had  adcd  under  the  autbority 
of  the  other  defendant,  who  had  undertaken  to  pay  the  damagei 
and  coils..    The  court  granted  the  moticMiy  ScbooU  y*  NMem 
citers,  Trw.  28  G.  3.  1  H.  Blachfi.  23. 
Wtd*  Cra.         ^.  Where  the  debt  cxifted  before  the  bankruptcy  of  the  de* 
iMnv.  Bcfl-  fendant,  but  the  verdi£l  was  obtained,  and  the  cofts  taxed  afotr 
«n'  Wld.  though  before  the  certificate  was  allowed^  it  waa  confideied  that 
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the  coIU  were  part  of  the  original  debt,  and  that  the  certificate  lord  v.  Foot, 
atcnded  to   both.     Lewis  v.  PUrcy.    Trin.     28  G.  3,    I  H.  p/'^;  »3?i 

D/    lit  ^  Ifiplamas 

bankrupt  after  he  11  oonfuitedy  and  before  the  taxation  of  the  coftt,  the  coftt  of  the  ooofnit  are  a  ^b€ 
frofibk  under  the  commi/lion  j  for  the  taxation  of  c  )ftt  is  merely  afccrtaining  the  amount  of  the  debt* 
but  the  dchc  eat  (led  prevbot  to  the  bankruptcy.  H  rft  v.  Mead,  Trin.  33  G.  3.  5  Tcnii  Rep. 
K.  B.  365. 

If  a  creditor  obtain  a  verdid  before  the  KTuing  of  a  commiffion  of  bankruptcy  againft  the  dcfendaot^ 
he  is  entittedy  notwitlitianding  final  ju^ment  (hou'd  not  be  figned  till  after  the  commiflion  wai  takea 
out,  to  prove  his  cofta  at  well  at  hit  debt,  for  the  coftt  ^  mertmertto,  when  taxed y  are  annexed  to  thol» 
aifeflcd  by  the  jury  upon  the  verdid,  anU  become  confolidated  with  them  by  a  6ir  and  equitable  relatiia 
of  law.  Aylett  v.  Harford  and  another,  Titn.  19  G.  3.  Blackft.  13(7-  And  there  ia  no  diftlndi(Mi  ' 
upon  thli  point  bet«reen  an  adton  founded  upon  a  contra^  and  one  upoo  a  tort  where  the  judgment 
talows  the  verdiA.  Longford  v.  £llis»  Eaft.  S5  O.  3.  i  H.  Blackft.  S9.  n.  But  it  leemi  that  in 
the  court  of  Chancery  it  it  confidcred  that  the  uxation  conftituret  tlie  demand,  and  that  where  tlv 
taxation  it  fubfe^ucnt  to  the  bankruptcy  the  debt  is  fo.    Ex  pirte  Sneape,  Cook*a  Bankrupt  Laerti  %^U 

51.  A  caufe  having  been  fubmitted  to  arbitration,  the  arbitrator 
awarded  to  the  plaintiff  <<  the  cofts  hj  him  fudained  in  the  faid 
"  a&ioni  to  be  taxed  by  the  proper  officer."  The  court  held, 
that  the  words  were  confined  to  the  cofts  of  the  a£tion,  and  did 
not  include  thofe  of  the  reference.  Brown  ▼.  Marjdin  and  others^ 
Eafi.  29  G.  3,    1  H.  Blackft.  223. 

52.  The  ten  days  after  demand  of  cofts  under  a  recognizance 
taken  by  virtue  of  5  W.lst  M.  e.  1 1./.  2»  3.  muft  elapfe  l^fore  an 
attachment  can  be  granted  againft  the  party  refufing  to  pay  them. 
^^  V.  Ireland^  Mkh.  30  G.  3.  3  Term  Rep.  B.  R.  $12. 

53*  In  afiion  on  the  cafe  for  difturbing  the  plaintiff  in  his  right  yiitanr$^ 
of  common  the  declaration  contained  two  counts,  for  difturbances  ^•^•'(A.a).  * 
in  two  diftinA  commons ;  as  to  the  firft  of  which,  defendant  fuf-  45.'(f)%1. 
feted  judgment  to  go  by  default,  and  upon  the  fecond  he  took  fto.s6.  (E)^ 
iflue,  and  obtained  a  verdi6l.     The  court  were  of  opinion,  that  ^  ^ 
the  plaintiff  was  not  entitled  to  the  cofts  of  the  trial,  and  directed  _ 

that  the  poftea  (hould  be  lodged  in  the  hands  of  the  Mafter,  that 
he  might  tax  the  plaintiff  his  cofts  on  the  judgment  by  default,  and 
the  defendant  his  on  the  verdict  obtained  by  him  on  the  fecond 
count  \  they  faid  there  would  be  no  incongruity  in  this  cafe  on 
the  record.  If  the  court  fee  two  feparate  caufes  of  adion  on  the 
fame  record,  on  one  of  which  the  plaintiff  fucceeds,  and  the  other 
u  found  for  the  defendant,  they  are  bound  to  give  two  diftinft 
judgments.  So  in  an  a£tion  for  an  affault  and  battery  againft 
two^  defendants,  if  one  fuffer  judgment  by  default,  the  other 
jafttfy  and  obtain  a  verdi£t,  there  muft  be  two  feparate  judgments 
on  the  record.  Here  the  plaintiff  will  have  judgment  up  to  the 
vhole  extent  to  which  he  is  entitled  by  having  judgment  for  his 
cofts  on  the  firft  count,  as  to  which  the  defendant  made  default^ 
And  as  to  the  other  count  which  contains  a  feparate  caufe  of 
adion,  and  which  has  been  found  for  the  defendant,  he  is  equally 
entitled  to  have  judgment  \  for  his  cofts  incurred  by  the  trial  of 
that  iffue.  Day  v.  Hanks,  Eoft.  30  G.  3.  3  Term  Rep.  K.  B.  654. 
54*  If  the  defendant  pay  money  into  ^ourt  which  the  plaintiff 
take  ottt|  it  is  the  pia^icc  for  the  plaintiff  to  give  notice  to  the 
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4;.  On  a  plea  of  coretturr,  in  an  aAion  of  debt  upon  a  jtfd|« 
mcnt,  a  verdift  was  found  for  the  defendant,  and  a  writ  xAf.fi. 
fttcd  out  for  the  cods,  commanding  the  OieriiF  to  levy  and  paj 
them  to  her  and  her  hulband.  The  court  were  clearly  of  optnioo 
that  this  was  irregular,  it  being  a  maiim,  that  a  perfon,  noti 
pany  to  the  record,  cannot  be  benefited  nor  charged  by  the 
procefs  without  a  fci.  fa.  Worthy  t.  Rayher,  Eaft,  21  G.  3* 
Dpug.  637. 

46*  The  coftf  of  examining  witnefles  upon  interrogatoriei  arc 
always  bom  by  the  party  obtaining  the  rule  for  fuch  cxaminatioii, 
and  do  not  abide  the  event  of  the  caufe,  unlefs  fo  ordered  by  die 
court.     Anon.  Raft.  24  G.  3*  HullocVs  Law  (f  Coftsj  437. 

47.  The  court  defired  it  to  be  underftood,  that  in  future,  if  an 
application  be  made  for  a  mandamus  ro  a  biihop  without  a  good 
foundation,  (as  if  there  be  a  fpecific  legal  remedy  for  the  party 
applying,)  they  will  difcharge  the  rule  with  cods.  f^^i^xT. 
Bijbop  ^  Cbefltr^  Mich.  27  G.  3.   i  Term  Rep.  B.  R.  405. 

48.  Trefpafs  for  mefne  profits  after  a  recovery  in  ejt^meoti 
the  defendant  fuffering  judgment  to  go  by  default  $  and  upon  a 
writ  of  inquiry  the  jury  gave  a  venli£k  for  the  rent  only,  and  did 
not*  include  the  cods  of  the  eje£iment.  The  defendant  became 
a  bankrupt  after  the  judgment  in  ejeclmcnt,  and  before  the 
tdion  for  the  mefne  profits  was  brought.    It  was  moved  to  fct 

•  afide  the  inquifition,  becaufe  the  jury  had  not  given  the  cods  of 
the  cjeAment  in  their  damages.  But  per  AJbhurft^  J.i-JThere  ii 
no  doubt  but  that  the  plaintiiF  had  another  remedy  for  the  cofb 
of  the  eje£lment,  for  being  a  liquidated  debt  he  might  han 
proved  it  under  the  commiffion ;  as  he  has  negle&ed  to  do  that, 
I  am  not  difpofed  to  aflift  him.  Though  in  many  inftauces  in 
anions  for  mefne  profits  the  jury  take  into  confideration  thecofti 
incurred  by  the  cjedment,  yet  it  does  not  appear  to  me,  cndet 
all  the  circumftances  of  this  cafe,  that  they  were  bound  to  do  fe 
here.  Bankrupts  are  entitled  to  be  difcharged  of  all  debts  doe 
previous  to  their  bankruptcy.  Gulliver  v.  DrinhwaUr%  HH 
28  G.  3.  2  Term  Rep.  K.  B.  a^i. 
VUi  awttg  49.  Trefpafs  againft  three,  two  of  whom  let  judgment  go  by 
f^*  ^^*  default  i  the  other  went  on  to  trial,  and  obtained  a  vexdld. 
Damages  were  aflefiVd  again  ft  the  other  defendants  at  one  half- 
penny each }  upon  which  it  was  moved,  that  the  coils  to  be  taxed 
againft  the  two  defendants  on  the  judgment  by  default}  and  the 
damages  aflefled  (hoilld  be  dedu£led  out  of  the  cofts,  to  be  taxed 
to  the  third  defendant  on  the  po/lea^  and  allowed  to  the  plaiotif. 
And  an  affidavit  was  produced,  ftating  that  the  defendants,  whs 
had  fttfiered  judgment  by  default,  had  a£led  under  the  authority 
of  the  other  defendant,  who  had  undertaken  to  pay  the  damages 
and  coiU.  The  court  granted  the  motion,  ScioiU  r.  NoUe  ad 
ethers^  Trift.  28  G.  3.  I  //.  Blackft.  13. 
mii  On*  ^.  Where  the  debt  exifted  before  the  bankruptcy  of  the  it* 
**"^'wnt  fc"^*"^»  ^^^  ^"^  verdi£l  was  obtained9  and  the  cofts  taxed  after/ 
I^'  BUt4-  ^ugh  before  the  certificate  was  aUowei^  it  waa  coufidered  that 

ibi 


die  cofts  were  part  of  the  original  debt,  and  that  die  certificate  fori  v.  Foot, 
extended  to  both.     Ltwis  v.  Piercfy    Trin.     28  G,  3.    i  H.  f/T^jjl,'^ 

boaknipc  tfcor  be  ii  nonfuitedy  and  before  the  taxadoD  of  tbe  coftt,  tbt  coib  of  tbc  noofoit  are  a  det€ 
provable  onder  the  commiflion  ;  for  tbe  taxation  of  oib  is  merely  afcertaining  Che  amoaot  of  the  debt* 
but  the  debt  csifted  prevbut  to  tbe  bankruptcy.  H  rft  ▼.  Mcady  Trin.  33  G.  3.  $  Tcnii  Rep* 
K.  B.  365. 

Jf  a  creditor  obtain  a  terdi^  before  tbe  iiTutng  of  a  commiflion  of  bankruptcy  againft  the  dcfendaoty 
he  U  entitled^  notwitbflanding  final  judgment  &oa*d  not  be  figned  till  after  the  conamlilum  waa  talcen 
out,  to  prove  his  cofta  aa  well  at  bit  debt,  for  the  coftt  Je  merementop  when  taxedt  are  annexed  to  ibo^ 
afleired  by  tbe  jury  upon  the  verdi^,  and  becoBK  oonfotidatcd  with  them  by  a  Mr  and  cqoitabie  relation 
of  law.  Aylett  v.  Harford  and  another,  Trin.  19  O.  3.  Blackft*  13  <  7*  And  there  ia  nodiQIndiin  ' 
upon  thii  point  between  an  action  founded  upon  a  contrail  and  one  upoa  t  tort  where  the  judgment 
follows  the  verdift.  Longford  v.  Ellis,  Eaft.  %$  O.  3.  i  H.  Bkckft.  19.  n.  But  it  teema  that  in 
the  couit  of  Chancery  it  ia  confideicd  that  the  uxatbn  conftitutet  tbe  demaid,  and  that  where  tbt 
taxation  ia  fubfequcnt  to  the  bankruptcy  the  debt  is  fo.    Ex  perte  Sneapi,  Cook*a  Baskrupt  Laerti  H'* 

51.  A  caufe  having  been  fubmitted  to  arbitration,  the  arbitrator 
awarded  to  the  plaintiff  *^  the  coils  by  him  fuflained  in  the  faid 
^*  a&ioni  to  be  taxed  by  the  proper  officer."  The  court  held» 
that  the  words  were  confined  to  the  cofts  of  the  aftion,  and  did 
not  include  thofe  of  the  reference.  Br^wn  ▼•  Mar/den  and  others^ 
Eaft.  29  G.  3.    1  H,  Blackft.  223. 

52.  The  ten  days  after  demand  of  cofts  under  a  recognizance 
taken  by  virtue  of  5  W.lst  M,  c.  11./.  2,  3.  muft  elapfe  before  an 
attachment  can  be  granted  againft  the  party  refufing  to  pay  them. 
^x  V.  Ireland,  Mich.  30  G.  3.  3  Term  Rep.  B.  R.  fi2. 

53.  In  aAion  on  the  cafe  for  difturbing  the  plaintiff  in  his  right  KJiMmf 
cli  common  the  declaration  contained  two  counts,  for  difturbances  *^^^'^*  * 
in  two  dtftin£l  commons  \  as  to  the  firft  of  which,  defendant  fuf-  ^j.  (F)f  pi. 
fered  judgment  to  go  by  default,  and  upon  the  fecond  he  took  fto.»6.(E}^ 
iffue,  and  obtained  a  verdi£l.     The  court  vrere  of  opinion,  that  ^  ^ 

the  plaintiff  was  not  entitled  to  the  cofts  of  the' trial,  and  dircfted  ^ 

that  the  poftea  ftiouid  be  lodged  in  the  hands  of  the  Mafter,  that 

he  might  tax  the  plaintiff  his  cofts  on  the  judgment  by  default,  and 

tbe  defendant  his  on  the  verdict  obtained  by  him  on  the  fecond 

count ;  they  faid  there  would  be  no  incongruity  in  this  cafe  on 

the  record.    If  the  court  fee  two  feparate  caufes  of  zQxon  on  the 

fame  record,  on  one  of  which  the  plaintiff  fucceeds,  and  the  other 

is  found  for  the  defendant,  they  are  bound  to  give  two  diftin6k 

judgments.     So  in  an  a£tion  for  an  affault  and  battery  againft 

two  defendants,  if  one  fuffer  judgment  by  default,  the  other 

juftify  and  obtain  a  verdi£l,  there  muft  be  two  feparate  judgments 

on  the  record.    Here  the  plaintiff  will  have  judgment  up  to  the 

whole  extent  to  which  he  is  entitled  by  having  judgment  for  his 

cofts  on  the  firft  count,  as  to  which  the  defendant  made  default^ 

and  as  to  the  other  count  which  contains  a  feparate  caufe  of 

aAion,  and  which  has  been  found  for  the  defendant,  he  is  equally 

entitled  to  have  judgment  ^  for  his  cofts  incurred  by  the  trial  of 

that  iffue.     Day  v.  Hants ^  Enft,  30  G.  3.  3  Term  Rep.  K.  B.  654. 

54.  If  the  defendant  pay  money  into^ourt  which  the  plaintiff 
take  outj  it  is  the  practice  /or  the  plaintiff  to  give  notice  to  the 
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defendant  of  the  appointment  to  tax  the  cofts.    Kabell  v.  Hud/on^ 

Mich.  31  G.  3.  4  Term  Rep.  K.  B.  10. 
The  detsr-  '  ^5*  At  the  firft  trial  of  a  caufe  the  phintiflF  had  a  Terdi£l.  A 
miration  in  ncw  trial  was  granted,  but  a  juror  withdrawn,  the  plainriflF  under- 
^oufc'v**^  taking  «  to  pay  the  defendant  his  cofts"  (which  were  the  words 
Bftrdiowas  o^  the  Order  of  tiifi prius).  On  the  taxation  the  prothonotary 
founded  foie-  refufcd  to  allow  the  defendant  the  cofts  of  the  fir  ft  trial,  though 
tems^of  the  ^^  verdift  obtained  by  the  plaintiff  had  been  fct  afide ;  in  con- 
vnderuking  fcquencc  of  which  the  defendant  moved  for  a  rule  to  ftiew  caufe 
efthcpUio-  why  the  taxation  (hould  not  be  reviewed,  and  the  cofts  of  the 
wtaice  o?*  *^^^  ^^^*  allowed  to  the  defendant.  But  the  court  held  clearly, 
the  court  it»  that  the  undertaking  of  the  plaintiff  (extended  only  to  the  cofts  of 
^t  where  the  fecond  trial,  and  on  that  ground  refnfed  the  rule.  Roufe  v. 
^rty  who      Sardirr  and  Others,  £a/f.  31  G.  3.   i  H.  Biaikjl.  639. 

^Mnt  the  firft  Terdtd  hn  alfo  the  fecond,  the  prothonotary  allows  the  coOs  of  both  trialt ;  hot  where 
the  firft  Tcrdift  It  for  one  party  and  the  frcond  for  the  other,  there  the  co(!s  of  the  former  trial  are  not 
allowed.  The  foUowmg  cafe  iiluttratet  this  rule  of  pradice.  An  aOion  of  uefpafs  was  uicd  at  CiO)don 
by  a  fpecial  jury^  and  a  verdiA  found  for  the  defendant.  In  the  neat  teim  a  motion  waa  in«de  lor  a  new 
trial,  on  thegiound  of  the  verdi^  being  contrary  to  evidence,  and  a  new  trial  granted,  the  rale  being 
lilent  at  to  cofts.  It  was  tried  a  fecond  time  in  Middlefex  by  a  fpecial  jurj^  and  a  verdidk  again  fcnnd 
for  the  defending  An  application  was  again  made  for  a  ncw  trial,  in  order  to  have  a  fpecial  vcreift 
to  take  the  opinion  of  the  c  )urt  of  K.  B.  on  the  point  of  law  which  aiofe.  The  court,  wich  tlie 
content  af  the  parties,*  and  in  order  to  fave  eipence»  inftead  of  granitog  a  new  trial,  made  a  ru'c  that  the 
judgment  ihieuid  be  entered  ^r  the  plaintifl^  with  1 1.  damages,  and  that  a  fpecial  verdid  flwald  be 
agTMd  upon.  Ob  taieing  the  colts  op  the  ^ta  (he  proihonotarv  di fallowed  the  coHs  of  the  fott  tiijl 
and  of  the  rule  graaiing  a  new  trial,  with  which  the  plaintiff's  attorney  being  diflati^fied,  applied  to 
die  court  for' a  rule  to  review  the  taxation.  Lord.Loughbori>ugh  at  firft  fecmed  to  thinic  that  the  cofts 
of  the  firft  trial  ihoold  have  been  aik>wed,  but  direAed  the  prathonotary  to  inquire  and  report  what  was 
the  pradicc  in  the  K.  B.  Upon  inquiry  it  Appearing  that  in  the  K..  B.  the  cofts^of  the  firft  triai  were 
Slot  allowed  ^ven  where  the  iccond  verdiA  lotlowed  the  firit,  (vi</r  ante^  pi.  44  |  the  court  faid  the 
prothonotary  had  done  right,  and  refufed  the  rule.  Parker  v.  Wells,  Eaft.  15  G.  3.  1  H.  Biackft. 
<639.  n.  (b).^  S.  C.  1  Term  Rep  K,  B.  34.  but  not  S.  P.  This  rble  of  prsAice  was  alio  confirmed 
by  the  court  of  C;  P.  in  the  cafe  of  Trdawney  v.v^homas,  £aft.  31  C*  3*  x  H.  Blackft.  641. 

yiJitit.  56.  In  an  a£iion  on  a  policy  of  aiTurance  the  declaration  con- 

Bring'mg       tained  feveral  counts,  averring  intereft  ia  different  perfons*     The 
Court^ letter  defendant  paid  money  into  court  upon  fome  of  thofc  counts, 
(A),  pi.  8.    which  the  plaintiflF  took  out,  and  the  Mafter  having  taxed  the 
where  it  ap.  ^,^(^5  q^  thofc  counts  Only,  a  motion  was  made  for  the  Mailer  to 
plaice  was  review  his  taxation,  and  allowed  the  plaintiff  his  co(l$  upon  all 
ocherwife      the  counts.     This  was  oppofed  as  being  contrary  to  pra<flice,  and 
^imeriy  in    iji^^ly  to  be  ufed  as  a  means  of  opprcilion  i  for  the  plain  tiff  would 
add  unneceiTary  counts  for  the  purpofe  of  haraiiing  his  debtor. 
And  per.  Lord  Kenyon^  C.  J.— Wh^n   a  defendant  pays  money 
into  court  on  fome  of  the  counts  only,  it  is  faying,   in  other 
terms,  that  he  admits  the  plaintiff  has  a  caufe  of  aflion  againft 
him  to  a  certain  extent,  but  that  he  means  to  defend  himfelf 
againft  the  charges  contained  In  the  other  counts }  and  the  plain- 
tiff, by  taking  the  money  out  of  court,  precludes  himft:lf  from 
all  right  to  the  cods  upon  the  other  counts.     BailUe  ▼•  Cazakt, 
HiL  32  G.  3.  4  Term  Rep.  K.  B.  579. 

57*  The  holder  of  a  bill  of  exchange  brought  feparate  afiions 
againft  the  acceptor,  the  drawer,  and  thcTindorfers.  The  drawer 
and  one  of  the  indorfers  movcdj  that  all  proceedings  might  be 
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•na  them  upo^  ^payment  of  the  amount  of  the  bill,  and 

^olc  two  atV^^ons ;  which  wnsoppofed  on  thc'ground 

,^  *  the  otKcr  aaions  (hould  alfo  be  paid.     Sed per 

>C  "^  '  ttccdTary  when  the  application  for  (laying  pro- 

\,    ^;  %.     ^  ^  ^€  acceptor,  who  is  the  original  defaulter, 

c/^r       ^  ^^   ^St.  ^'*^  ^^^s  occafioocd  by  his  default  may  be 

%r  v'^'^y      '"^l^  ^'  '"^oodcock,  fame  v.  Dudley^  Eaji.  32  C  3. 

>^^    \  ^^%        ^'^  '^  ^*^''  ^hc  contempt,  and  alfo  for  the 

•^^"^       "^  ^^  nature  of  a  quo  warranto,  may  be 

'<iv    ^^.\^        J^  ^c  lords*  ad  as  to  tlic  execution 

^g  in  fuch  cafe  being  merely 


.11  made  10  the  judge  at  ntftpriuSy  \^  paid  by 
•6  to  the  defendants,  but  we  have  no  the  profera. 
^fi habitants  of  Cbadderton,  Eafi.  33  G.  j.  ^"^^^l^^' 

^T^*  faid  court 

that  foch  profecution  wu  vexatioui.    Vidtf^y  pi.  64. 

.«o  a£lion  will  lie  in  a  fuperior  court  to  recover  cofts 
.r^d  to  be  paid  by  a  rule  of  an  inferior  court  in  the  courfe  of 
A  fuZHt  there,  notwithilanding  the  defendant  (hould  not  be  liable 
to  aLTi  attachment  of  the  inferior  court  by  being  refident  out  of 
its  jurifdi£tion.    But  in  a  cafe  where  fuch  an  a£lion  was  brought, 
(the  ftt|^rk)r  court  ordered  the  cods  awarded  to  the  plaintiff  in 
the  inferior  court  to  be  d^du£led  from  thofc  allowed  to  the  de- 
fendant in   that   a£tioa,     Ltnerfon  v.  Lafhley,  Micb.  34  C  3. 
2  //.  Blackfl.  248. 

6j.  An  attorney  is  not  liable  to  pay  ttie  cods  of  taxing  his  bill  ^/#rit.At. 
under ffat.  2  G.  2.  c.  23./  23.  where  the  dcduftionof  one  fixth  «^y»'cu« 
art  is  occafioncd,  not  from  any  overcharges  of  particular  items^  ^  ** 
UC  by  fome  particular  branch  of  it  being  difallowed  ^  for  the 
ftatute  is  applicable  where  an  attorney  makes  exorbitant  charges 
on  .his  client  in  the  particulars  of  his  bill,  and  the  foundation  of 
liis  dem^pd  is  not  denied,  but  only  the  amount  of  it.     White, 
tintf  istc.  Y.  Mf liter,  Mich,  35  G.  3.   2  ff .  Blachff.  357. 

*'62»  The  plaititiff  had  given  notice  of  trial,  and  had  not  coun-  In  the  cafe 
termaoded  it,  but  had  entered  it  for  trial,  and  withdrew  the  re-  ^'  J/>»«2*»nc 
cord  after  It  was  called  on.     The  defendant  moved  for  judgment  pUin^iVop! 
fA  it^,  cafe  of  a  nonfuit,  which,  however,  was  refufed  upon  luffi-  poi^d  the 
cicnt  caufe  being  ihewn^  and  the  plaintiff  undertaking  peremp-  ^"-^^  ^^ 

Gg4  torily. 
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piying  tht    torily  to  try  the  caufe  at  the  next  fittingSt  and  paying  tht  dc« 

^^'^l^  fendant  his  cofts  on  account  of  the  caufe  not  being  tried  on  the 

Inpoftd'  former'  notice.  Jwdaim  and  others  t»  Sbarpt^  !£/»  34  G.  3.  2H» 

nponhimbe.  Blachft.  28o* 

oufthwM 

laidy'that  ky  the  pnftice  of  the  coort  (C.  B.)  there  could  not  be  a  rale  for  eoftt  lor  not  goinf  « ti 

trial,  aod  a  nik  for  judgment,  u  in  cafe  of  a  nonfalc,  at  the  fane  time.    Bat  the  prothonoCaij  Cudv 

^c  had  often  taxed  coftt  in  fimilar.  circamftaocet.     The  reporter  of  that  cafe  oblerfcs  in  a  note,  tte  thia 

dcema  tp  acooont  for  the  court  not  allowing  both  rolei,  for  the  rule  for  jodgment  aa  in  cale  of  a  mbIbiC 

11  Aifficimt  to  aafwer  both  purpofes,  if  the  affidavit  be  properly  drawn.    %  H.  Blackft.  s8o. 

63.  On  the  trial  of  a  caufe  the  defendant  demurred  to  the  eri* 
dence  ;  on  argument  the  demurrer,  vras  over-ruled.     A  writ  of 
error  was  then  brought  in  Cam.  Scace.y  where  the  judgment  of  the 
K^  B.  was  reverfed ;   the  caufe  was  then  removed  into  the  Houfe 
of  Lords,  where  the  judgment  of  the  Exchequer-chamber  was 
reverfed,  and  a  ven.  de  novo  awarded.     On  the  fecond  trial  a 
fpecial  verdid  was  found,  and  the  Mafter  only  allowed  the  plain* 
tiff  the  cofts  of  that  trial.    Upon  a  motion  for  the  Mafter  to  re- 
view his  taxation.  Lord  Kenyan^  C.  J.  faid,  that  where  a  tinr.  ie 
novo  is  awarded,  the  party  ultimately  fucceeding  is  only  entitled 
to  the  cofts  of  die  laft  trial.  Lackbarfow  v.  Mafon^  Mich.  35  G.  3. 
6  Tirm  Rep.  K.  B.  13). 
{s)  Which       64.  The  inhabitants  of  a  parifli  were  indicted  for  not  repairing 
•»^»  ^  a  road.     On  the  trial  before  Buller,  J.  they  were  coBvi£ledj  and 
jDaybe*Uw.  ^  certified  on  the  back  of  the  record  under  the ^ftat.  13  6.  3. 
lia  for  the     r.  78.  /  64.  (a),  that  the  defence  was  frivolous.  The  court  were 
cmv^hefora  deariy  of  opinion,  that  as  there  was  no  precife  form  of  words  to 
indianmt    he  ufcd,  this  certificate  was  in  effcA  an  awarding  of  the  cofts. 
•r  prefeot.    Rex  V.  The  Inhabitants  of  Clifton^  Trin.   3  c  G.  3.   6  Term  Rep. 

tried  for  not  ^^^ 

icpiiring  highwayat  if  award  coftt  to  the  proiecutor  to  be  paid  by  the  perfona  fii  indided  or  preftnte^i 

int  IhaU  appear  to  the  court  that  the  defence  made  to  foch  indidmeot  or  prefentmcnt  waa  ImoloM. 

Thia  rule  it  65.  It  18  ordercdi  that  after  the  firft  day  of  Eqfttr  term 
Sbeowartiof  35  ^-  3*  "®  judgment  (hall  be  figned  for  non-payment  of  ifibe 
Common  money,  but  tnat  the  iflup  money  fiiall  remain  to  be  taxed  as  part 
Pleas  and      of  th^  cofts  in  the  caufe.    Hegula  ^eneralis^  B*  R*  (&•  35  G.  3. 

Per  Lord  Kenjoo,  6  Jerm  Rep.  B.  R,  aiSi 

n/r«ffff,D.  65.  A  cpmmlffion  of  bankrupt  iflfued  agalnft  the  defendant  ia 
f^  13*  December  1782^  on  which  he  afterwards  obtained  his  certificate* 
In  Augt/fi  17^71  the  plaintiff*  brought  ttn  a£lion  againft  the  de* 
fendaut  on  the  balance  of  accounts,  and  obtained  an  interlocutory 
judgment  in  Michaelmas  term  following.  On  the  19th  Januarj 
1788  a  fecond  commifllon  of  bankrupt  iflued  againft  the  do* 
fendant,  On  the  31ft  of  the  fame  month  final  judgment  was 
iigned  by  the  plaintiff,  on  which  a  writ  of  errpr  was  brought.  On 
the  itfth  June  1789  the  defendant  obtained  his  certificate  under 
'  ,|he  fecond  commiflion,  b\it  under  this  commiflion  he  did  noe 
pay  151.  in  the  poundc    On  ibe  30th  M^y  179O9  the  writ  of 

cifor 


error  was  nooproffed,  and  the  cofts  of  it  taxed  at  40/.  to  thm 
plainti£  In  Trinity  term  17949  the  plaintiff  fued  out  a  fci./a. 
to  revive  the  judgment^  to  which  the  defendant  pleaded  his  cer« 
tificate  in  bar,  and  ifliie  having  been  joined  on  that^  a  verdift 
was  siven  for  the  plaintiff  for  269 /•»  and  alfo  for  40/.  for  the 
cofts  in  error ;  and  the  cofts  on  thtfci.fa.  were  taxed  at  36/.  to 
die  plaintiff.  On  the  ad  April  ii^^^  the  defendant's  goods  were 
taken  in  execution  for  the  269/.  and  the  ^oL^  and  on  the  fame 
day  the  defendant  himfdf  was  taken  in  execution  for  the  36/.  for 
the  cofts  of  Ae/a.fa.  The  36/.  was  paid  into  the  flieriff't 
hands  till  the  opinion  of  the  court  could  be  taken  refpe&ing  the 
propriety  of  that  arreft ;  to  obtain  which  a  rule  was  granted  to 
ihew  cauie  why  the  36/.  (hould  not  be  reftored  to  the  defendant 
and  he  be  difcharged  as  to  any  future  arreft  on  account  of  the 
lame.  After  argument  the  court  took  time  to  cenfider,  and  then 
determined^  that  the  certificate  delivered  the  defendant  from  the 
cofts  of  the  fit.  fa.  as  well  as  from  the  oririnal  judgment.  They 
laid  theyb'. /tf.  was  fued  out  by  the  plaintiff  to  enable  him  to  reap 
the  firuits  ot  his  judgment ;  it  was  a  ftra  to  lead  to  execution  for 
his  original  demand^  and  the  defendant  being  difcharged  as  to  the 
original  judgment,  they  thought  that  all  the  means  that  conduce 
to  that  end  muft  be  confidered  as  confequential  upon  and  included 
in  the  orieinal  demand.  Pii/lifsv.Brofun,Eafi.  35  G.  3.  6  Term 
Hep.  B.  R.  282. 

67.  On  going  to  trial  the  parties  fubmitted  to  arbitradon,  and 
the  fubmiffion  was  to  be  made  a  rule  of  the  court  of  King's  Bench* 
The  arbitrator  awarded  cofts  to  be  taxed  by  thd  Mafter  of  the 
court  of  Exchequer.  The  cofts  being  taxed  at  a  large  fumi  iC 
was  moved  xti  the  court  of  Exchequer  tjiat  the  taxation  (hould  be 
reviewed.  Sedper  rirr.— The  taxation  o£  thefe  cofts  was  verv 
properly  referred  to  the  Mafter,  being  the  perfon  heft  acquainted 
wiu  the  cofts  of  a  fuit  in  this  court ;  but  that  reference  was  not  a 
made  in  this  court,  he  did  not  a£l  as  the  officer  of  the  court  in  i^ 
and  we  have  no  jurifdi&ion  over  him.  Cbt^man  v.  Lanflamt^ 
Trim.  33  G.  3.  I  Anftr.  273. 

For  more  of  cofts  fee  ABhns^  Certwrari^  JSxiOitors,  Trials  and 
other  proper  titles. 


By  Jot,  15  Geo,  3.  c.  3a.  the/4r.  31  Mz*  is4«pe«led* 
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Cotienant^ 


[  B  ]    Who  (hall  be  bound  to  covcn^int  in  a  Deed^  and  to 
6  vjD^jn-  what  Extent.     (SuppLfsc.) 

/  • 

I.  T     MortgapedhisedateinS.  to  J?.for23iOoo/.,  and  charged 
•    ■*-'•  it  and  his  cftatc  in  A.  with  2000/.  more.    He  thtti  con* 
feyed  the  fame  to  JV,  in  fee,  in  confidcration  of  1 4,000  A»  from 
which  film  he  afterwards  releafed  her.    L.  by  hie  will  ratified 
this  fale,  and  devifed  other  eftates  in  A.  and  C.  in  truft  to  raifc 
fufficient    to  difcharge  the  mortgage  of  the  cftate  in  S.  and 
teftator's  other  debts.    On  a  fale  of  the  eftates  in  A.  and  C 
under  a  decree  made  for  carrying  the  will  into  execution^  iB.  was 
the  bed  purchafcr  at  27,000/.,  and  a  draft  of  the  conveyance  was 
prepared  by  his  counfel  Mr.  Booths  to  which  W.  was  a  party; 
and  in  it  were  inferted  covenants  from*  W.  thiat  K.  {ike  iwrt- 
gagee\  the  truflees  for  falt^  und  the  other  parties  therein  named^  bad 
full  power  to  grant,  tsrc.^  and  that  the  truftees  for  &]e  had  a  right 
to  fell  the  fame  to  the  purchafer  and  his  heirs ;  and  alfo  a  cove* 
nant  for  quiet  enjoyment  without  any  interruption  by  the  mort- 
gdgee  herfelf,  iffc,  ox  from  anyperfon  claiming  from  L.  the  tefiaUr^  mni 
J^fn  his  father^  grandfather^  great-grandfather^  great^grteU- grands 
father^  (naming  them  all,)  or  any  of  them.     The  fame  extent  was 
gl^cn  to  the  covenant  for  further  affurance.  Thefe  covenants  being 
obje£ted  to  by  Mr.  Weldon  on  the  part  of  1V.^  the  Matter,  00 
reference  to  him,   thought  that  they  were   unrcafonabky  and 
ought  to  be  ftruck  out,  and  inferted  a  covenant  from  W.  againft 
her  ffum  uBs  only.     On  exceptions  being  taken  to  the  Matter's 
report.  Lord  Chancellor  Hardtvicke  faid,  that  it  ^as  itated  to  be 
a  rule  amongft  conveyancers,  that,  where  the  vendor  claims  im* 
nudiately  under  the  perfon  who  bought  the  eftate,  there  he  need 
not  covenant  fmrther'bsrck  than  againft  that  perfon;   but  that  he 
did  not  know  fuch  a  rule.    Where  indeed  conveyances  were  to 
...     be  made  under  a  decree  of  that  couct,  there  they  ihould  be  fettled 
.  by  the  like  rule  as  men  •f  judgment  amongft  conveyancers  fliould 
dire^.    Where  a  furplus  after  fale,  he  added,  is  confiderableji  (as 
in,th^.cafe  iqqueftipi^  where,  IT',  probably  took  25,000/.  for  the 
exoneration  of  her  eftate  out  of  27,000/.)  there  covenants  hare 
b^en  dire£led  in  cafe  of  the  heir^  that  neither  he  nor  bis  imme* 

diatc 
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diate  anceftor,  and  in  the  cafe  of  the  devifee,  that  neither  he  nor 
his  devifor  have  incumbered.    His  lordftiip  therefore  direfled  the 
draft  to  be  altered,  by  inferting  covenants  from  W.  cgainjl  her  awn  '    ' 
acUj  and  the  aBs  of  L.  her  devifor y  as  to  fo  much  as  Jhe  nvould  be 
benefited  by  the  eftate  devifed.     Lloyd  v.  Griffith^  3  jftL  264. 

2.  A.y  juft  after  he  came  of  age,  executed  a  conveyance  to  his 
agent  of  a  reverfion  for  a  nominal  confiJeration  of  180/.  when  a 
gift  was  only  intended  ;  but  no  fraudulent  deGgn  appeared.  The 
court  would  not  abfolutely  refcind  the  deed,  but  decreed  the  agent 
to  releafe  the  covenants  for  the  title  as  improper  in  a  gratuitous 
grant.     Cray  v.  Mansfield^  I  Fef  379. 

3.  Devife  of  lands  to  truftees  to  fell  and  apply  the  produce  in 
aid  of  certain  other  funds  in  difcharge  of  debts  and  legacies,  an4 
the  furplus  to  go  firft  to  the  tedator's  wife  for  life,  and  then  to 
be  divided  between  five  perfons  for  life,  with  remainders  to  their 
refpe£live  iffue.  To  a  report  in  favour  of  the  title,  in  a  fuit  by 
the  truftees  for  enforcing  a  contra£l  for  fale,  exceptions  were 
taken  on  the  vendor's  behalf,  that  the  refiduary  devifees  were  not 
parties  to  the  fuit,  and  that  a  good  title  could  not  be  made  withr 
out  their  joining  in  the  conveyance,  and  entering  into  covenants 
for  the  title,  as  far  as  they  were  benefited  under  tne  will,  againft 
the  a£ls  of  the  teilator  and  his  anceftors;  but  the  exceptions 
-were  over*ruled.  Wakeman  v.  Duchefs  of  Rutland^  3  Vefjun,  233. 
The  cafe  afterwards  came  on  again  upon  exceptions  to  the  djaft 
of  the  conveyance,  becaufe  the  devifees  were  not  parties  to  the 
conveyance,  and  the  ufual  covenants  from  them*for  the  title,  ac« 
cording  to  their  interefts,  were  not  inferted ;  but  thefe  exceptions 
alfo  were  over-ruled,  on  the  ground  that  the  truftees  for  fale 
were  the  only  perfons  who  could  make  a  title.  If  it  were  true, 
faid  the  Chancellor,  that  all  claiming  beneficially  ought  pro  ratd 
to  enter  into  a  covenant  for  the  title,  there  is  no  poflibility  of 
diftinguifliing  the  cafe  of  a  fce-GmpIe  creditor  for  20/.  and  a 
ce/fuy  que  triifl  for  20,000  /•  The  former  is  as  much  under  an 
obligation  pro  ratd  with  regard  to  his  intereft  to  be  a  party  to  the 
conveyance  as  the  latter.  The  confequence  would  be,  that  the 
eftate  never  could  be  fold  by  decree,  till  the  account  was  taken  * 
of  all  the  debts ;  becaufe  before  that  account  was  taken,  it  could 
not  appear  who  were  to  join  in  the  conveyance,  what  was  the 
number,  and  in  what  proportions  they  were  beneficially  entitled* 

3  Vefjun.  504.     See  Fearn/s  Pofth*  Works  ^  1 10 — 1 18. 
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C  A  ]  (B)  upon  what  Deed  (the  Plaintiff  might  have 
♦^'"*'376.  either  Debt  or  Covenant). 

S.C.  Hooper  t-  A  N  aftioQ  of  debt  was  brought  upon  a  charter-party,  and  the 

jj*"^^»       ^^  declaration  ftated,  that  the  plaintiflF  agreed  to  go  a  voyage 

mUirid?'    for  the  defendant,  to  be  finiflied  within  fixteen  months,  and  the 

sRoU.Abr.  defendant  covenanted  to  pay  him  5a/.  lox.  for  every  calendar 

SL  if\L     °*°"*  ^^  **P  *°^ld  ^  on  ^^^  voyage ;  that  the  plaintifF  began 

«4i-  7si     1^18  voyage  on  fuch  a  day,  and  ended  it  on  fuch  a  day  5  averment, 

w.  31*        that  having  finiihed  his  voyage  in  twelve  calendar  months  and 

sUf.4s^  twehe  days,  the  fum  due  for  freight  came  to  652/.  10/.,  and 

tiiat  the  defendant  had  paid  152/.  ioj.  in  part  thereof,  and  500/. 

remained  due.    After  verdi£l  for  the  plaintiff,  error  was  brought, 

and  it  was  affigned  for  error,  that  it  (hould  have  been  an^aAiaa 

of  covenant  and  not  of  debt ;  for  though  an  adlion  of  debt  lies  for 

m  certain  fum  which  is  covenanted  to  be  paid,  yet  otherwife  it  is 

where  the  fum  is  uncertain,  and  depends  upon  a  contiogency. 

But  the  court  held  that  debt  was  a  proper  a(^ion,  as  the  demand 

nrifeaon  a  fpecialty,  and  the  fum  is  afcertained ;  and  it  is  like  the 

CAfe  of  rent  due  by  deed.     Shepherd  v.  Hoohr^  Eaft.    1 1  6.  2. 

jM.  156. 

a.  It  was  argued  on  the  part  of  the  defendant,  that  where  there 
is  a  fpecial  penalty  in  a  deed  (as  a  charter-party  §,  g.)  you  cannot 
tecover  more  than  that  penalty  in  an  adion  for  breach  of  the  con- 
traft,  and  i  Ch.  Caf.  226.  i  Fern.  350.  werecitcd.  It  was  ao- 
ffwered,  that  where  there  is  a  penalty  and  covenants  in  the  fame 
deed,  the  party  has  ele£lion  either  to  bring  debt  for  the  penalty, 
or  an  adion  on  the  covenant  for  damages.  And  it  was  held,  that 
jou  may  either  receive  the  penalty  and  refcind  the  contrail,  or 
bring  an  zGtxon  on  the  covenant  and  let  the  contra£t  (land* 
WinUr  r.  Trimmer,  MUh.  3  G.  3.    Blackfi.  3JJ, 

^2!12L*  (D)  I'^  w^^t  Cafes  the  Heir  or  Executor  (hall  he 
~      bound  by  the  exprefs  Covenant  of  the  TelUtor, 
without  naming  them. 

S.C.sW!lC  1X7HERE  A.  covenanted  that  he  would  not  thereafter  cxercife 
3^  ^^    a  certain  trade,  but  (hould  endeavour  to  procure  to  B.  his 

(^•'s)  cuftomers  in  the  faid  trade,  and  in  confideration  thereof  B* 
covenanted  to  pay  a  certain  weekly  fum  to  ^.,  his  executors,  &V, 
during  the  life  of  4*  and  his  wife,  and  the  furvivor  of  them.  It 
was  held,  that  this  covenant  did  not  extend  to  reftrain  the  admi* 
siiftratrix  of  A.  from  exercifing  that  trade  \  and  that  the  weekly 
<iim  to  be  paid  to  the  adminiftratrix  became  affcU  in  Iudt  hands  for 

tbe 
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tlie  payment  of  Ah  debts ;  and  it  was  faidy  tbat  it  would  be  very 
hard  to  debar  tbe  adminiftratrix,  who  was  the  inteftate's  wife, 
from  exercifing  a  lawful  occupation  for  her  own  livelihood,  in 
confequence  of  the  perfonal  covenant  of  her  hufband*  Cook€^  Ad* 
miniftrairin^  v.  CfUraft^  HiL  13  0.3.    Blackfi.  856. 

(G.  2)   What  is  a  Real,  and  what  a  Perfonal     [  B  ] 

Covenant.  •  vbtr  ss^ 


itiii  m  *** 


^  fr. 


C  conveved  a  plantation  in  America  to  the  n(e  of  two 
natural  ions  of  his  in  fee,  with  a  claufe  that  <^  he  does 
<<  oblige  himfelfy  his  heirs,  ezecutors>  and  adminiftrators,  to  war« 
<<  rant  and  for  ever  defend  the  faid  plantation,  negroes,  cattle^ 
•'  ftock,''  ^f.  W.  C.  was  afterwards  evi£ied  by  ejeftment,  and 
died.  On  a  bill  filed  by  the  fons  againft  the  executrix  of  Jf^.  C, 
the  claufe  in  queftion  tras  held  to  be  not  a  wanbnty,  but  a  cove- 
nant, upon  which  they  were  entitled  to  rccompence  out  of  the 
fettler's  aflets.     WtUiamfin  v.  Codrington^  1  Vef.  5 1  !• 

2.  A  tenant  for  life  on  his  marriage  engaged  to  fettle  14,000  L 
upon  certain  trufts  \  in  order  to  raife  which  money  he  agreed  to 
cxercife  a  power  which  he  had  of  charging  part  of  bis  life-eftate 
with  4000  /.,  and  to  pay  to  the  truftees  a  third  of  the  income  of 
the  whole  eftate  till  the  reCdue  Ihould  be  raifed.  Being  after* 
wards  embarrafled,  he  conveyed  his  life-eftate  to  other  truftees, 
with  notice  of  the  marriage  articles,  firft,  to  pay  1000/.  a-year  to 
himfelf,  and  then  for  payment  of  debts.  On  a  bill  filed  by  the 
firft  truftees  to  enforce  the  articles,  the  claimants  under  the  laft 
deed  contended,  that  there  was  no  lien  on  the  land,  but  merely  a 
perfonal  covenant  But  the  court  laid  it  down  as  an  untvenal 
maxim,  that  wherever  perfons  agree  concerning  any  particular 
fubje£l,  this,  in  a  court  of  equity,  as  againft  the  party  himfelf^ 
and  any  claiming  under  him  voluntarily,  or  with  notice,  raifes  a 
fruft.  Decree  for  the  plaintiffs.  Legard  v.  Hodga^  I  Fef.jun.  427. 
ftB*  2.   Flight  V.  C^,  2  Vff.  619. 


( I ),  (K)   Who  flball  have  the  Advantage  of  the    C  A  3 

Covenant.     TheAffignce.  JjT^^'' 

f .  XT7HERE  a  covenant  was  to  ufe  the  land  in  an  hufbandlike 
^^  manner,  and  to  deliver  it  in  the  like  condition,  and  the 
aftion  was  by  the  executor  of  the  landlord  againft  the  tenant,  it 
was  ruled  by  BulUr^  J.  that  this  was  a  covenant  which  ran  witl\ 
tbe  land,  and  that  fo  the  executor  might  fue  on  it.  Watfin  v. 
VTalJbt  TauntM  Lent  Ajfi^eSf  2$  G.  3.    Effin.  Ni.  Pri.  295. 

2.  In  an  aAion  of  covenant,  the  declaration  ftated  an  indenture  Sappdiog 
of  the  %6di  OBoUr  lySOj  by  which  5.  and  W.  who  was  deicribed  <^  ^  "f*. 

IJ  t9  ^'•"^* 
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this  cafe  to  be  the  mortgagee  of  certain  premires,  demifed  them  to  the  de- 
4^<r^Vh  '"^^^^^"^  f^^  '  1  years  at  a  certain  rent,  payable  to  S.  or  his  aiCgns, 
been  emered  ^"  ^hiclx  wcrc  contayickl  Covenants  on  the  part  of  the  defendant 
into  not  with  With  S.  and  his  ai&gn^  ((«/•  aL)  to  pay  rent«  and  to  keep  the 
^^**  h^'h**  P'C'^Jfcs  in  repair.  It  then  dated  that  W.^  at  the  time  of  the 
■n'inteKitin  ^^^f^9  ^^^  poficfltd  of  the  premifcs  for  the  refidue  then  to  come 
thrUad,tbe  and  unexpired  of  a  term  of  99  years,  commencing  24^1117/  1770, 
^IwJna*"*  fubje£l  to  an  equity  of  redemption  by  S.  on  payment  of  a  certain 
which  it  °  ^^^  '^^^^  iiiterefl:  to  JV.  That  the  defendant  entered  and  became 
aMDdooed  in  ,poflefled  for  the  term  of  f  i  years,  the  reverGon  thereof  for  the 
t^n*w^  term  of  99  years  belonging  to  the  faid  fF.,  fubjeft  to  fuch  equity 
yut  an  end  ^^  redemption,  and  the  further  reverfion  in  fee  belonging  to  /£. 
tp  the  quef.  It  then  dated,  that  by  leafe  and  releafe  of  the  23d  and  24th  March 
nwi  that^"  '7^'»  -^^  granted  the  reverfion  in  fee,  expectant  on  the  determin- 
cheperibn  ation  of  tlic  term  of  99  years,  to  S.  and  7*.,  who  by  indentures  of 
«nttdedto  leafe  and  releafe,  dated  26th  and  27th  March  1781,  and  made 
S'th'cT/""  between  5.  and  ST.  of  the  fird  part,  W.  of  the  fccond  part,  and  Z. 
years  term  of  the  third  part,  granted  it  to  Z.,  his  heirs  and  afli^ns,  in  trud 
topeaant,  for  ^.,  his  licirs  and  afligns,  fubjejl  to  a  provifo  for  redemption 
ninacion^  on  payment  of  a  certain  fum  and  intered  by  S.  to  W*^  on  a  day 
the  II  years  therein  mentioned,  and  fince  pad.  That  on  the  30th  March  1785 
term  created  W,  died,  having  fird  bequeathed  all  his  edate  to  the  plaintiflT,  and 
Jtffwardi*  appointed  her  fole  executrix.  That  (he  proved  the  will,  aflented 
acqutxed  in  to  the  bcqued  (a),  and  claimed  to  have  the  reverfion  of  the  premifes 
her  own  per-  foy  the  refuluc  of  the  term  of  99  years,  (fubjc£l  to  S.'s  equity  of 
fciutejnhs.  redemption,)  and  the  money  thereupon  fecured  to  W.  as  legatee; 
r.tanceof  fhe  and  foy  virtue  of  that  bequed,  aflent,  and  claim  (he  became  pof- 
land  in  on-  feffed  of  the  faid  reverfion  for  the  refidue  of  the  term  of  99  years, 
which^the  fubjeft,  l^c.  That  by  indentures  of  leafe  and  releafe,  dated  1 2th 
fererfion  at-  and  1 3th  Ffbruary  1 78  7»  and  made  between  Z.  of  the  fird  .part,  S. 
thi'*?Mfc "  of  the  fecond  part,  and  the  plaintiff  of  the  third  part,  Z.  aiKi  S. 
granted^to  granted  and  rcleafcd  to  the  plaintiff  the  reverfion  of  the  premifes 
the  tenant  in  fee,  freed  and  difcharged  from  the  equity  of  redemption,  by 
""'ftftd^*'  virtue  whereof  ihc  became  feifed  in  fee  of  the  reverfion  of  the 
Another  ef-  premifts  immediately  expe£tant  on  the  determination  of  the  term 
tatc  totally  of  1 1  ycars.  The  breaches  were  for  non-payment  of  rent,  and 
•iofe  h**  the  '°'  "°^  repairing.  To  the  declaration  there  was  a  general  de- 
cacinguiih-  murrer  \  and  after  full  argument,  the  court  having  taken  time  to 
mentcfiha  confider,  gave  judgment  for  the  defendant.  Lord  Kenyon^  C.  J. 
I'tatlTft!?  obferved,  that  it  was  dated  that  5.  was  only  a  mortgagor,  who 
Ld.  Kcnyon,  had  parted  with  his  whole  term  to  the  mortgagee,  and  that  the 
C.  J.,  who  whole  intered  which  was  veded  in  him  he  had  transferred  to  the 
c^t'iniAw  "mortgagee  ;  therefore  in  point  of  law  his  lotdlhip  could  not  con- 
94.  was  very  ceive  how  this  covenant  with  S,  could  be  faid  to  run  with  the 
applicable.     ia„(^   for  §,  ^gg  dated  in  the  declaration  to  have  no  intered  what- 

Kco'^b.rT  ^v^'^  '"^  ^^^  I'xn^i  and  yet  both  the  implied  covenants  arifing  from 
401.  the  yielding  and  **  paying,*'  and  alfo  the  cxprefs  covenants,  were 

(f )  Lord      entered  into  with  S.    It  is  not  fuflicienc  that  a  covenant  \t  conf- 
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cerning  tbe  land,  but  in  order  to  make  It  run  with  the  land  there  c.  j.,  iode- 
muft  DC  a  privity  of  eftate  between  "  _      .     •     . 

here  5.  ha4  no  intereft  in  the  land 


muft  be  a  privity  of  eftate  between  the  covenanting  parties.     But  ^*^f'i"«  ^^ 

of  which  a  court  of  law  Could  tJi"!!"  , 


the  courty 

take  notice,  though  he  had  an  equity  of  redemption  which  a  court  faid*  that  if 
of  equity  would  take  notice  of.    Thcfe  therefore  were  collateral  '^'^^wMno 
covenants*     And  though  a  party  may  covenant  with  a  ftranger  to  tiona^nft' 
pay  a  certain  rent  in  confideration  of  a  benefit  to  be  derived  undef  the  puin. 
a  third  perfon,  yet  fuch  a  covenant  cannot  run  with  the  land.  "*.*•  ^^' 
Webb  v.  Ruffkll^  Trin.  29  G.  3.  3  Term  Rep.  S.  R.  393.  Iffi^n/^he"* 

pleader  had  rdfed  iome  difficulty  to  h\mft\f,  by  l^ating  that  the  plaintiff,  who  waa  executrix,  afleote4 
to  the  l^acy  to  herfelf,  and  took  the  term  in  her  own  tight  j  for  in  fome  viewa  of  the  ^neftion  th« 
adion  poflibSy  might  have  been  fuftained  if  tbe  plaintiff  bad  fued  as  executrix  ;  becaufe  nothing  ia 
dearer  than  that  a  term  which  is  taken  In  oBenojurt  is  not  naerged  in  a  leTerfion  acquired  Jm  jurt» 
yUeptfit  letter  (K.  3)9  pi.  i. 

Tbe  caufiB  of  Webo  v.  RufTellJuvbg  been  determined  in  favor  of  the  defsndant.  S,,  the  perfon  named 
so  the  indenture  of  the  »6  Odlober  fySo,  brought  an  adiunof  covenant  againft  the  fame  defendant 
upon  that  indeoturey  and  afligned  the  like  breaches  as  bad  been  ihewn  by  tbe  former  plaintiff.  To  this 
lecond  adioo  defenduit  pleaded  feveral  plras,  namely,  lil,  mn  tji  faff  urn  \  ad,  that  JVT.,  before  and 
•t  tbe  timeof  making  of  the  leafe,  was  pofleffed  of  the  fa'id  demified  premifea  for  the  rcfidoe  then  Co 
come  of  a  term  of  99  y9Jrs>  eommenciog  on  the  24ch  June  1770,  fubje£l  to  an  equity  of  redemption 
by  the  plaintiff,  on  payment  of  a  certain  fum  with  intereft,  and  that  tbe  fsverat  covenants  In  the  declara- 
tion mentioned  were  made  by  the  deiendant  with  the  plaintiff  in  refped  of  the  feveral  and  refpe^ive  edatea 
and  intereftf  of  the  {daimiff  and  IV-  in  tbe  find  demifed  premifcs,  and  not  ocberwife.  It  then  iUted  ilf.*a 
leffin  in  fee  of  the  reverfion,  and  the  reft  of  the  fa^s  as  ihey  were  ftated  in  the  declaratiqn  in  the  cau(c 
of  Webb  V.  Ruffell,  concluding  that  by  virtue  of  the  convryance  of  the  reverlfan  in  fee  to  the  executrix, 
(the  former  plaintiff)  and  by  force  of  the  ftatate,  tec.  the  fcvciaJ  and  refpe^ive  ellatea  and  interefta 
of  the  plaintiff  and  W",  of  and  in  the  premifes  in  ttivtt€t  whereof  the  covenants  were  fo  n^de  by  the  faid 
defendant  with  tbe  plaintiff,  became  and  were  wholly  merged  and  evtinguiAed.  There  was  a  third 
-|>lea,  that  at  tbe  time  of  the  demife  W.  was  pofTeflTed  of  the  demifed  premifes  for  the  refidue  of  a  certain 
term  of  99  years,  fubje£i  to  an  injuity  of  rtdempoon  by  the  plaintiff,  that  tbe  covenants  were  made  in 
refpeA  cif  the  feverai  and  refpe^ive  eftates  and  iaicrcfts  of  th:  plaintiff  and  M^.,  and  that  during  the 
term,  to  wit,  on  fuch  «  day,  the  feveral  and  refped^lve  intereds  of  the  plaintiff  and  W*  in  the  demifed 
premifi^s  in  refped  whereof  the  covenants  Were  made  by  the  defeniiant  with  the  plaintiff,  became  and 
were  wholly  ended  and  determined.  A  fourth  plea  ftaced,  that  IV,  ufas  poffcffed  of  tbe  reverfion  of 
99  yeats,  fubje^l,  dec  (as  before)  \  that  the  feveral  covenants  were  made  by  the  defendant  with  the 
plaintiff  in  rcfpc^l  of  the  faid  equity  of  redemption  of  the  plaintfff,  and  not  othert%ife.  That  fV.  died^ 
having  appointed4(the  former  plaintiff)  his  executrix,  who  proved  his  will,  and  thereby  became  pofleiled 
o!  the  refidue  of  the  99  years  term,  fubjed,  &c. ;  that  Z.  and  the  plaintiff  releafed  the  faid  equity  of 
redemption  to  the  executrix,  wbemby  the  faid  equity  of  redemptiou  in  rcfpe£t  whereof,  the  coveointa 
were  made  became  wholly  extinf  uiflted.  And  a  fifth  plea  ftaied,  that  during  the  term,  to  wit,  00  the 
33  Februiry  17S7,  the  plaintiff's  eftate  and  intereft  in  the  piemifes  became  detemiined,  5cc.  The 
plaintiff  demurred  fpeciatly  to  the  four  pleas  in  bar,  and  the  court  were  clearly  of  opinion  (without 
hearing  any  argument)  that  the  pb'^itiff*  was  entitled  to  rccuvcr.  And  Lord  Kenyoo  oblerved,  that  the 
confequence  of  their  opinion  on  the  former  occafion,  when  they  held  that  thefe  covenants,  not  being 
snade  with  the  pecfon  who  had  the  legal  eftate,  did  not  run  with  the  land,  and  that  the  aflignee  of  the 
mortgagee  could  not  maintain  an  a^ion  on  tbe  covenants,  (and  with  the  legality  of  which  judgment  they 
were  perfeAly  fatisiied,)  was,  thjt  thefe  muft  be  confidered  as  covenants  in  grots,  and  that  of  courfe 
Che  mortgagor  might  tniinrain  an  a Aion  upon  them.  Stokes  v  RufTell,  TriQ.  30  C.  3*  ^  Term  Rep, 
B.  R.  678.     Affirmed  in  error.     Ruft'ell  v.  Stokes  in  Cam.  Scacc.  Hil.  31  G.  3.  t  H.  Bhckft.  56a. 


(K.  3)   Who  fhall  take  Advantage  of  a  Covenant,    [  B  3 

and  againft  whom*  ^^'"«  ^^^7' 

<«  PREMISE  by  indenture  to  A.  and  B.^  their  cxeciitoni)  ad* 
^^  qiiniftratorSf  and  affignsj  for  a  term  of  years,  at  an  ;iinnual 
rent ;  with  a  corenant  from  ^tf.  .and  B.  for  themfeiyes,  or  ^her  of 
theoii  their  or  eiiber  of  their  executors  and  adminiftjratorst  that 
fhcf  the  fiud  Jm^  B*f  or  one  of  them,  their  or  oftcvi  their  e^o- 

8  cutors. 
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culortf  admtniftntorsi  or  ai&gns,  wouM  pty  tlie  rent^  (0^.  jC 
died  before  any  part  of  the  rent  became  payable.  It  was  notwidi« 
ftanding  held  by  the  eodrt  of  B.  jR»»  that  an  adion  lay  upon  the 
covenant  againft  the  executors  of  A,,  this  being  a  joint  and  feyeral 
covenant.    E»nj  v.  Domdibomi^  %  Burr.  1 190* 

a«  The  Irifi  zdtoiiifstiz  Ch.  u  c.  a.  empowers  governors 
of  colleges  to  leafe  for  ax  years*  referving  fo  much  yearly  rent  or 
moret  at  the  peril  ofibi  Uffees  whojbould  take  tbefame^  as  a  moiety 
of  the  valne  of  the  lands  fliould  amount  to.  Dr.  B»9  provoft  of 
DtMnp  made  a  leafe  for  21  years^  at  m  yearly  rent  le&  than  the 
moiety  of  the  real  value  of  the  land,  and  covenanted  with  the 
leflee  to  warrant  and  defend  the  premifes  againft  himfelf  and  Hi 
ficceffirt.  After  Dr.  Jff.'s  death,  his  fucceflbr  eviQed  the  leflee, 
who  thereupon  obtained  judgment  in  B.  R.  in  Ireland  againft  the 
leflbr's  exccutorSi  in  an  a£tion  upon  the  covenant  |  but*  upon  an 
sppeal  to  IT.  B.  here,  this  judgment  was  reverfed*  (ince  the  leafe 
was  abfolutely  void,  and  the  a&  was  exprefs,  that  the  refervatian 
ihould  be  at  the  peril  of  the  leflee.  Clements  v.  BaUwyn, 
4  J?frrr.  2154. 

3.  Demife  to  jt.  for  years,  with  a  covenant  for  payment  of 
the  rent.  ji.  ailiened  to  B.  for  a  day,  or  fome  days  lels  than  die 
original  term.  B»  fnrrendered  the  land ;  and  afterwards  the  leflbr 
brought  an  adion  aeainft  him  on  the  covenant,  as  affignee;  but  it 
was  held  in  B.  R.  that  it  did  not  lie,  he  not  being  affignce  of  the^ 
whole  term.     Hotfard  v.  Hateb^  i  DougL  183. 

4.  Demife  to  A*  for  30  years,  at  a  certain  rent,  with  a 
covenant  from  A.  to  keep  in  repair  the  premifes  during  the 
term ;  and  the  leflbr  covenanted  to  find  wood  and  timber  for 
fuch  repairs  during  the  term.  A*  affigned  part  of  the  premifes  to 
JB.  at  a  yearly  cent  of  26  /.  2  /.,  payable  to  A.  Then  there  was  a 
covenant  in  the  aflignment-from  B.  to  repair  at  his  own  expence, 
wood  and  timber  excepted ;  a  power  to  A.  tq  re-enter  on  non- 
payment of  rent ;  and  there  were  feveral  other  powers  difierent 
from  thofe  in  the  original  leafe.  The  aflignee  of  B.  brought  an 
adion  upon  the  covenant  againft  the  aflignees  of  the  reverfion, 
for  not  providing  timber  for  repairs.  It  was  contended  for  the 
defendants,  that  this  was  not  an  aflignment,  becaufe  the  rent  was 
not  referved  to  the  firft  leflbr,  but  to  ^.,  and  a  power  of  re-entry 
was  given  to  A.f  and  therefore  B*  was  not  entitled  to  recover  on 
the  covenant,  as  aflignee.  But  the  court  of  B*  R.  held,  that  the 
aAion  lay,  there  being  no  reverfion  left  in  A,  But  BuUer^  J. 
doubted  whether  the  covenants  in  the  conveyance  from  A.  to  B. 
were  good.  Palmer  v.  Edwards^  i  DougL  187.  note.  See  Jemnon 
V.  Lening^n^  i  P*  Jf^ms.  555.  where  it  was  much  doubted  whe- 
ther tenant /0r  iiiifr^  vie^  on  parting  with  his  whole  eftate,  could 
xeferve  a  rent,  fince  he  had  no  reverfion  to  which  it  could  be  iopi 
cidcnt. 

5.  2f.*bdng  Dofleflfed  of  an  eftate  for  the  refidae  of  a  term  of 
99  years,  f«ibje£k  to  an  equity  of  redemption  in  B.  on  payment  of 
mcmain (iim  and  interefti  A.  and  B.  by  indenture  demiied  itto 

Cfec 
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C.  for  t  r  years  at  a  yearly  rent,  payable  to  A.  and  his  affignsg  and 
in  the  leafe  were  contained  covenants  on  the  part  of  C.  with  A. 
end  his  qffigns  to  pay  the  rent,  and  keep  the  premifies  in  repair. 
Afterwards,  the  perfon  entitled  to  the  reverfion  in  fee,  expe^ant 
on  the  99  years  term,  granted  it  to  A^  and  another,  in  truft  for  B. 
and  his  heirs,  fubjef^  to  a  redemption  by  A*  B*  by  his  will  devifed 
(among  other  things)  the  mortgage  term  to  Z>.  After  his  death 
A*  and  his  co-grantee  releafed  the  reverfion  in  fee  to  Z>.  free  from 
all  equity  of  redemption;  and  thus  the  5^  years  term  was 
merged.  D.  then  brought  an  adlion  againft  C.  the  leflee  for 
1 1  years,  upon  the  covenants  for  non-payment  of  rent  and  not 
keeping  in  repair  \  but  held  in  B>  R.  that  it  did  not  lie,  for  two 
reafons  \  firft^  that  the  covenants  were  entered  into  with  ^.,  who 
had  parted  with  his  whole  term  and  intereft  in  the  land  to  B.  the 
mortgagee  ;  and  although  a  covenant  be  in  itfelf  of  fuch  a  nature 
as  to  run  with  the  land,  this  is  not  fufficient  to  make  it  pafs  with  it, 
unlefs  there  be  alfo  a  privity  of  eftate  between  the  covenanting 
parties,  which  there  was  not  at  law  between  j1.  and  C.  the  leflee ; 
and  thus  thefe  were  merely  collateral  covenants.  And,  in  this 
cafe,  the  (latute  of  32  /f.  8.  r.  34.  (dated  in  the  fe£tion  to  which 
this  is  a  fupplement)  made  no  difference  ;  fince,  for  the  fame  rea- 
fon,  JS.  himfcif  could  not  have  maintained  the  a£iion.  The  fe- 
cond  ground  of  the  deciiion  of  the  court  will  be  found  in  (O}^ 
pofl^  pi,  2.     Webb  V.  Rttffely  3  Durnf,  isf  Eafit  393. 

6.  So  in  Co.  Cop.feR.  6o.  it  is  faid,  that  <<  none  can  take  be- 
*'  nefit  of  a  forfeiture,  but  he  that  is  lord  of  the  manor  at  the  time 
«<  of  the  forfeiture." 

(L)  Who  QxdXl  be  bound  by  it  without  naming.    C  A  ] 

The  Affignec.  ^^"^403» 

A  N  a£lion  of  covenant  was  brought  by  the  leflbr  againft  the 
*^  aflignee  of  the  leflee  for  a  breach  of  the  following  covenant, 
t;/z.  that  the  Kflce,  his  executors  and  admin iftrators,  ihould, 
during  the  demife,  with  his  and  their  family  and  fervants  refide,  s 

inhabit,  and  dwell  in  and  upon  the  demifed  premifes,  and  in  de- 
fault thereof  would  pay  to  the  leflbr,  his  heirs  or  afligns,  5  /.  as  a 
penalty  for  every  month  he  or  they  did  not  or  (hould  not  fo  refide, 
over  and  above  the  referved  rent.  The  breach  afligned  was,  that 
the  defendant,  affer  the  aflignment  to  him  and  during  his  poflfef- 
(ion,  did  not  refide  with  his  family  and  fervants,  but  abfented  him- 
fcif with  them  for  a  long  fpacc  of  time,  to  wit,  for  fuch  a  time^ 
yet  that  he  had  iiot  paid  the  penalty,  but  therein  had  made  de- 
fault, contrary  to  the  form  and  ctkik  of  the  covenant  of  the  leflee. 
The  defendant  demurred  generally,  and  in  fupport  of  his  demurrer 
infifted  that  the  covenant  did  not  run  with  the  land,  and  there- 
fore did  not  bind  the  aflignee  who  was  not  named.  But  the  court 
fatd,  that  though  the  deed  was  very  ill  drawn,  they  were  clearly  of 
opinion,  that  the  covenant  in  queftion  w^squedam  mod»  aonexed^ 
Vol.  II.  '  Uh  «nd 
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and  appurtenant  to  the  thing  demifed,  accordiiig  to  the  firft  and 
Cxth  rcfolutions  in  Spencer^s  cafe,  5  Co,  which  were  direfUj  in 
pointy  and  therefore  that  the  aflignec  was  bound,  though  not 
named.     Tat^m  v.  CAap/in,  Eafl.  33  G.  3.    2  H.  Blackft.  133. 

6Vincr4o6.  (L.  4)    Conftruftion  and  Ej^^nt  of  Covenaats  in 

generaL 

I.  'T^HE  plaintiff  had  demifed  to  the  defendant  a  certain  rope* 
^  walk  for  21  years,  at  20  L  per  annum,  and  afterwards  by  a 
deed*pol]y  reciting  that  there  was  a  difpute  between  the  plaintiff 
and  a  third  perfon  about  the  title  to  the  piece  of  ground  adjoining 
to  the  faid  rope-walk,  the  defendant  agreed  cliat  when  the  fdd 
difpute  ihould  be  adjufted,  and  the  faid  piece  of  land  (hould  be 
adjudged  to  belong  to  the  plaintiff;  or  if  the  faid  defendant  ihould 
by  any  ways  or  means  come  to  the  pofleflion  thereof,  fo  that  he 
the  faid  defendant  might  peaceably  and  quietly  have,  (s'r.  the 
fame,  as  part  of  the  rope-walk  by  the  leafe  demifed,  that  tlien  and 
from  fuch  time  the  defendant  (hould  pay  for  the  premifes  in  the 
jfaid  leafe,  together  with  the  faid  piece  of  ground,  for  the  then  re- 
mainder of  the  term,  the  rent  of  30  /•  inftead  of  20  /.  The  de- 
fendant afterwards  got  poffeflion  of  the  faid  piece  of  ground  by 
dcmifc  from  the  third  perfon.  Adjudged,  that  he  (hould  pay  the 
additional  rent  to  the  plaintiff,  notwithftanding  he  paid  rent  alfo 
^  to  the  third  perfon.  Heatb  t.  BaJket\  Mich.  10  G.  2«  Rep.  temp. 
Hardw.  319. 

2.  In  an  a£)ion  of  covenant  the  declaration  fet  forth,  that  the 
defendant  being  (hortly  after  bound  on  a  voyage  to  the  ifland  of 
Madeira^  by  charter-party  under  hand  and  feal  covenanted  that  he 
would  dire£l]y,  as  wind  and  weather  would  permit,  after  the  dif- 
cbarge  of  that  outward-bound  cargo  ot  the  ifland  of  Madeira^  fill 
and  proceed  to  Wtnyaw  in  Souih-Carolinai  or  as  near  thereto  as  he 
could  fafcly  get,  and  there  (lay  forty  running-days  from  the  time 
of  fuch  arrival,  if  not  fooner  difpatched,  and  load  his  (hip  with 
fuch  goods  as  the  plaintiff/s  agents,  Is^c.  (hould  tender  to  be  laden, 
in  confideration  whereof  the  plaintiff  agreed  to  pay  the  freigkt, 
Isfc.  There  was  a  provifo  in  the  charter-party,  that  if  the  (hip 
Ihould  not  be  arrived  at  JVinyaw  by  the  i  ft  of  March  then  follow- 
ing, it  (hould  be  in  the  option  of  the  plaintiff,  his  fadors,  (5*^*.  on 
the  (hip's  arrival  there,  either  to  load  the  (hip  on  the  terms  afore-  1 
faid  or  not,  or  at  the  then  current  freight  given  to  (hips  loading  at  I 
WinyaWf  for  the  voyage  aforefaid,  or  to  refufe  the  faid  (hip  en- 
tirely, fo  always  that  fuch  the  intention  of  the  plaintiff,  his  fac- 
tors, is^c.  was  declared  to  the  mifter  within  fuch  a  time,  Vc 
The  declaration  affigned  two  breaches:  ift.  That  the  Ihip  did  not 
fail  to  IVinyaiv,  or  as  near  thereto  as  (lie  could  fafely  get,  but  on 
the  contrary  thereof  the  defendant  wilfully  abfented  himfcif  there- 
from ;  .2d,  That  the  defendant  did  not  arrive  at  Winyavf  on  tbe 
ift  MMTfb^  or  at  any  time  afterwards^  but  wilfully  abfented  him- 
fcif 


Coftenant  465 

felf  cherefrom.  The  defendant  pleaded,  that  he  did  proceed  with 
all  convenient  fpeed,  and  fail  to  the  iiland  of  Madeira^  but  by  rea- 
fon  of  contrary  winds  and  bad  weather,  and  from  no  other  caufe, 
was  prevented  from  arriving  there  till  the  i6th  February^  fo  that 
it  was  impoflible  for  him  to  difcharge  his  oi^tward-bound  cargo  to 
Madeira.  To  the  fecond  breach  be  made  the  fame  plea,  and  that 
it  v/as  impoflible,  after  the  difcharge  of  his  cargo,  to  arrive  at  Win^ 
yaw  by  the  firfl:  day  of  March.  The  plaintiff  demurred  generally 
to  thofe  pleas,  and  had  judgment ;  for  the  covenant  of  the  de- 
fendant was  an  exprefs  and  abfolute  covenant  to  go  to  Winyaw  at 
all  events.  The  defendant  by  the  provifo  became  as  it  were  an 
infurel-  of  the  rifle  of  his  getting  to  Winyanv  before  the  i  (I  Marcb^ 
in  which  event  he  was  fure  of  a  freight,  but  he  ftiil  had  a  general 
chance  of  getting  a  freight,  even  though  he  (hould  not  arrive 
there  till  after  that  time.  ^  If  the  defendant  had  not  exprefsly  co- 
venanted to  go  to  this  port,  and  had  been  unavoidably  prevented 
without  any  default  in  himfelf,  it  might  have  been  a  different  caf«. 
Sthubrick  v.  Saltmnd^  Hil.  5  G.  3.    Burr.  1637. 

3.  An  increafed  rent  covenanted  to  be  paid  by  a  leflTee,  in  cafe 
he  (ball  plough  up  any  of  the  ancient  meadow  or  pailure  ground ; 
part  of  the  demifed  premifes  is  to  be  confidered  as  ftipulated 
damages,  fixed  and  agreed  upon  between  the  parties,  and  not 
as  a  penally.  Rolfe  v.  Paterfon  fs^  al»  12  G*  2*  ^  ^^^'  ^^ 
Par/.  470. 

4*  Debt  on  bond,  (by  adminiftratrix,  the  widow  of  obligee,}  s.c.Biackft. 
conditioned  for  the  payment  of  8 /•  a-week  to  the  obligee,  his  exe-  ^5^* 
cutors,  (ffc.  during  the  life  of  obligee  and  his  wife,  and  the  fur- 
vivor  of  them  ;  and  alfo  for  the  performance  of  certain  articles  of 
agreement,  wherein  it  was  covenanted  by  the  obligee  that  he 
fliould  not  at  any  time  thereafter  vend  or  fell  certain  articles  in 
the  way  of  trade,  except  fuch  as  he  (hould  fell  for  the  fole  benefit 
of  the  obligor,  his  executors,  adminiftrators,  or  afljgns.  Defend- 
ant pleads  that  he  paid  the  8  /.  a-week  to  the  obligee  during  his 
lifetime,  and  to  the  adminiftratrix  after  his  deceafe,  until  the  i6th 
Ju/y  1770,  but  that  fince  the  death  of  the  obligee,  to  wit,  before 
and  on  the  i6th  July  1770,  and  from  thenceforth,  the  adminiftra- 
trix (the  plaintifl^*)  vended,  fold,  and  dealt  in  the  faid  articles ;  and 
which  faid  articles  were  not  fold,  or  dealc  in,  or  vended'  by  her 
for  the  benefit  of  the  defendant  or  his  afligns,  contrary  to  the  tenor 
and  efir£l  of  the  fitid  agreement,  whereby  he  the  defendant  loft 
and  was  deprived  of  the  benefit  of  the  fale,  fe*^.  et  hoc paraius  eji^ 
Demurrer  inde^  and  joinder.  In  argument  it  was  objected,  that 
this  covenant  did  n«t  extend  to  the  plaintiflF  the  adminiftratrix; 
to  which  it  was  anfwered,  that  a  covenant  lies  againft  an /executor 
in  every  cafe,  although  he  be  not  named,  unlefs  it  is  fuch  a  cove- 
nant as  is  to  be  performed  by  the  pcrfon  of  the  teftator,  which 
they  cannot  perform  \  but  in  this  cafe  the  plaintiff*  might  perform 
the  covenant  by  not  vending,  ^c.  But  the  court  were  of  opinion 
that  the  plea  was  not  an  anlwer  to  the  a£lion,  for  the  covenant 
not  to  fell  was  o;ily  a  reftridtion  laid  on  the  obligor  himfelf,  and 
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muft  expire  with  his  life.     CmI,  Jf^iJow,  AdmiHiftnrtrix  v.  Cckraftt 

Hi/.  13  G.  3.    3  JFi//.  380. 
A  Icafe  WM       J.  R,  B.  by  indenture  demifed  certain  premifes  to  O.  C.  for  the 
nude  for  *i  jjy^  ,,£  the  faid  ( '.  C,  E.  C,  and  R.  C,  and  the  faid  R.  B.  there- 

ycsrs  or  s  *  »  « 

caro-mill  to  by  covenanted  as  follows :  **  That  if  the  faid  O.  C,  his  heirs  and 
be  repaired    «  aflignSf  fliall  bc  minded  at  the  deceafe  of  the  faid  0.  C,  E.  C, 

nan^irTd  "  *°^  ^'  ^'^  ^'^  ^^^  ^^  them,  to  furrcnder  this  prcfcnt  indenture, 
there  wai  no  *'  and  take  a  new  leafe  of  the  faid  premifes,  and  thereby  add  one 
covenant  on  «  ncw  life  to  the  two  then  in  being,  in  lieu  of  the  life  fo  dying, 

the  leffee^to  "  **^  *^"  *^^  ^^^^  ^'  ^'^  ^*^  \\t\xi^  is^c.  upon  rcqueft,  on  fuch 
paj  a  fine,  '*  furrender  of  the  leafe  then  in  being,  and  upon  payment  of  one 
but  a  core-    «  broad  piece  of  gold  of  22/.  value,  or  22/.  in  filver,  to  the  faid 

p^t  o7tu  "  ^-  ^'^  ^^^  ^^"^>  ^^-  ^^^  ^^*^y  ^'^^^  f°  ^°  ^  *^^«^  ^"  "^**'^f  ^**^ 

leflbrthat  *'  life  of  every  of  them  fo  dying,  and  at  the  proper  cofts  of  the 

he  would,  cc  f^jj  Q.  C,  without  demanding  any  further  fine  for  the  fame, 

beforeTbe*  **  ^*^  *"^  will^grant  and  execute  unto  the  faid  O.  C,  his  heirs, 

expiration  '<  6:^^.  a  new  leafe  for  the  lives  of  the  two  perfons  named  in  the 

of  the  icafc,  €i  former  leafe  as  ihall  be  then  Jiving,  and  of  fuch  other  perfon  as 

pSer,  i^'the  *'  ^^^  ^^'^  ^'  ^'>  ^^^  heirs  or  affigns,  (hall  nominate  and  appoint, 
eieaion  of  <'  in  lieu  of  the  perfon  named  in  the  preceding  leafe,  as  the  fame 
the  leflee,  «  Q^^\\  refpe£live]y  happen  to  die,  under  the  before- mentioned 
fine,  wpoo*'^  *'  annual  rent,  and  the  fame  covenants  therein  contained."  This 
the  fame  leafe  bore  date  the  22d  December  1 749,  and  there  had  been  four 
renuand  fucceflive  renewals  (by  the  faid  R,  A),  containing  the  fame  claufe 
The  quefl  <>f  renewal  from  the  time  of  a  former  leafe  granted  by  the  anceftor 
tioQwas,      of  the  faid  R.B.j  bearing  date  the  3d  Auguji  1688,  down  to  the 

2»e  m*l[ft  ^**^  °^  ^^^  ^^^^^  ^"  quellion.  It  was  held  that  R.  B.  had  by  his 
be  a  cove-  own  z6t  put  a  con(lru£^ion  upon  this  covenant,  and  by  his  renew- 
naot  for  re-,  als  had  rendered  it  a  perpetual  covenant  to  renew.     Cook  v.  Booths 

cond  leafe  ?  The  contt  of  £tch?quer  were  of  opmbn,  that  under  the  words  '*  the  frme  rentt  and 
**  coveoanti/*  the  covenant  for  the  renewal  ought  to  be  ii<rercrd  j  and  on  appeal  to  the  Houfeof  L»Ttfi 
the  decree  waa  affirmed.  Bridges  v.  Hitchcock,  June  15)  1715,  cittd  3  Atkins,  S8.  %nA\iJt  i  Bro. 
Part.  Ca.  511. 

C  being  fnfed  in  fee  made  a  leafe  to  Af.  in  coaljderation  of  hit  furrendeiing  a  former  leafe  of  the 
fame  premifei,  whereof  there  wrre  t«vo  lives  in  being,  and  Kn  cunfideration  of  fuch  a  fum  of  monry, 
and  thereby  demifed  to  M.  ani  his  atligns  certain  premifes  to  hoi  J  to  M,  and  his  afltyns  for  the 
lives  of  AT.,  N.  his  wife,  ani  J  hi«  (on,  and  the  life  of  the  longcft  liver  of  them,  under  a 
certain  rent  {  and  Af.  covenanted  for  hisnfc'f,  his  exrcuto«i»  &c.  with  C.  his  heirs,  &c.  at  the 
death  of  any  of  the  before -mentioned  U\e^,  to  pay  C.  his  heirs*  &c.  within  fuch  a  tinrcj  fo  mack 
money,  in  the  name  of  a  fine,  for  cvrry  life  added  or  re 'ewed  from  tiire  to  lime  accorzlios  to  the 
true  intent  and  meaning  of  that  in  iencure.  And  C  for  himfclf,  his  heirs,  &c  covrnaiied  with  h\ 
h-s  executors,  that  he  and  they  flio  'IJ  and  would,  for  the  confideraiian  of  the  f/id  fine  to  bc  fo  paH 
as  aforefaid,  execu'e.one  or  moie  leafe  or  leafes  under  the  fame  rent  ^and  covenants  as  were  «apreiicd 
in  the  prefent  indenture,  and  fo  to  conrinue  the  renewing  of  fuch  leafe  or  leafes  to  Af.  or  his 
aftgns,  paying  as  aforcfaid  to  the  faid  C  his  heirs,  Sec,  the  faid  fine  for  etery  life  fo  added  er 
renewed  as  aforefaid  from  time  to  time,  according  to  the  true  inbnt  and  meaning  of  tlte  faid  indenture. 
A  bill  was  brought  by  one  of  the  adignees  of  M  that  his  leafe  mi^ht  be  completed  by  filling  up  the 
lives,  and  that  the  (ame  covenant  of  renewal  might  be  again  inferted  upon  :he  dropping  of  any  of  the 
additional  lives.  The  defendant  infi(!ed,  that  after  the  lives  had  been  once  filled  up  there  oti^t  to  bc 
no  new  ciauie  of  renewal }  but  Lord  Kardwicke,  C.  held,  that  the  plaintiff  was  eotitJed  to  a  new  kale 
with  a  covenant  of  renewal  inferted  in  it.     Furnival  v.  Crewe,  May  1,  1744,  3  Atkins,  Sa- 

Af.  demifed  to  R.  (the  leflee]  certain  premifes  to  hold  for  99  years,  if  three  perfons,  E.^y.^  and  7., 

.or  any  of  them,  (hould  fo  long  live,  rendering  rent.     The  IdJor  coTcnanted  for  himfclf,  Stc,  •poo  the 

death  of  any  of  the  appointees  (by  nanoe)  to  add  a  new  third  life  upon  payment  of  aoo/.  witbia  fix 

snonthi ;  or  upon  the  death  of  two  of  them  (by  name)  within  fix  mootbt,  to  add  two  new  lives  ofoo 

payment  of  500  /.  i  er  upon  the  dcat'u  of  all  of  ihcm  (by  man)  wouId|  npoa  pay  meat  of  1 150/* 
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ft  new  leafe  or  gnnt  for  any  three  new  H? es  to  be  nominated  and  appointed  ly  the  6!d  R,  h]i  execa* 
tors,  &c.  for  the  like  term  at  was  thereby  demifed,  at  and  under  the  like  rent,  covenants,  and  agree* 
zncncs  therein  contained.  No  application  was  made  for  a  renewal  till  the  deceafe  of  the  third  life. 
Lord  Camden,  C.  was  of  opinion  that  the  reprefentatives  of  the  leflbr  were  not  under  any  obligation  to 
gr^nt  any  further  leafe  than  for  three  new  lives  only,  and  chat  the  party  app'ying  was  not  entitled  to 
have  any  covenant  inferred  for  any  further  renewal,  the  words  of  the  old  covenant  not  obliging  tht 
le^fort  to  grant  a  new  leife  but  upon  the  death  of  fome  one  of  the  three  perfons  named  in  that  heafe) 
and  ibey  being  »U  deid,  the  pl/intitF  could  claim  oo  further  renewal.  And  therefore  his  lordibip 
decreed  the  reprefeotacivu  of  the  original  le(r>r,  upon  payment  to  ibem  of  the  fine  of  1 1  jo/.  to  grant 
to  tSe  party  applying  a  new  leafe  for  99  years,  renewable  on  the  deaths  of  three  perfons  named  in  a 
prepared  leafe,  but  without  any  covenant  for  any  further  renewal.  RufTell  v.  Darwin,  1767,  a  Bio. 
Chan.  Rep.  639.  n. 

A  bi4l  was  filed  againft  the  mafter  of  St.  John*s  Hofpital  in  the  city  of  Bath  and  jgainft  the  cor- 
poration for  a  renewal  of  a  leafe  held  of  the  hofpital,  upon  payment  of  one  year's  rent  by  way  of  fine. 
In  171 1  an  information  had  been  filed,  which  came  on  to  be  beard  at  the  Rolls}  in  1713  the  JUafier 
of  the  Rolls  made  an  award,  which  was  fubmitted  to,  and  afterwards  confirmed  by  a  decree.  From 
that  time  till  f  73S,  no  larger  fam  than  60/.  had  ever  been  taken  as  a  fine.  In  1738,  the  eftate  being 
n^uch  i.Tiproved,  a  doubt  was  entertained  whether  the  hofpital  could  t«ke  a  larger  fine  without  the  coo* 
fcnt  of  the  Iciree.  Jones  offered  600/.,  and  it  was  decreed  that  they  might  take  it  In  1753  he  offered 
1000/.  which  was  lefuied  ;  but  Lord  Hardwiclcc  faid,  that  the  hofpiral  fiiould  grant  a  renewal  upon  the 
pavment  of  that  fum.  A  new  leafe  was  granted  accordingly,  and  Jones  granted  many  under-leafeSf 
with  provifoes  to  renew  upon  payment  of  one  year's  rent  whenever  the  holpital  flioold  renew  to  him* 
By  his  will,  in  177x9  he  devifed  the  ettate  to  truftees  to  certain  ufes.  The  trutlees  applied  to  the  hof- 
piral and  corporation  to  renew,  and  being  refufcd,  brought  their  bill.  But,  ftr  Lord  Thurlow,  C— « 
What  interetfc  have  the  plaintiffs  againil  the  hofpital  by  way  of  contrail  fo  as  to  compel  a  renewal  at 
fuch  a  fine  ?  The  difcrction  is  only  that  they  ihoold  not  increafe  their  fines  by  taking  two  years*  rent^ 
not  to  prevent  their  taking  a  year's  rent,  though  it  fisould  amount  to  more  than  formerly.  A  perpetual 
renewal  upon  particular  terms  would  be  equivalent  to  an  alienation.  The  only  line  would  be  to  refer  ic 
to  the  Mailer  10  report  what  the  fine  for  the  admilfioa  ihould  be.  The  bill  was  difmifled.  Somerville 
v.  Chapmm,  Trin.  19  G. ').   1  Bro.  Ch.  Rep.  61. 

Bill  for  the  fpedfic  performance  of  a  covenant  to  renew  a  leafe  ;  the  covenant  was,  that  the  leflbr^ 
his  execators.  See.  fhould  and  would,  at  the  end  and  determination  of  the  faid  term  of  ai  years,  feal  and 
execute  a  new  leafe  of  the  faid  demifed  premifes  for  the  further  term  of  feven  years,  to  commence  from  th» 
end  of  the  term  of  %i  years  thereby  demifed,  fubjed  to  the  fame  rent  and  purfuant  to  the  fame  exceptions, 
covenants,  refervation,  conditions,  and  agreements  in  all  refpe6ls  as  are  in  and  by  the  faid  indenture  of 
leafe  mentioned  and  expreHled,  in  ^afe  the  plaintifiF,  his  executors,  tec,  ihould  defire  the  fame,  firft 
giving  twelve  months*  notice  of  his  or  their  defiring  fuch  further  term  of  feyen  years.  The  defendant 
rcfufed  to  execute  a  new  leafe  tendered  to  him,  bccaufe  a  covenant  providing  for  granting  a  new  leafe  to 
the  plaintifT,  &c.  for  a  further  term  of  feven  years,  to  commence  from  the  end  of  the  faid  term  of  fevea 
yeais,  eipredisd  to  be  granted  by  fuch  new  leafe  fo  tendered,  was  contained  therein.  Lord  Thurlow,  €• 
declared  the  plaintiff  entitled  to  a  leafe  for  feven  years  only,  and  fa''d  that  he  had  not  an  idea  that  tha 
inrendon  of  the  lefTor  was  to  renew  the  covenant  of  renewal,  or  that  it  could  be  fo  coofbued  in  a  court 
of  equity.     Tritton  v.  Foote,  Trin.  39  C.  3.  %  Bro.  Cha.  Rep.  636. 

6.  One  of  the  covenants  in  a  deed  to  diflblve  a  partnerfliip  be- 
tween the  plaintiff  and  defendant  as  wharfingers,  was  in  efFe£l» 
that  the  parties  agreed  with  each  other  that  the  goods  and  mer- 
chandizes which  Ihould  be  lying  upon  rent  on  all  or  any  part  of 
the  partnerfhip  premifes,  at  the  time  of  the  difTolution  of  the  part« 
nerOiipi  fhould  be  divided  equally  between  them,  and  that  each 
Ihould  bear  and  pay  a  moiety  of  the  charges  and  expences  attend- 
ing the  weighing  and  dividing  the  fame ;  but  that  the  plaintiff 
fhould  folely  bear  and  pay  the  charges  and  expences  attending  the 
conveying  his  moiety  from  a  warehoufe  agreed  to  be  affigned  to 
the  defendant,  to  another  warehoufe  agreed  to  be  adigned  to  the 
plaintiff.  The  plaintiff  affigned  for  a  breach  of  this  covenant, 
that  although  he  had  required  the  defendant  to  deliver  to  him  his 
niuiety  of  the  goods  and  merchandizes,  fsfc.  yet  the  defendant  did 
not  nor  would  deliver  the  fame,  but  refufed,  (^c»  Upon  a  de- 
murrer it  was  held,  that  the  defendant  by  this  covenant  was  not 
bound  to  deliveri  tliough  if  he  had  obftruAed  the  plaintiff  in  re- 

H  h  3  moving 


4^S  Cottenant 

moving  his  goods  it  would  have  been  a  breach  of  it.     Stevens  r. 
Carringtofif  Mich,  19  G.  3*    DougL  27. 

7.  In  covenant  on  a  leafe,  whereby  the  defendant  covenanted 
to  ufe  the  land  in  an  hufbandlike  manner,  and  to  deliver  it  up  in 
like  condition  \  in  fumming  up  to  the  jury  Buller^].  laid  it  down, 
that  it  was  matter  of  law  to  determine  what  was  uJing  the  land  in 
an  hufbandlike  manner ;  and  gave  it  as  his  opinion,  that  under 
fuch  a  covenant  the  tenant  ought  to  ufe  on  the  land  all  the  ma- 
nure  made  there,  except  that  when  his  time  was  out  he  might 
carry  away  fuch  corn  and  Rraw  as  he  had  not  ufed  there,  and  was 
not  obliged  to  bring  back  the  manure  ariiing  from  it«  Waifon  v. 
Welch ^  Taunton  Lent  Ajfi'zes^  25  G.  3.    Efpin.  Ni,  PrL  279. 

8.  In  an  a£lion  of  covenant  the  declaration  dated  an  indenture 
of  leafe,  which  contained  a  demife  of  certain  prctmifes  for  61  years 
at  a  certain  rent*,  and  then  the  following  covenant,  vrx.  that  the 
lefTors,  for  themfelves  their  heirs  and  alligns,  did  promife,  grant, 
and  agree  with  tlie  kflce,  his  executors,  admin iftrators,  and 
afTigns,  and  every  of  them,  that  at  any  time  within  one  year  after 
the  expiration  of  20  years  pf  the  faid  term  of  61  years,  at  and  upon 
the  requed,  proper  cods  and  charges  of  the  faid  leflee,  his  exe- 
cutors, bfc,  and  his  or  their  paying  to  the  leflTors,  their  heirs  or 
afljgns,  the  fum  of  6  /.  of  lawful  money  of  Great  Britain,  they  the 
lelTors,  their  heirs  and  afiigns,  (hould  and  would,  upon  fuch  requed 
and  payment  made,  execute  in  due  form  of  law  another  leafe  of  the 
faid  premifes  unto  the  faid  leiTee,  his  executors,  ^r«  for  and  during 
the  further  term  of  20  years,  to  commence  from  and  after  the  ex- 
piration of  the  faid  term  of  61  years,  thereby  granted  at  and  under 
die  rent  fird  referved,  and  the  ufual  and  general  covenants.  And 
fo  in  the  like  manner  at  the  end  of  every  20  years  during  the  faid 

^  term  of  61  years,  thereby  granted  for  the  like  confideration,  and 
upon  the  like  requed,  (hould  and  would  grant  and  execute  an- 
other leafe  of  the  faid  premifes  unto  the  leflee,  his  executors,  (sV. 
for  the  further  term  of  20  years,  to  commence  at  and  from  the 
expiration  of  the  term  then  lad  before  granted  at  and  under  the 
like  rent  and  covenants.  The  declaration  then  dated  the  entry 
of  the  leflce,  and  an  affignment  of  the  premifes  by  the  leflce  to 
the  plaintiff,  who  thereupon  entered  ;  and  that  the  reverGon  of 
the  premifes  legally  came  to  and  vcded  in  the  defendants.  Then 
it  dated  that  the  plaintiff,  at  the  expiration  of  the  tliird  20  years 
of  the  term  next  after  the  making  the  fird  indenture,  requeded 
the  defendants,  at  the  proper  cods  and  charges  of  the  plaintiff,  and 
upon  his  paying  to  them  the  fum  of  6/.,  to  grant  and  execute  an- 
other leafe  of  the  premifes  to  him  the  plaintiff,  for  and  during  the 
further  term  of  20  years,  to  commence  at  and  from  the  expiration 
of  the  faid  term  of  61  years  (being  the  term  then  lad  before 
granted)  at  and  under  the  faid  yearly  rent  in  the  faid  indenture 
mentioned,  and  the  ufual  and  general  covenants,  and  tendered 
the  fame,  fs^c.  Breach,  that  the  dc*fcndanfs  did  not,  nor  would 
when  they  were  fo  requeded,  nor  at  any  time,  grant  or  exeaitc 
another  leafe  of  the  faid  premifes  unto  the  plaintiff  for  stxd  during 
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the  further  term  to  commence  as  afotefaid»  at  and  under  the  rent 
and  covenants  aforefald,  or  for  any  other  term,  or  at  or  under  any 
other  rent  or  covenants,  or  in  any  other  manner  whatfoever,  but 
wholly  rei'ufcd  fo  to  do,  contrary,  ^c.  To  this  there  was  a  ge« 
neral  demurrer  J  and  after  argument  the  court  gave  judgment  for 
the  defendant.  And  BuUerj  J.  obferved^  that  this  was  an  agrees 
.mcnt  on  the  part  of  the  lefTor  to  grant  a  further  leafe  on  a  prece-^ 
dent  condition  to  be  performed  by  the  leifee,  which  he  had  not 
done.  He  faid  it  had  been  argued  at  the  bar,  that  the  words 
^*  laft  before  granted"  apply  to  the  term  of  6i  years^  but  that  it 
was  manifeft  that  fuch  was  not  the  intention  of  the  parties,  for 
they  ufc  the  words  "  6\  years'*  in  the  former  part  of  the  cove- 
nant, when  they  are  fpeaking  of  the  whole  term  ;  then  thefe  words 
mud  neceflTarily  refer  to  the  term  of  20  years  laft  before  granted. 
Ic  was  optional  in  the  leffee  whether  he  would  apply  for  a  renewal 
of  the  leafe  or  not ;  but  if  he  had  intended  to  claim  the  benefit 
of  fuch  renewal,  he  ought  to  have  applied  for  it  at  the  end  of  the 
firft  20  years.  Rubery  v.  Jervoife  and  another^  Eaft.  26  G.  3. 
I  Term  Rep.  B,  R,  229. 

9.  Debt  on  bond  was  brought  by  the  Jr j/S^  fociety  againft  the 
defendant,  who  craved  oyer  of  the  condition,  which  after  reciting 
that  the  fociety  had  by  their  letter  of  attorney  appointed  if.  H. 
their  chief  agent  to  receive  all  and  fingular  the  rents  in  the  faid 
letter  of  attorney  mentioned ;  and  that  by  certain  articles  of  agree- 
ment the  faid  H.  H.  had  covenanted  to  receive  the  faid  rents,  and 
to  render  fuch  account  thereof,  and  pay  the  fame  from  time  to 
time  to  the  faid  fociety  in  fuch  manner  as  by  the  faid  articles  was 
appointed,  was  that  the  faid  H.  H,  (hould  keep  the  covenants  in 
the  faid  articles  on  his  part  contained.     The  defendant  then 
pleaded,  that  by  the  faid  articles  of  agreement  made  between  the 
faid  fociety  and  the  faid  H.  //.,  after  reciting  that  the  faid  focietf 
had  appointed  the  f«iid  H.  H.  to  be  their  chief  agent,  and  alfo  re^^. 
ceiver  of  their  rents,  and  during  their  pleafure  to  manage  and  in- 
fpe£l,  overfee,  take  care  of,  and  regulate  the  whole  affairs,  con<* 
cems,  and  interells  of  the  faid  fociety  in  the  kingdom  of  Ireland^ 
and  had  agreed  to  pay  him  fuch  a  falary,  he  the  (aid  H.  H.  cove« 
nanted  {inu  aL)  to  remit,  pay,  and  difcharge  to  the  faid  fociety 
the  whole  rents  contained  in  the  faid  letter  of  attorney,  as  alfo 
the  increafe  and  improvements  that  might  or  (hould  thereafter  be 
made  thereof  by  or  upon  any  new  contrafls  or  renewals  of  the 
then  leafes  every  (ix  months  next  after  fuch  rents  (hould  be*      f 
come  due.    The  defendant  then  pleaded  the  death  of  the  faid 
/f.  /f.,  and  petformance  by  him  in  his  lifetime,  and  by  the  exe- 
cutors after  his  deceafe,  of  the  covenants  mentioned  in  the  articles. 
Replication,  (protefting  that  H*  //.  in  his  lifetime  had  not,  nor 
had  his  executors,  &fr.  performed,  isfc.)  that  fuch  a  fumof  money 
became  due  and  payable  to  the  fociety,  and  was  a£^ually  received 
by  H.  //•  for  the  rents,  increafe,  and  improvements  of  the  faid 
eftate,  in  the  condition  and  articles  mentioned,  yet  that  H.  H. 
in  his  lifetime,  nor  his  executors^  (5V.  (ince  his  deceafe,  did  not 
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pay  the  faid  fum  of  money,  Isfc.  To  this  there  was  a  general 
demurrer,  in  fupport  of  which  it  was  contended,  that  the  replica- 
tion was  bad  in  point  of  law,  becaufe  it  attempted  to  put  in  iflue 
snore  than  the  co?enant  on  which  the  breach  was  affigned  *com- 
prehended  ;  and  no  ifTue  could  be  taken  upon  it,  under  which  the 
plaintiff  might  not  give  in  evidence  the  receipt  and  non-payment 
of  money  by  H.  if.,  to  which  the  covenant,  for  the  performance  of 
which  the  defendant  was  bound,  did  not  extend ;  for  the  replica* 
tion  is,  that  //.  H.  had  received  for  rents,  increafe,  and  improve- 
ments of  the  faid  eftatCi  whereas  the  covenant  is  for  payment  of 
particular  rents  fpecified  in  the  letter  of  attorney,  and  the  hicxeafe 
and  improvements  thereof,  that  is,  of  thofe  rents.  Improvement 
of  the  eftate  is  a  more  comprehenfive  term  than  improvement  of 
the  rents,  and  extends  to  any  thing  that  makes  the  eftate  more 
produdive.  And  that  the  replication  was  framed  fo  as  to  take 
in  the  cafe  in  difpute  between  the  parties,  namely,  fines  paid  for 
the  renewal  of  leafes,  and  received  by  the  faid  H.  H,  in  his  life- 
time, to  which  the  covenant  did  not  extend.  But  the  court  were 
of  opinion,  that  a  fine  is  certainly  an  improvement  on  a  new  con- 
XTTiCt  or  renewal,  and  that  the  covenant  being  to  remit  the  rents, 
as  alfo  the  increafe  and  improvements  upon  new  contra&s  or  re- 
newals, the  defendant  was  liable.  And  AJhhurft^  J.  faid,  it  feemed 
to  him  that  the  condition  of  the  bond  extended  to  all  fums  of  mo- 
ney which  H.  H.  received  as  the  agent  of  the  fociety.  Tie  Irs/b  &- 
cUty  V.  Needbam^  Mich.  27  G.  3,   I  Term  Rep.  B.  R.  482. 

10.  Inana£lionof  covenant  the  declaration  ftated,  amongft 
other  things,  a  charter-party  which  contained  an  agreement  on 
the  part  of  the  defendant  to  employ  a  certain  Slip,  for  the  captors 
of  which  the  plaintiff  was  agent,  as  foon  as  fentence  of  con- 
demnation ihould  have  paffed  upon  her  upon  certain  terms  as 
to  freight.  It  then  ftated,  that  before  the  making  of  the 
charter-party  a  certain  fuit  or  proceeding  had  been  inftituted 
in  St.  Helena  (the  place  to  which  the  fiiip  had  been  carried 
immediately  after  her  capture)  on  behalf  of  the  captors,  before 
certain  commiflioners  appointed  according  to  the  royal  charters 
under  the  great  feal,  confirmed  by  feveralafls  of  parliament,  for 
the  purpofe  of  diftributing  juftice  in  all  maritime  cafes  whatfoever, 
.  concerning  ihips  which  might  be  brought  or  perfons  who  might 
come  within  the  jurifdi£iion  of  the  powers  delegated  for  the  go- 
vernment of  the  ifland  of  St.  Helenoy  for  the  purpofe  of  obtaining 
the  fentence  of  condemnation  by  the  faid  commiflioners  of  the 
faid  (hip,  which  faid  fuit  was  depending  at  the  time  of  the  making 
of  the  (aid  charter-party.  That  after  making  of  the  faid  charter- 
party,  fentence  of  condemnation  was  paffed  in  the  faid  fuit  upon 
the  (aid  (hip  by  the  faid  commiffioners,  whereof  the  defendant  had 
notice  ;  with  an  averment  that  the  faid  fentence  of  condemnation 
was  the  fame  as  that  mentioned  and  referred  to  by  the  charter* 

Earty.  ''  It  then  dated,  that  the  (hip  had  accordingly  been  employed 
y  the  defendant,  and  the  breach  was  for  non-payment  of  freight. - 
There  was  a  demurrer  to  the  declaration,  and  it  was  Ihewn  for 
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^ufe  (int,  al.)  that  it  did  not  appear  that  the  (hip  before  or  at  the 
time  of  the  making  of  the  chartcr-partyi  or  afterwards  during  the 
faid  employ,  ever  had  been  or  was  legally  in  due  form  of  law  con- 
demned or  finally  adjudged  lawful  prize  in  any  of  his  Majefliy's 
courts  of  admiralty  in  Gnat  Britain^  or  in  hisMajcfty's  plantations 
in  America  or  elfewherCi  or  in  any  other  court  having  competent 
jurifdi£iion  to  condemn  or  finally  adjudge  the  faid  ihip  lawful 
prize  to  his  Majefty ;  and  alfo  for  that  it  did  not  appear  how  or 
by  what  lawful  nieans  the  faid  (hip  had  become  or  was  the  pro- 
perty of  the  plaintiff  or  the  captors ;  and  that  it  did  not  appear 
that  the  faid  commiflioners  before  whorn  the  faid  fuit  for  the  pur- 
pofe  of  obtaining  the  fentence  of  condemnation  upon  the  faid  (hip 
was  fuppofed  to  have  been  depending  at  the  time  of  the  making 
the  faid  charter- party,  had  any  lawful  or  competent  jurifdi£iion, 
power,  or  authority  to  condemn  or  finally  adjudge  the  faid  (hip 
lawful  prize,  according  to  the  form  of  the  ftatute,  tsfc.  The 
court  feemed  to  be  of  opinion,  that  the  words  <*  as  foon  as  a  fen- 
*'  tence  of  condemoation  (hould  have  pailed,'*  muft  be  taken  to 
mean  a  legal  condemnation  j  and  though  it  was  ftated  in  the  de- 
claration, that  the  fentei\ce  of  condemnation  whidi  was  pafTed  was 
that  referred  to  in  the  charter-party,  yet  that  being  a  matter  of 
law  could  not  be  fupplied  by  an  averment  that  it  referred  to  the 
fentence  of  condemnation  at  St.  Helena.  As  this  fentence  of  con- 
demnation was  paiTed  by  a  court  out  of  the  ordinary  courfe  of 
law,  and  not  authorifed  by  any  public  z6t  of  parliament,  the 
plaintiff  (hould  have. (hewn  that  it  was  given  by  a  court  having 
competent  jurifdi£lion.  A  legal  condemnation  was  a  condition 
precedent,  which  ought  to  have  been  made  out  by  the  party 
claiming  the  benefit  of  it.  Unwin  v.  Wolfeley^  Eaft.  27  6.  3. 
I  ^erm  Rep,  B.  R.  674. 

II.  The  leflee  covenanted  with  the  lefTor  to  bear,  pay,  and  The  defend. 
difcharge  all  and  all  manner  of  rates,  aOTeiTments,   fe'f.  both  or-  "J^j^^j  "^ 
dinary  and  extraordinary  whatfoever,    which  during  the  term  the  puinti^, 
(hould  be  rated,  is^c.  or  arife  or  become  payable  out  of,  for,  or  in  covenanred 
refpe6i  of  the  demifed  premifcs  (the  land-tax  only  excepted) ;  and  |^  ^  Jjjjf* 
alfo  to  lay  out  400/.  within  a  certain  time  in  improving  the  pre-  Uad-tax  and 
inifes.     The  IcfTee  accordingly  improved  the  premifcs  to  that  fa^ethe 
amount.     At  the  time  of  granting  the  leafe,  and  until  the  im-  ^,^^V^,. 
provements  were  made,  the  fum  of  3  A  8/.  was  afTeffed  on  the  tbepremifes 
premifcs  for  the  land-tax ;  and  after  the  premifcs  were  fo  im-  ^»j=  t*»ed 
proved,  the  fame  aflefTment  of  3/.  8/.  was  made  upon  part  of  the  ^Vo/.^*^^. 
premifcs  which  had  not  been  improved }  and  the  fum  of  5  /.  1 2/.  ann,  but  the 
charged  by  a  feparate  afTeffment  on  that  part  of  the  premifcs  <Jefcndant 
which  had  been  improved ;  which  fuma  were  fo  afTeffed  by  a  renfofVioA 
pound  rate  of  4/.  in  the  pound,  computed  on  a  fum  not  exceeding  ^eram,; 
the  actual  annual  value  of  the  premifcs ;  and  feparate  receipts  *^  ^  *" 
were  given  by  the  collcftors  for  the  rcfpcdive  aflfefrments.    The  bro^ju  ^ 
queftion  was,  whether  the  lefTee  could,  in  an  afiion  of  covenant  this  o9?c- 
for  rent,  fet  ofFfo  much  money  as  he  had  paid  for  the  increafe  of  ■*"*'?•?• 
land-tax,  by  reafon  of  the  improved  value  of  the  premifcs  ?  and^p^^jf^y,*^ 
it  was  held  that  he  could  not.     Lord  Kenypn,  C.  J.  obferved,  .Und-uxK 

that  ^«"w»»f 
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i%o!.fer  that  the  ftipul^ition  to  pay  all  the  taxes  except  the  land-tnXi  meatit 
#»».  aU  pro-  the  land-tax  .which  by  law  the  landlord  was  then  liable  to  pay ; 
night  fl'ay»  ^^^^  ^^^  land-tax  a£t  dire£ts  the  tenant  to  pay  the  land-tax  in  the 
which  on  firtl  inftance,  and  to  dedudi  out  of  the  rent  fo  much  of  the  rate  as 
hearing  j„  rcfpc^l  of  the  faidrcnt  the  landlord  (hould  and  ought  to  bear 
v^^uper  ^"^  P^y »  ^"^  ^he  landlords  both  mediate  and  immediate,  accord- 
Air,  though  ing  to  their  rcfpe£live  interefls,  arc  required  to  allow  fuch  de- 
wM^«ir*  dudlions.  Then  the  Icgiflaturc  did  not  mean  that  the  whole  of 
ttxeHt^  the  land-tax  in  refpc£t  of  all  the  rent  fliould  be  borne  by  the  ori* 
150  /.  Yaw  gitial  landlord,  but  each  is  to  make  allowance  in  proportion  to  the 
1  H"**°»     rent  which  comes  to  them.    Hyde  y.  HilL  Trin.  20  G.  3.  3  Term 

Tun.    I«>*D^iiri  ^  ;rjj 

>7G.  1.        -^-  -^.iC.  377. 

I  Wilf.  II.  S.  C*  and  S.  p.  Str.  1 191*  who  rrports  it,  however,  to  have  been  an  eje£bnent  on  a  re  tatrj 
lor  non-payment  of  rent ;  that  the  defendant  moved  to  ftay  the  proccedingt  on  payment  of  arrears  and 
cofti,  and  that  the  queftioo  aiofc  on  taking  an  account  before  the  Ma(ler.<— As  every  tenant  is  enabled 
by  the  land-tax  a^  to  dedu&  the  m^ney  pii«l  for  the  land.tax  out  of  the  rent  paid  to  his  landlordy  this 
noney  may  always  be  ded4i£led,  nniefs  there  is  an  eaprefs  agreement  that  it  Ihall  not  CranAon  v.  Clarke, 
liil.  ft6  G.  %.  Sayer,  yS* 

There  was  a  cufe  in  the  court  of  B.  R*  in  the  year  1765,  where  A*  h*vmg  granted  a  biul<Uog  Icafe 
to  £•  at  the  yearly  rent  of  7/.,  which  eftate  B,  improved  and  afterwardk  Qnderlet  for  54/.  ptr  £n. 
was  held  only  liable  to  pay  the  land-tax  in  proportion  to  the  old  relit  Cited  per  Ballet,  J. 
3  Term  Rep.  B.  R*  379*    S.  P.  Bamfatber  v.  Lee,  taft.  16  G.  3.  3  Term  Rep.  B*  R.  379.  (m.  r). 

Korwasevi.  12*  A  Icafc  of  certain  coal-mines  was  granted  for  a  term  of 
kflb^a  hair*  7^*^*  *°  confideration  of  a  certain  rent,  and  alfo  fo  much  to  be 
kiffot  along  P^id  to  the  klTor  for  fuch  and  fuch  quantities  to  be  worked  \  <<  and 
t^me  afur  «  alfo  onc  half  part  or  (hare  of  all  fuch  fum  and  fums  of  money 
mesKcment  **  ^  *^*  ^'  auy.of  the  cannel  to  be  gotten  by  virtue  of  the  faid 
of  the  term  *'  trade  fhould  fell  for  at  the  pit-mouth  over  and  above  4  J.  the 
accounted  (c  b^g^et  or  top  and  bottom,"  and  for  certain  other  confiderations 
i^^andMid  in  the  Icafe  mentioned.  The  leafe  contained  covenants  for  the 
bimadue  payment  of  rent,  the  due  management  of  the  premtfes,  and  alfo 
frare  of  the  that  the  Icffee  would  from  time  to  time  deliver  to  the  leflbr  a  true 
doce7by7he  '^^^  particular  account  of  all  the  cannel  which  (hould  be  raifedj 
faie  of  the  -  and  of  the  prices  at  which  it  (hould  be  fold  at  the  pit  or  pits  out 
*^'  ^^\  ^^  which  it  (hould  be  gotten ;  and  further,  that  it  (hould  be  law- 
attheph!"  ^^^  ^^^  *^^  leflbr  to  infpedl  the  accounts  of  the  quantities  of  the 
mouth  ad.  canncl  from  time  to  time  got,  and  of  tlie  prices  at  which  the  fame 
iniucdiocx-  (hould  be  fold  at  the  pit.  This  was  conftrued  not  to  extend  to 
toidoo  of**  make  the  leflee  liable  at  law  to  pay  to  the  leflbr  any  part  of  the 
the  parties,  money  which  (hould  be  gotten  by  the  fale  of  cannel  clfewhere 
R^*  5 Term  ^han  at  the  pit-mouth  j  though  perhaps  a  court  of  equity,  in  cafe 
565!  '  '  of  the  leflee*s  carrying  away  the  coal  and  felling  it  elfewhere,  and 
thereby  committing  a  fraud  upon  the  leflbr,  might  give  the  leflbr 
fome  relief.  Clifton  v.  Walmejley  and  another^  Ea/i.  34  G.  31 
5  Term  Rep.  B.  R.  564. 

1 3.  T.  being  entitled  to  certain  tithes  under  a  leafe,  covenanted 
with  C^  the  owner  of  certain  lands,  that  he,  his  executors,  admini* 
ilrators,  or  alFtgns,  ihould  not,  nor  would,  during  fuch  a  term,  take 
the  tithes  in  kmd  from  any  prefent  or  future  tenant  of  thofe  lands, 
but  (hould  and  would  take  and  accept  of  and  from  all  and  every 
the  prefent  and  future  tenants  thereof  a  certain  reafonable  com* 
po(ition  for  tlie  fame*    Then  there  was  a  provifo,  that  upon  son* 

•       ^        payment 
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payment  of  the  compofition  at  each  half  year,  or  withii}  30  days, 
the  tithes  (hould  be  taken  in  kind.  B.  who  claimed  title  to  the 
tithes  under  T.  the  covenantor,  as  his  under-leiTee,  brought  a  bill 
againft  H.^  the  tenant  of  the  lands,  for  an  account  of  the  tithes, 
who  thereupon  claimed  to  be  difcharged  from  the  payment  of  the 
tithes  in  kind  under  T'.'s  covenant  with  his  leflbr,  which  he  in- 
(ifled  operated  as  a  dcmife;  and  cited  Hawkes  v.  Brajfield^  Cro. 
Jac.  Z37. ;  and  argued,  that  no  fpecific  form  of  words  is  eflential 
to  create  a  leafe.  But  it  was  ruled,  that  this  was  no  more  than  a 
mere  covenant  with  C  that  ff.  (hould  enjoy,  and  created  no  leafe 
to  either :  for  C  was  to  enjoy  nothing,  nor  to  pay  any  rent  j  it 
could  not  therefore  be  a  demife  to  him :  the  tenant  was  not  a  party 
or  privy  to  the  tranfa£):ion  \  it  could  not  therefore  be  a  demife  to 
him.  Even  if  it  had  been  a  covenant  with  the  tertenant,  it  could 
only  have  amounted  to  a  covenant,  that  he  (hould  retain  the  tithes 
and  pay  a  compofition,  or  render  tithes  in  kind  \  for  the  provifo 
gives  him  that  option.  By  fiich  a  disjun£tive  covenant  no  intereft 
pa(res.  From  the  whole  of  the  claufe  taken  with  the  provifo,  it 
can  only  be  conHdered  as  a  covenant,  not  a  demife.  It  was  ar- 
gued, that  it  is  fuch  a  covenant  as  runs  with  the  tithes  *,  but  it  was 
held,  that  the  covenant  of  T.,  who  was  a  lefTee,  could  not  bind  the 
lands  in  the  hands  of  his  under- lelTee  as  an  a(rign  \  and  as  no  no- 
tice had  been  proved,  the  plaintifF  was  not  aflFe6ted  with  any  equity 
from  the  perfonal  covenant  of  his  le(ror.  Brewer  v.  jHif//,  HiL 
3iG.3.  7,Anftr.  413. 

14.  The  le(ror,  (who  was  tenant  for  life,)  by  the  leafe  referred 
the  timber  growing  on  the  premifes  demifcd  with  liberty  to  enter 
and  cut  down  the  fame,  making  reafonable  fatisfadion  to  the 
tenant  for  the  damage  he  (hould  thereby  fuftain.  He  who  was 
tenant  in  tail  in  remainder  entered  on  the  premifes  and  cut  down 
part  of  the  timber,  whereby  the  leflee  fuftained  fome  damage.  The 
lefTee  applied  to  the  le(ror  for  a  compenfation  for  this  damage, 
who  promifed,  that  if  he  tvho  had  done  it  did  not  pay  him,  (he 
would :  and  (he  at  the  fame  time  approved  of  three  perfons  whom 
the  le(icc  had  employed  to  afccrtain  the  amount  of  the  damages. 
The  le(rce  not  being  fatisfied  his  damages,  brought  an  a£tion 
againft  the  leflbr;  but  it  was  held,  that  (he  was  not  liable  on  this 
covenant  for  the  aft  of  a  wrong-doer ;  and  that  if  this  was  not  a 
breach  of  covenant  by  the  defendant  at  the  time  when  the  timber 
was  cut  arid  carried  away,  no  fubfequent  promife  to  make  a  fatif- 
faftion  in  damages  could  make  it  fuch  ;  and  that  therefore  the 
plaintiff  was  not  entitled  to  recover.  Griffiths  v.  Brouie^  W-idotL*^ 
Mich.  3S  G.  3.  6  Term  Rep.  B.  R.  66. 

15.  In  an  aftion  of  covenant,  the  declaration  fet  forth  articles 
of  agreement  which  were  made  between  J.  B.  a  bankrupt  of  the 
one  part,  and  the  plaintiff,  who  was  fole  afiignee  of  the  eftatc  of  the 
faid  J.  B.  of  the  fecond  part,  the  major  part  of  the  commi/Tioners 
named  m  the  commiffion  againft  J.  B.  of  the  third  part,  the  de- 
fendant of  the  fourth  part,  and  the  fcvcral  creditors  whofe  names 

were 
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were  fubfcribed  to  the  faid  articles  of  the  fifth  part ;  the  fubftance 
of  which  was,  that  the  defendant,  (a  friend  of  the  bankrupt,}  in- 
confideration  of  the  other  parties  to  the  deed  confenting  to  p^t  an 
end  to  further  proceedings  in  and  joining  to  obtain  a  fupcrfedcas 
to  the  commijQion,  agreed  to  pay  and  difcharge  all  fums  of  money 
due  from  the  bankrupt,  ifc.  or  to  give  fecurity  for  the  payment 
thereof  to  the  fatisfaAiou  of  the  plaintiff  and  the  reft  of  the  cre- 
ditors, Within  one  month  from  the  date  of  the  faid  articles  of 
agreement.  The  declaration  ftated  a  breach,  that  the  defendant 
had  not  given  fecurity  to  the  fatisfaAion  of  the  plaintiff  for  the 
payment  of  certain  fums  of  money  particularly  mentioned  to  be 
due  to  the  plaintiff.  There  was  a  general  demurrer  to  the  decla- 
ration ;  and  it  was  obje£led  to  the  nature  of  the  contra£l,  that  it 
was  contrary  to  the  policy  of  the  bankrupt-laws,  and  therefore 
illegal  to  enter  into  an  agreement  to  fufpend  the  operaticm  of 
tfaoie  laws.  But  the  court  were  of  a  different  opinion  \  for  the 
objedl  of  the  bankrupt-laws  is  to  have  an  equal  diftributton  of  the 
bankrupt's  effe£ls  amongft  his  creditors  \  and  that  will  not  be  de- 
feated by  a  friend  of  the  bankrupt  undertaking,  with  the  confent 
of  all  the  parties  concerned,  to  pay  every  creditor  his  full  debt. 
Kaye  v.  Bolton^  HsL  35  6.  3.  6  Term  Rep,  B.  R,  134. 

1 6.  In  an  a^ion  of  covenant  brought  to  recover  a  fum  of  money 
claimed  to  be  .due  for  demurrage  under  a  charter-party,  the  terms 
of  which  were,  that  forty-one  running-days  Ihould  be  allowed  for 
waiting  at  Port/mouthy  to  join  convoy,  and  difcharging  the  cargo 
at  Barcelona ;  the  faid  forty-one  days  to  be  accounted  and  com- 
mence at  Port/mouth  24  hours  after  her  arrival  there ;  and  at  Bar* 
€ehnm  from  the*day  the  faid  (hip  (hall  be  ready  to  deliver  her  cargo. 
The  fa&s  were,  that  the  (hip  arrived  at  Port/mouth  the  5  th  Juoit 
where  (he  waited  twelve  days,  and  then  was  ordered  by  the  ad- 
miral to  proceed  to  Falmouth^  which  (he  did,  and  was  detained 
there  fifty  days.  She  was  afterwards  obliged  to  put  into  Giirattar, 
where  (he  waited  twelve  days  for  convov  *,  and  after  her  arrival  at 
Barcelona,  was  fortv-four  days  in  difcharging  her  cargo.  The 
plaintiff  claimed  to  be  paid  for  the  detention  of  the  (hip  at  each 
of  the  places  above  mentioned :  but  the  defendant  contended,  that 
by  the  words  of  the  charter-party  demurrage  was  given  only  in 
cafe  of  detention  at  Portfmouih  in  waiting  for  convoy,  or  at  Bar^ 
celona  in  difcharging  the  cargo ;  and  that  for  the  time  the  (hip  was 
detained  at  Falmouth  and  Gibraltar,  no  demurrage  was  due  :  and 

•  of  that  opinion  was  Lord  Kenyan,  C.  J.   Mar/bali  v.  De  La  Torre, 

^rin.  35  G.  3,  Efpin*  Ni.  Pri.  Ca/ei^  367. 
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\L.s)   Cooftrudion  and  Extent  as  to  Repairs  (d).  ^y^^w- 

And  Pleadings. 

(tf)  upon  a  covenant  to  repair  a  party  is  not  entitleil  to  come  into  a  conit  of  equity  for  a  fpccj£c 
performance  f  /tais  upon  a  coTcnant  to  build,  for  that  ii  one  entire  fingle  thing.  Per  Ld.  Hardfricke>  C 
In  the  City  of  London  t.  Na(b,  3  Atkins,  515.  But  Lord  Thurlow,  C.  thought  there  could  not  be 
ft  decree  to  rebuild^  any  more  than  one  to  repair.  Lucas  t.  Comnerfbrd^  Mich*  310.],  g  Bro* 
Chaa*  Rep,  166.  % 

u  /COVENANT  on  a  demife  of  a  mefluage  with  the  ap- 
^^  purtenanccsi  in  which  the  defendants  covenant  to  repair, 
and  breach  afiigned  in  not  repairing.  The  defendants  pleaded  the 
entry  of  the  plaintiff  in  atrium  ^Jterius  of  the  mefTuage.  The 
court  held  it  no  plea  \  for  the  entry  into  the  back-yard  does  not 
fufpend  the  covenant  to  repair,  as  he  is  ftill  in  pofTeflion  of  the 
mefluage.  Smiling  v.  Stagg  and  another,  Mich.  26  Car.  2.  Bull. 
Ni,  Pri.  165. 

2.  The  leflee  covenanted  that  he  would  new-build  the  brick-  s.  C.  t  VcT. 
mefluages  on  the  premifes  within  fuch  a  time.  He  new-built  twoj  >** 

and  repaired  the  red  by  putting  new  front  and  back  walls.  It  was 
held  that  he  had  broken  his  covenant ;  for  the  meaning  of  it  was, 
that  he  (hould  rebuild  the  whole ;  for  an  indefinite  propofition  is 
equal  to  an  univerfal  propofition,  and  repairing  is  not  equivalent 
to  rebuilding.  The  City  of  London  v.  N{^,  May,  20  6.  2« 
3  Atkins^  512. 

3.  A£iion  of  covenant  on  an  indenture  of  leafe,  wherebr,  in 
confideration  of  200/.  to  be  laid  out  in,  upon,  or  about  rebuilding 
upon  the  ground  and  premifes  demifed,  and  other  covenants,  the 
leflbr  did  demife  to  the  leiTee  a  certain  piece  of  ground,  and  all  the 
mefluages,  tenements,  houfes,  isfc.  thereon  (landing.  The  leflfee  ' 
covenanted  to  lay  out  the  faid  fum  of  200/.  within  fifteen  years,  in 
ereding  and  rebuilding  of  mefluages  or  tenements,  or  fome  other 
buildings,  upon  the  ground  and  premifes ;  and  from  time  to  time, 
and  at  all  times,  all  and  Angular  the  faid  mefluages  or  tenements 
fo  to  be  ereded,  with  all  fuch  other  houfes,  edifices,  tsfe,  as 
ihould  at  any  time  or  times  thereafter  be  ereded,  C5V.  to  re- 
pair, isfc.s  and  the  faid  demifed  premifes,  with  all  fuch  other 
houfes,  Is^e.  fo  well  repaired,  ^c.  at  the  end  or  other  fooner  de- 
termination of  the  faid  term  to  deliver  up,  ^c.  It  was  held  to 
be  clear,  that  not  only  the  words  of  the  covenant,  but  alfo  the  in- 
tent  of  the  parties,  manifeftly  fliewed  that  it  was  not  meant  that 
any  of  the  money  (hould  be  laid  out  on  the  old  buildings,  but  that 
they  were  to  be  pulled  down ;  and  that  whatever  the  leflee  (hould 
ere£l  with  the  200/.  or  otherwife,  for  his  own  convenience,  (hould 
be  kept  in  repair.  The  words  <<  demifed  premifes*'  are  put  in 
oppofition  to  the  buildings  that  were  to  be  ere£ied  thereupon  with 
the  200/.  And  the  covenant  to  <*  deliver  up"  is  agreeable  to  this 
conftru£tion ;  that  covenant  being,  to  leave  <'  the  demifed  pre* 

*<  mifes,  together  with  all  fuch  other  houfes,  tffc*  as  (hould  be 

**  after- 
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*'  aftcfwrards  erefied,  fa'f .  fo  well  repaired,''  Lanf^  Efq.  ▼.  Norn's^ 
Eajl.  30  G.  2.  -Bwrr.  287. 

4«  The  agreement  was»  that  the  tenant  (hotild  leare  the  faf  idi 
when  he  quitted  it,  in  as  good  condition  as  he  found  it :  the 
landlord  declared  as  upon  an  agreement,  to  leare  the  farm  in 
tenantable  repair;  and  afligned  as  a  breach,  that  he  did  not  leave 
it  in  fuch  tenantable  repair.  On  the  trial  he  gave  incridencei 
that  at  the  time  the  tenant  entered  he  found  the  premiies  in 
tenantablp  repair,  and  obtained  a  verdidl :  upon  which  a  new  trial 
was  moved  for,  but  denied  \  for  as  the  plaintiflF  proved  that  the 
defendant  agreed  to  leave  the  farm  in  as  good  condition  as  he 
found  it,  and  that  he  found  it  in  tenantable  repair :  this  amounted 
to  proof  that  he  agreed  to  leave  it  in  tenantable  repair*  Winn  v. 
Wbitey  Mich.  13  G.  3-  Biackjt.  840. 

f  •  A  leafe  of  certain  buildings  contained  a  corenant  by  the 
lefibr,  that  in  cafe  the  demifed  premifes,  or  any  part  thereof,  with 
the  appurtenances,  (faould  be  blown  down  by  violent  ftorms  and 
tempefts,  or  burned  down  by  lightning  or  other  accidental  firr, 
during  the  term,  that  then  the  lefibr  or  his  afligns,  or  the  perfon 
or  perfons  who  (or  the  time  being  (hould  be  entitled  to  the  freehold 
md  inheritance,  his  or  their  heirs  and  affigns,4hould  and  would  repair 
or  rebuild  the  fame  immediately ;  or  in  default  thereof  the  leflce, 
his  executors,  fsfc.  (hould  be  at  liberty  to  quit  the  premifes,  and  be 
forthwith  difcharged  from  payment  of  the  yearly  refit  aforefaid. 
This  was  found  by  the  jury  to  be  an  unufual  covenant  on  the  part 
of  the  lefTor :  and  it  being  inferted  in  a  leafe  made  by  tenant  for 
fife,  under  a  power  to  leafe  for  years,  fo  that  in  fuch  leafe  be  con- 
tained ufual  and  reafonable  covenants,  it  was  lield  that  the  leafe 
was  void,  and  that  the  reverfioner  had  a  right  to  take  advaatage  of 
it.  Doe  ex  dem,  Ellis  et  aL  v.  Sandham^  Erjl.  27  G.  3.  i  Term 
Rep.  B.  R.  705. 

6.  The  lefTce  covenanted  to  repair,  Wr.  cafualties  by  fire  and 

tempcfls  excepted,    ^utre^  Whether  the  lefibr  be  bound  to  repair 

damages  occafioned  by  either  of  thofe  cafualties  ?  for  the  exception 

fccms  to  be  introduced  into  the  leflec's  covenant  for  his  benefit, 

and  to  ex.empt  him  from  particular  repairs.    But  it  is  certain  that 

fuch  damages,  being  uncertain,  cannot  be  fet  ofi'by  the  lefiee  in  an 

aflion  brought  againd  him  on  his  covenant  for  rent.     Weigall  v. 

Waters,  Mich.  36  G.  3.  (^  Ter.n  Rep.  B.  R.  488. 

yjt  Bro.  7;  The  lefiee  covenanted,  that  he,  his  executors,  admtniftrators, 

Cav«i«nt»     jijj^  afligns,  would,  during;  the  term  demifed,  when,  where,  and  as 

^-fTs  To       often  sfs  need  or  occafion  (liould  be  and  require,  at  his  ar>d  their 

4^Ed.  3.  5.  own  cods  and  charges,  repair,  uphold,  fi\pport,  maintain,  amend, 

aSaund.       j^d  j^e^p  thc  faid  mcfiuage  and  premifcs  in  needful  and  neceflary 

-^eb.  4Qr    ^^P^^^J   ^<^'     '^^^  1 'fict  having  brought  an   adUon,  afligned  a 

A'l.  27.       breach  for  not  repairing  \  to  which  the  defendant  pleaded,  that  the 

(.  vin.  Abr,  houfe  was  on  fuch  a  day,  by  accident,  and  againll  the  will,  and 

41.  p.  11.  ^iihout  the  default  of  the  defendant,  or  his  family  or  fervants, 

namely,   by  means  of  a  fire  which  accidenrally  broke  out  in  an 

adjoining  boufe  and    communicated  to  the  houfe  iit  queftion, 
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trarnt  down  and  deflroyed,  and  had  not  fince  been  rebuilt.  The 
plaintiff  demurred  generally :  and  the  court  were  of  opinion,  that 
on  a  general  covenant  like  that  in  queftion,  there  is  no  doubt  but 
that  the  leiTee  is  bound  to  rebuild  in  cafe  of  an  accidental  iire. 
Bullock  V.  Dommitty  Eajl.  36  G.  3.  6  Term  Rep.  B.  R.  650. 

&  The  defendants  covenanted  to  ere£l  and  finlih,  in  a  fubftantial  ThedMlnt;* 
and  workmanlike  manner,  a  bridge  acrofs  the  river  U/kf  on  or  be-  •*^"'l^*!j]*. 
fore  fuch  a  day  -,  and  to  uphold  and  keep  it  in  complete  repair  for  j? this, 
feven  years*     The  declaratioi)  dated,  that  though  the  defendants  "  When 
did  build  and  finifli  the  bridge,  they  had  not  upheld  and  kept  it  in  \[  ^  ''* 
complete  repair  ;  for  that  on  fuch  a  day  it  wa&  wa(hed,  broken,  «<  ^oty  and 
and  fell  down ;  and  that  the  defendants  had  not  upheld  and  rebuilt  '*  tbepartjr 
it.   Plea,  that  until  and  at  the  time  when  the  fame  was  fo  waflied,  \\  »»<*»^<»J>W 
broken,  and  fell  down,  as  mentioned  in  the  declaration,  the  bridge  <«  form  it 
was  well  built  and  in  complete  repair,  and  capable  of  refifting  any  *'  without 
ufual  or  ordinary  flood,  (s^c.  s  and  that  then  the  faid  bridge,  by  |'  f^'^^-' 
the  aft  of  God,  by  a  great,  un ufual,  and  extraordinary  flood  of  «  him,  and 
water,  fu«:h  as  fuch  bridge,  fo  well  built,  Isfc.  could  not  reafonably  ''hebasao 
be  expe£lcd  to  refiflf  by  means  of  the  waters  of  the  faid  flood  rufh-  ||  ^^l\. 
ing  again  (I  the  fame,  was,  without  the  default  of  the  defendants,  <>  law  wilt 
or  its  being  in  their  power  to  prevent,  waflied,  broken,  and  fell  ''  cxcufe 
down,  k^c.    To  this  plea  the  plaintiff  demurred,  and  had  judg-  "t^Siuie* 
ment ;  for  the  contract  of  the  defendants  extends  to  this  cafe.  <«  party  by 
The  Brecknock  Company  v.  Pritchard.  Trin.  36  G.  3.  6  Term  Rep.  **  hiiowa 

Ji.K.TSO.  "creates  a 

«  duty  or  charge  upon  himfelf,  he  is  bound  to  make  itgo^d  If  he  may,  DOtwithftaadlog  any  accident 
*'  by  iaevicabLs  neceffity,  becaufe  be  misht  bave  provided  agjunft  ic  by  bis  con(ra£L**  • 

(M)  In  what  Cafes  it  lies  againft  an  Affignee(fl).  6Vtner4fi. 

(Aaion.)  W^^'l"- 

I.  /^Ovenant  on  the  part  of  the  leflcc  to  pull  down  cerhin  old  S.C.&S.P. 

^  houfes  and  rebuild  others  within  feven  years,  which  he  Burr.  1271. 
negleds  to  do,  and  after  the  expiration  of  that  time  afGgns  the  ^saitf^qo. 
leafe ;  the  leflbr  brings  an  adion  of  covenant  againfl  the  aflignee, 
but  judgment  was  given  for  the  defendant.  When  a  breach  of 
covenant  is  complete,  and  an  affignment  afterwards  made,  the 
affignce  cannot  be  liable  for  a  breach  which  he  never  committed. 
ilburchwardens  of  St,  Saviour*!^  Southwark,  Y.  Smith,  Hil,  2  G.  3. 
Blachjf. 'i^i. 

2.  The  aflion  was  by  a  Ve£lor  againft  the  afEgnee  of  his  leflee  Concerning 
of  the  great  and  fmall  tithes.   In  the  Icafc,  which  was  to  the  leflee,  "P^^*  ^- 
his  executors,  ac^ini (Ira tors,  and  aiEgns,  was  this  covenant :  col^cnaat's^in 
««  And  the  laid  J*  W.  (the  Icfliec)  for  himfelf,  his  executors,  ad-  law, which 
««  miniftrators,  and  afligns,  doth  hereby  covenant  and  agree  not  ^rcT*^"** 
««  to  let  any  of  the  farmers  now  occupying  the  fcveral  efcates  at  lanj  ^^d 
««  Af.  have  any  part  of  the  tithes  aforcfaid  without  the  confcnt  of  wh-^h  are 
"  the  faid  G.  B.  (the  leflbr)  in  writing  firft  had  and  obtained."  ^^'j'^^'J^^ 
The  breach  affigned  was,  '^  that  tlie  defendant  (the  aflignee)  after  ruu  ^^th  the 
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iimSyand  *'  the  preitiifcs  came  to  him  by  aflignmenti  did  let  divert  of  the 

where  the  «  farmers  then  occupying  feveral  eflatea  at  M.  (mentioning  their 

SfhToa^  *'  names)  have  part  of  the  tithes  in  the  indenture  of  leafc  mcn- 

without  **  tioned  without  the  plaintiff's  confcnt«  contrary  to  the  covenant 
naming  him,  «  of  the  faid  Jf.  W.  the  leflee  and  his  afiigns  in  that  behalf  made." 

and  where  rpj^^  defendant  pleaded  non  inf  regit  conveniionem^  and  there  was  a 

where  be  vbrdi£k  for  the  plaintiff.     It  was  moved  in  arreft  of  judgment,  that 

(hall not  be  an  %(X\on  did  not  lie  againfl  the  afligiiee  upon  this  covenant,  for 

^w«hhe  *^  ^**  merely  perfonat,  collateral,  binding  the  leflee  only,  and  not 

beexprersly  at  all  aScAing  the  afiignce.     That' tithes  are  incorporeal*,  lying 

named. ^  in  grant,  and  therefore  fuch  a  covenant  could  not  run  with  them, 

oifc°TRep,  **  '^  would  with  lands  lying  in  livery.     Sed per  cur. — ^This  adlioa 

t6.a.ita  may  well  be  fupported,  and  the  intention  of  the  parties  to  the 

icadingcafc,  igafc  Qiall  have  its  due  efFcft,  which  was  to  keep  the  tithes  continu- 

inB^lyvT'  *^^y  *"  pernancy,  whereof  the  aflignee  had  full  notice,  and  thcrc- 

WeUs,    *  fore  ought  to  take  the  leafc  cum  onere  for  qui  fentit  commodum 

3  ^f«  *S'  fentire  debet  et  onus.     There  muft  always  be  a  privity  between  the 

uhere^af-  plaintiff  and  defendant  \  to  make  the  defendant  liable  to  an  adion 

lignces  of  Covenant,  the  covenant  mufl  refpe£):  the  thing  granted  or  de- 

**^L*h**l!  ^^^^'^^^    When  the  thing  to  be  done  or  omitted  to  be  done  concerns 

bycoveuMtf  *^?  lands  or  eflate,  that  is  the  medium  which  creates  the  privity 

concerning  between  the  plaintiff  and  dcfendnnt.     This  covenant  is  a  mode  of 

l*nd»,  the  occupation  prcfcribed  by  the  Icflbr  to  the  Icffce,  that  he  fhould 

cafe  abote,  take  them  in  kind  •,  to  do  which  the  leffee  covenanted  for  himfclf 

quoted  the  and  his  afligns  ;  it  concerns  the  thing  demifcd ;  here  is  a  reveriioa 

*'^J.^'*'"«  in  the  Icflbr,  and  a  privity  between  him  and  the  aflignee.     The 

a*i^»di«w.  covenant  is  not  that  he  fliall  not  aflign  the  leafe  of  the  tithes,  but 

Moore,  159.  that  (let  the  leafe  of  the  tithes  go  where  it  will)  they  ihall  be  taken 

c.^300.  Cra.  jj^  j^jjj J  .  jj^gy  ^^^jj  continue  in  the  fame  ftric     A  covenant  not 

iRoU.Rep.  to  aflign  generally  mud  be  peifonal  and  collateral,  and  can  only 
359,  360.  bind  the  leflee  himfelf ;  there  never  can  be  any  aflignee  ;  whereas 
Cro.  Cjr.      ^^  prcfcnt  leafc  grants  to  executors,  adminidrators,  and  afligns. 

Jones,  145.    Ball^i  Clerks  V.  //'>///,  Mich.   lO  G.  3.     3  Wilf,  25. 
pi.  3.  Cro.  Jac.  125,  126.  ^  \ 

*  Upon  the  objeSlorv  that  tithes  are  incorporeal  and  cannot  enure  Co  fupport  a  covenant  by  the 
leflee  thereof,  foasto  bind  the  aliignc;,  the  court  rennarked  that  if  we  flrip  tlie  mind  of  the  idea  of 
sna'ter,  theie  feems  no  difl'ercnce  between  an  inheritance  in  lands  and  one  in  tithes.  Tithes  is  the 
tenth-  pait  of  the  prcfi's  of  landi,  dnd  the  proitts  of  the  i^nd  are  the  land  itfclf.  Tithes  are  tangible 
and  vihble,  may  be  put  in  view  in  an  aiTite,  an  eje^ment  lies  fur  thrnii  a  pr^H'tpe  fuoJ  rtdtiit  lies  ror  a 
portion  of  tithes,  and  thfy  are  rfalifcd  by  the  lUtutc  31  H.  S-;  and  the  codtt  cted  the  following  caics  zxiA 
authorities  upon  the  fubjc^  :  Co.  Lit.  cap.  Warranty,  Dyer,  S5.  a.  I'he  Dean  and  L'ha/rcer  of 
Windforv.  Cover,  2  Saund.  303,  3C4  Dubjrtofc  v.  Cour'.eenr,  Cro.  Jac  45S.  Valentine  t.  Denton, 
Cro.  Jac.  iii«  Tipping  v.  Grower,  bir  T.  Raym.  i3.  Cro.  Jac,  iia.  45^1  ^nd  faid,  that  what  is 
faid  rcfpe£ling  the  alfgnees  of  an  incorporeal  hereditament  not  being  liable  at  law  to  the  rent  in 
sVern.  42;.  was  a  vckxc  oiOum  of  the  counfel,  and  would  have  had  n;i  wright  if  the  court  had  fa  d  it. 
And  as  to.  the  cafe  in  Moore,  159.  they  lather  chofe  to  adheie  to  Lord  Cuke*s  opinion.  VUt  letter  (N), 
pi.  3*  in  nurg. 

3.  A£Hon  of  covenant  for  rent  m  arrear ;  the  declaration  dated 
a  demife  by  indenture  under  feal  from  the  plaintifl^to  5,,  his  exe- 
cutors, adn^.inillrators,  and  afligns,  for  21  years,  containing  the 
ufual  covenant  by  B.  for  himfelf,  his  executors,  adminiflrators, 
auci  afligns,  for  payment  of  the  rent,  and  aifo  a  mutual  covenant 
that  the  leafe  (hould  be  determinable  at  the  end  of  the  firft  fcven 
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6t  firft  .elieven  years,  at  the  idptlon  of  cither  party,  giving  fi)c 
months  notice  to  the  other*  The  declaration  then  ftated,  that 
afterwards  bv  deed-poll  between  B*^  the  plaintiff  and  defendant, 
he  the  faid.^.,.by  and  with  the  confent  of  the  plaintiff,  teftified  by 
hit  executing  th<;  faid  decd*poll,  bargained,  fold,  afligned^  and  fet 
OTer  to  the  defendant,  his  executor;«,  adminiitrators,  and  adi^ns, 
AS  well  the  aforefaid  indenture  of  leafe,  and  the  meiTuages,  CS^V. 
thereby  demifed,  as  all  the  eflate,  right,  title,  irttercft,  Ist^  of  him 
ihe  faid  B.  therein^  to  hold  to  the  faid  defendant,  his  executors, 
adminiitrators,  and  af&gns,  for  all  the  unexpired  refidue  of  the 
2 1  years,  in  as  large  and  ample  a  manner  and  form  to  all  intents 
and  purpofes  as  he  the  faid  j9.,  his  executors  or  adminiftrators, 
might,  could,  or  of  right  ought  to  have  held  or  enjoyed  the  fame 
had  the  faid  deed-poll  never  been  made,  he  the  faid  defendant, 
Jiis  executors)  admini(lrators,or  affigns,  paying  the  rent,  and  per- 
forming the  covenants  in  the  faid  indenture  of  leafe  mentioned, 
#n4  indemnifying  the  faid  B,,  hid  executors  and  adminiftrators, 
againft  the  fame.  That  it  was  by  the  faid  deed-poll  agreed  between 
the  plaintiff,  defendant,  and  A,  that  the  faid  term  of  2f  years 
ftiouM  be  at^d  (Continue  an  abfolute  leaft  to  the  end  of  that  term, 
.  and  therefore  they  did  releafe  each  other  from  the  covenant  in  the 
leafe  contained  for  the  (bOner  determining  the  fame ;  that  the  de- 
fendant afterwards,  by  virtue  of  the  faid  deed-poll,  entered  and  be- 
came poiTeffed^  i^c.t  that  the  plaintiff  had  always  fince  the 
making  of  the  (aid  laft-mentioned  deed  performed  every  thing  in 
the  faid  indenture  of  leafe  and  in  the  faid  deed-poll  contained  on 
his  part  to  be  performed*  Then  an  aiBgnment  of  a  breach  of  co- 
venant by  the  defendant,  by  the  non-payment  of  half  a  jear^s  rent 
which  becUme  due  on  fuch  a  day*  rlea,  that  before  tne  rent  fo 
in  arrear  of  any  part  of  it  became  due  and  payable,  to  wit,  on  fuch 
a  day,  the  defendant  affigned  the  faid  demifed  premifes,  and  all  his 
eftate  and  interetl  therein,  to  JT.,  his  executors,  admiuiflrators,  and 
•il&gna,  to  tioid  for  the  remainder  of  the  faid  term }  by  virtue  of 
which  aflSgnraent  JT.  afterwards,  and  before  any  part  of  the  rent 
aforefaid  became  due  and  payable,  to  wit,  on  fuch  a  day,  entered 
and  became  poffeffed,  (5'r.  General  demurrer.  The  queftion 
was,  whether  upon  the  ftate  of  the  cafe  ai  fet  forth  in  the  decla« 
ration  the  defendant  was  to  be  confidered  at  having  become  an 
immediate  leFee  under  the  plaintiff  by  the  operation  of  the  deed* 
poll,  or  at  leaft  at  having  thereby  covenanted  perfonally  with  the 
plaintiff  for  the  payment  of  the  rent,  or  whether  he  was  only  an 
aiBgnee,  with  a  mere  derivative  title  from  B.  the  firft  leffee.  It  the 
defeadant  was  a  leffee,  or  had  covenanted  perfonally  with  the 
piaiociff,  he  was  liable  for  breaches  of  covenant  happening  after 
the  affignment  of  his  intereft,  becaufe  though  the  privity  of  eftate 
was  gone,  the  privity  of  oootra^k  ftili  remained  between  him  and 
the  leffor*  If  he  was  only  an  afiignee,  there  was  never  any  privity 
of  contraA  between  them,  and  therefore  he  ceafed  to  be  liable  as 
foon  as  his  affigmnent  to  JT*  put  an  end  to  their  privity  of  eftate* 
It  was  held  by  SLc  courts  that  the  plaintiff  had  concluded  himfelf  by 
Vol*  XL  1  i  ftating 
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fiatW  Ae  deed-*poiras  an  affignment ;  that  if  he  had  ntfeaBtit 
avail  himfelf  of  it  as  a  contnS  between  the  defendant  and  him- 
felf,  he  (hould  have  ilated  it  according  to  the  legal  operation,  and 
as  a  demife  from  the  plaintiff  to  the  defendant.  Chanceiiery* 
Pooli^  Trirt.  21  G.  3.    Dougi,  7<54. 

6vincr4i>.  (N)  Iq  what  Cifcs  It  ought  to  bc  brought  ^gainft 

the    Aflignee;    and  in  what  Cafes    againft  the 
Aflignor. 

Covenaoe  I.  A  CT I  ON  of  covenant  for  rent  againft  the  "idefcndant,  exe« 
lici  not  r\   ^u^or  of  y^  g^^  icff^^  for  years.    The  defendant  pleads  that 

cutOTi  by*  ^^*  leflee  in  his  lifetime  made  an  ailignment  of  his  term,  and  that 
fcafonof  :he  the  plaintiff  the  leflbr  had  received  rent,  and  accepted  the  affignee 
general  cr>-  f^^  ^j^  tenant;  and  to  this  the  plainiiflF  demurs ;  and  judgment 
law  by  vir-    w«is  given  for  the  plaintiff.      Arthur  v.  Vandirptank,  HiL  *f  G.  1. 

turof^he       7.Kelj.  167, 
word  I  *•  de- 

"  mifc  and  grant  i**  but  it  U  otherwtfe  upon  an  exprefs  c^irenant.  Dyer,  157.  2  Browne,  214.  Ce* 
Tenant  lies  ai^Biod  the  kflce  after  aHtgnmenti  although  the  leflor  had  nottce,  and  acccfKcd  rent  of  the 
ailigner,  ^  Lev  133  but  not,  debt.  Action  upon  a  covenant  in  a  l^afe  to  pay  rent,  and  plaobff 
afTit^ns  breach  in  nan  payment  \  defendant  pleads  ha:  before  any  ttti\  became  due  the  defeodaot,  with 
the  aPent  of  the  leflbr,  allign-d  to  A.  who,  wi  h  the  aflrntof  the  leflbr^  entered  and  paid  the  rent  to 
the  leflbr.  To  which  plaintiff  demuri.  And  ftr  Lord  Hardwickc— This  i«  a^bad  plea,  for  it  if  ei- 
prefsiy  contrary  to  tiie  cafe  of  Batc&elor  v.  Gage,  Cio.  Car.  iSS.  Joddr^ii  v.  Cowclly  Mich.  10  G.  a. 
Rep.  ^Bip.  Hardw.  343. 

ru/fiTerm  2.  Covenant  for  rent  dne  on  an  indenture  of  leafe  made  to 
Rep.  B.R.  ^,  /f,j  the  defendant's  teflator,  for  years.  Defendant  pleads  the 
S?*C— W*^^^'  7  G«  '•  ^*  i8.  (refpcfting  the  SouilhSia  Company,)  and  that 
aifoCantreii  her  faid  teftatOT  was  one  of  the  diredors  of  the  Souih^Sta  Com- 
TP  a's!*?"*  P^"y»  ^^^  therein  named,  and  is  thereby -acquitted  and  difcharged 
Barnef,69t  °f  ^"^  hom  all  rent  due  on  the  faid  leafe;  whereupon  the  7>lain- 
3  Vin.  Abr.  tiff  demurs.  And  after  argument  the  court  were  unanimoufly  of 
46  pi.  41.  opinion, •that  the  a6t  cannot*  be  confidered  as  a  difcharge  or  ac- 
the  dec'ara-  quittal  of  JJ.  H»  the  Original  Icffcc  from  hts  exprefs  covenant, 
tion  ftated,  there  being  noexptefs  words  contained  therein  for  this  ptirpofc, 
dcn*^  *7 '""  without  which  it  wodd  be  very  hard  (as  the  ftatutc  was  occafioncd 
datedThe  "by  the  Icflce's  own  afls)  to  -deprive  the  Icifor  of  his  eledion  of 
nth  July  fuing  cither  the  affignee  or  leflce  which  by  law  he  is  cffcarly  enti- 
Vttli^^^^  tied  to.  Cro.  Jac.  309. '  1  Satwd.  140.-  Thfe  ftatute  amounts 
formrr  in-  Only  (the  court  faid)  to  an  ailignment  of  the  teafe  ;  and  though  it 
denrore  of  bc  a  puUic  onc,  and  confcqacntly  the  Icflcr  mull  be  tait^en  afs  con- 
J^^^J""*  fenting  thereto,  yet  beyond  this  his  affent  Cannot  be  extended. 
whereby jc.  And  the  court  faid,  that  the  cafe  of  bankrupts  is  very  fimihr  to 
demifed  to  the  prcfcnf,  for  if  there  Were  no  words  of  difcharge  ^iifertcd  in 
ind  defend-  ^^^  ftatutcs  relating  to  them,  they  would  remain  ftifl  Halfc  to  their 
ant,  then      debts  notwithdanding  the  confimiffion*      Hornby  t.  HwUltcip 

brewers  and     Jiffclf.    1 1  6.  2.      And.  40. 

eopaitne  s,  a . 

gnal  h  ufe  and  other  buildingi  at  Knightlbridga,  for  a  term  tberria  ftentioasd,  at- the. yearly  rest  of 
t8/.,  the  plaintift'reteafed  iq  the  deftndant  afl  hit  eftate  and  intereft  iK  the  faid  ttaltbonfe  aiul  pRmSb 
for  the  rcfidttc  of  the  (srsi^sad  Om  dbftpdaiu  cM«a«atc4  wkh  the  f  i^fttf  by  tttt^NUir  iiitotveto 
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^thejcarificntof  iS/.y  to  perform  the  co?enant4  oh  the  leffee's  part,  and  to  iftdcmnify  and  fave 
harmleft  the  plaintiff  00  accouot  thereof.  All  which  he  had  negle£led  and  refufed  to  do.  The  breach 
wai  aligned  in  non-payment  of  the  rent  In  not  repairing  the  premifes,  and  in  not  indemnify'ng  the 
t»Uintiff.  The  defendant  pleaded  three  picas,  ift,  That  he  became  a  bankrupt  afrer  making  the  inden- 
ture of  the  nth  July  1761,  and  that  thecaufe  of  a^ion  accrued  to  the  plaintiff  before  he  (the  defendant) 
became  a  bankrupt ;  upon  thia  iffue  was  joined.  The  other  two  pleas  were  one  as  10  the  non-payment 
of  rent  and  not  indemifying  the  plaintiff,  the  other  as  to  the  not  repairing,  and  were  both  to  the  fame 
effed,  ftaiing  the  commiffiun  and  aflignment  of  his  efftds,  that  he  had  duly  conrormed  to. the  feveral 
ilatuics  concerning  bankrupts,  and  had  duly  obtained  his  certificate  ;  tothefe  pleas  the  plaintiff  demurred 
generally  and  the  defendant  joined ;  upon  the  trial  of  the  iffue  a  cafe  wa>  refe.vcd,  dating  the  circutn- 
iflances,  (futficient  of  which  may  be  drawn  from  the  pleadings,)  which  coming  before  the  court, 
Yatet,  J.  obferved,  that  the  proper  queftion  of  debate  would  be ;  «*  Whether  the  bankrupt  being  d'.vef^d 
**  of  bis  all,  and  difabled  from  paying  any  thing,  is  not  alfo  difcharged  fiom  all  covenants  ?'*  But  thia* 
queftion  can  never  come  to  a  determination  upon  this  iffut.  The  demurrer  ought  to  hive  been  argued 
nrft,  and  then  the  ^uelHon  would  have  properly  come  before  the  coUrt,  *«  Whether  the  bankrupt  is  not 
•*  difcharged  from  the  eiprefs  covenant,  when  he  it  rcndejtd  abfolutely  incapable  of  performing  It  by 
"  having  furrendered  his  all  to  his  creditors  under  the  commiHion,  in  conformity  to  the  (latutei  con- 
**  cerntng  bankrupts  ?'*  and  he  feemed  to  think  it  would  be  a  hardfhip  upon  him  if  he  were  to  remain 
liable.  The  cafe  referved  at  Ni.  Pri.  was  therefore  ordered  to  ftand  over  till  the  demurrers  ihould  b« 
argued,  which  afterwards  being  argaed,  the  court  were  tlearly  of  opinion,  that  as  this  was  not  a  cafe 
between  leffor  and  leffee,  (in  which  cafe  it  might  have  feemed  hard  to  leave  the  leffee  liable  to  the  cove- 
nants when  an  i€t  of  law  had  diveded  him  of  the  emoluments  and  vefted  theffl  in  his  creditors,)  but  a 
diflind,  detached,  collateral,  independent  covenint  and  contradl  between  the  plaintiff  and  defendant,  and 
the  plaintiff  could  have  had  no  remedy  urtder  the  commiiSon,  the  bankrupt  was  not  difcharged  by  the 
certi/icate.  It  is  his  dwn  ekprefs  collateral  covenant,  not  a  covenant  that  runs  with  the  land.  A  third 
perfon  Ought  not  to  be  prejudiced  by  the  banktupt*s  breach  of  it.  The  pliintiff  could  not  have  been 
permitted  under  the  commiHlon  to  prove  this  as  a  debt,  for  it  was  not  a  debt  at  the  time  of  the  bank^ 
ruptcy }  it  might  perhaps  never  have  been  one.  Judgment  for  the  plaintiff  and  the  p/iea  to  be  delivered 
lo  him.  Mayor  v.  Steward^  Trin.  9  G.  3.  Burr;  14 39.  Whether  bankruptcy  be  a  plea  to  an  a£tion 
of  covenant  for  rent  was  made  a  queftion  in  the  cafe  of  Ludford  t.  Barber,  Hil.  a6  G.  3.  I  Terra 
Rep.   B.  R.  86.  but  that  cafe  went  off  upon  another  point. 

To  a  declaration  in  covenanc  with  a  breach  affigned  for  hon-paymrat  of  rent,  the  defendant  pleaded 
bankruptcy  and  an  affunment  of  the  premifes  to  the  affignees  before  the  rent  fued  for  or  any  part  of  ic 
became  due  5  to  which  plea  (he  plaintiff  demurred  generally.  The  court,  afer  hearing  very  full 
arguments,  gave  judgment  for  the  plaintiff;  and  Lord  Loughborough  faid,  there  is  no  degree  of  doubt 
but  that  the  law  is  ellablilhed  that  an  aAlon  of  covenant  may  be  brought  on  a  covenant  to  pay  rent, 
though  the  leffee  be  not  in  poffeffion  of  the  land,  and  after  acceptance  of  rent  from  the  affigncc  by  the 
leffor.  This  is  by  privity  of  coniiraft ;  but  the  diiVmftion  is  clear  between  debt  an  J  covenant.  Then 
when  the  term  is  taken  under  the  affignment  of  tommiffion-rs  of  bankrupt,  the  queftion  is,  ivhether  it 
is  not  by  the  ad  of  the  bankrupt  himfelf  ?  It  ii  taken  from  him  bccauie  he  has  contrafled  debts  j  and 
intfead  of  any  fingle  creditor  fuing  oat  z  fieri  faciasy  the  common  law  execution,  there  being  many 
creditors,  they  join  in  taking  out  a  commilfion  of  bankruptcy,  which  is  in  the  nature  ofafVatute 
execution.  By  this  the  property  is  vcfttd  in  the  affignees,  but  ndt  fo  abfolutely  as  in  the  vendee  by  a 
fa:e  under  a/m/if/tfi  made  by 'the  iheriff,  becaufe  if  the  (ff.'fts  were  fufficicnt  without  it,  the  term 
would  remain  to  the  leffee.  Covemnt  then  may  v^ejl  be  brought  againft  him.  Though  he  is  out  of 
poffelfion,  yet  he  is  placed  in  that  fit ua  ion  by  his  own  aft.  And  Wilfon,  J.  obferved,  that  an  aaion 
of  covenant  remains  after  the  ettate  it  gone  ;  but  generally  fpraking,  when  the  land  is  gone  the  aAion 
of  debt  is  alio  gone,  debt  being  maintainable  becaufe  the  land  is  debtor.  Covenant  is  founded  on  a 
privity  collateral  to  the  land.  A  covenant  of  this  kind  is  mixed ;  it  is  partly  perfonal  and  partly  de- 
pendent on  the  hnd  ;  it  binds  both  the  perfon  and  the  land.  Mills  v.  Auriol,  Trio.  30  G.  %•  i  Ff* 
Blackft,  433.  The  judgment  in  this  cafe  was  affirmed  in  error  in  B.  R.  Auriol  v.  Mills,  Mich. 
31  G.  3.  4Ternl  Rep.  B.  R.  94..  In  giving  judgment  in  which  Lord  Kenyon  faid,  that  it  could  not 
be  difpilted  that  where  a  difpofition  of  the  leafe  has  been  made  by  virtue  of  tfi.fa.  or  an  fjf^it,  the 
leflee  coDtinttes  liable  oil  his  covenant,  notwithftanding  the  eftatc  be  taken  from  him  againft  his  confent. 
On  the  fame  principle  was  the  cafe  of  Hornby  v.  Houlditch.  So  in  the  cafe  of  an  attainder. — As  to 
the  iaion  of  debt  upon  the  redendum  being  barred  by  a  bankrupt's  certificate,  vide  Wadham  v.  Marlow, 
Mich.  11  G.  3.  I  H.  Blackd.  437.  (n.  a).  Cooke's  Bankrupt  Laws,  57a.  poft,  tit.  Debt,  letter  (l.z). 
To  an  aaionof  covenant  the  defendant  pleaded  hisdifcharge  under  an  insolvent  aft,  and  on  demurrer 
jodgment  v»aa  given  for  the  plaintiff.  Aylett  v.  James,  za  O.  a.  in  C.  B.  cited  in  Wadham  v.  Mar- 
low,  ibid. 

3.  An  adion  of  covenant  for  rent  in  arrcar  was  brought  againft  ^!f',^^^ 
the  defendaflt  as  aiCgnee  of  S.;  the  declaration  ftated  in  the  (K.V)',pi.8'« 
common  form,  that  the  plaintiff  demifed  to  S*  for  fcvcn  years*  by  if  aiefTee 
Yirtne  whereof  he  entered  and  was  poflefTed ;  and  that  afterwards  ^"'IJ  *  ^^ 
all  th«  ieftatej  tigbtj  title^  and  Intered  of  £•  in  the  premifes  came  ^-if,,  ^' 
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niredtoluai  to  the  defemlaht  by  alignment  thereof,  by  virtue  whet^of  be  c&* 
tor*  forcer  tered  and  was  poflefled  ;  and  that  after  the  aflignmcnt  rent  became 
whl^  n^  due,  which  defendant  had  not  paid.  The  defendant  pleaded,  that 
maKisofhit  all  the  eftate,  right,  title,  and  intereft  of  5.  in  the  premifes,  did 
term;  this  ,^o^  como  to  him  by  affi^nment  thereof  mode  et  forma^  Sec.  On 
fiejuatnt*  ^^  ^"^^  '^  appeared,  that  the  defendant  was  in  poflelfioii  of  die 
Vut  an  ttQ-  premifes  during  the  time  when  the  rent  in  arrear  became  due^  bat 
^r-ieafe.  ^^^  \^j  ^^  jg^j  under  which  he  held  they  were  conveyed  to  him 
▼.'oi^  and  by  S.  for  a  day  or  fome  days  lefs  than  the  original  terra,  and  th^t 
etbrrt,  Hii.  he  had  aAually  furrendered  them  before  the  a£tion  was  brought. 
19  C.  3.  Some  receipts  alfo  were  produced  for  rent,  which  had  been  paid 
r!*wbo  wu  by  the  defendant  to  the  plaintiff*,  and  which  run  thus :  Received 
the  leflTee  of  w  of  S.  by  the  hand  of  H.  (the  defendant)."  Upon  this  evidence 
^uindches  j^  ^^^  contended  for  the  defendant,  that  in  point  of  hw  a  perfon 
covenanttd'  holding  pf  the  firft  leilee  by  an  under-leafe  like  the  prefcnt,  is  not 
with  a  who  liable  to  be  fued  by  the  onginal  leflbr  on  the  covenant,  for  rent 
ewner'or  Contained  in  the  original  leafe.  A  verdid  was  found  for  the 
certtia  plaintiff,  fubjedl  to  the  opinion  of  the  court.  After  argument, 
hndjbthat  and  z  cur*  adv.  vutt^  Lord  Mansfieldf  after  faying  that  for  fome 
cwm%,  ad^'  ^^^  ^  ^^^^  ^^  entertained  great  doubts,  and  that  they  had 
minifttaMrs,  bcftowed  a  great  deal  of  confideration  on  the  fubjed,  and  looked 
^r^M*  fully  into  the  books,  delivered  the  opinion  of  the  court,  that  it  is 
tMw»Si  ^c^riy  fettled  (and  is  agreeable  to  the  text  of  Ltttl^w)  that  the 
tike  eke  action  cannot  be  maintained  unlefs  againft  an  aiBgnee  of  the  wbAc 
k^IlL     term.     Holfordy.  Hatcb,  Soft.  19  G.  3.     Doug.  183. 

asy  pfcfenc  or  futare  tenant  of  thofe  laodt,  but  fliould  and  would  take  a  leafooable  compofitioo  ht  ik 
faofy  aot  txceedinc  lb  auch  per  acn.  7.  onder-kafed  the  tkhet  to  P«  for  xa  loVf  vko  dcaiM 
tbcin  10  ^.  fer  fire.  B  krooght  a  bill  in  the  Exch«<iuer  againft  H,  who  w^  C.*s  ttnaot  of  the 
iaads  akote  nientloiied»  for  an  account  or*  tithes,  who  rhereapon  claimed  to  be  difcbargcd  fnm  die 
pavment  of  tithct  ki  kind  under  T.*t  corenant.  But  it  was  held  that  T/s  covrnaot  could  noC  bite  ikc 
litkci  Iq  the  hands  of  his  under-leiTec  as  an  aHSgn  according  Co  the  words  of  the  covaunt.  Bnnir  f. 
Nin,  HQ.  340.3*  1  Aaftr.  413. 

4.  The  plaintiffs  as  executors  of  the  affignee  of  the  leflbr  of 
certain  premifes  brought  an  ad\ion  of  corenant  for  rent  in  anear 
againft  J.  and  Z.,  as  alBgnees  of  the  original  leflee.  Tlie  de- 
fendant £•  pleaded,  that  before  the  rent  in  queftion  became  due 
he  affigned  his  intereft  to  ^.,  which  the  plaintiffs  admitted  on  the 
record.  %  pleaded,  that  before  the  rent  became  due  JL»  afigncd 
his  btcreft  to  him,  and  that  he  aflign^d  to  Catherine  K.  Rcpiica- 
tioUf  that  at  the  time  of  the  afCgnment  to  Caihtrint  JT.  flie  was 
covert  of  J.  K.  her  huiband,  who  was  ftill  living.  General  de- 
murrer. The  caufe  fiood  for  argument,  but  the  plaintiff  admitted 
that  he  could  not  fupport  his  replication  on  authority  of  Giw  £jr« 
(3*  ^-  35^*  ^0  vhere  it  is  laid  down,  «  that  a  feme  covert  isofc^ 
<<  city  to  purchafe  of  others  without  the  confient  of  her  hufband  i 
<<  and  diat  though  he  may  difagree  and  diteft  the  eftate^  yet  if 
'<  he  nddier  agree  nor  difagree  the  purchafe  is  good»^  JEbm\ 
fatber  and  another.  Executors ,  ifc.  V.  J^orisii  and  another^  Midi^ 
21  G.z^  Doug»  452. 
Itfecmithat  5*  Covenant  for  rent  referved  upon  a  leafe  by  the  ^Smct  of 
>etftu  Uabk  ^^  revcrlion>  againft  an  aiSguee  of  the  onginal  letfe.    Ihc  de- 
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fcad^t  pleaded,  that  before  the  rent  in  queilkm  became  due,  he  fcr  teat 
affigned  all  the  eftate,  title,  intereft,  and  term  of  years  which  he  jl'^'JIJJ^J 
then  had  to  come  in  the  premifes>  to  R.^  bf  virtue  of  which  affign-  Se'icntlt 
inent  R.  entered,  and  was  and  dill  is  poflefled  thereof,  (^c.    Ke*  ^oelnr  Uoi. 
tdication,  that  at  and  after  the  time  when  the  rent  in  queftion  Jhe*^^^|^ 
became  due>  the  defendant  remained  and  continued  in  pofleiGon  rkit  Oougl* 
of  the  premifcs,  without  this,  that  R,  at  an^  time  before  the  rent  4S7-  4^'* 
became  due  and  in  anrear  entered  into  the  premifeSf  and  was  po&  ^^^^^ 
fefled  thereof.    The  defendant  demurred,  and  (hewed  for  caufe,  km  agaioft 
that  the  plaintiff  had  in  his  replication  traverfed,  and  attempted  to  tbc  Meod* 
put  in  ifllie  matter  of  law  only,  and  not  any  matter  traverfaUe  or  J^Beof^ 
iflTuabler     After  argument,  and  the  court  having  taken  time  to  cbiorigiiiai* 
confider,  it  was  held  that  the  replication  was  not  good  pnlefs  '^'^  ^ 
it  had  gone  further,  and  charged  the  fecond  aflignment  tp  haye  £^^2^. 
been  fraudnlent.    By  the  af&gntnent  the  title  and  pofleflbry  right  4entui«  of  * 
pafled,  and  the  affignee  became  poflrcfled  in  law.     A$  to  actual  MSe  from 
poflTeflion,  that  muft  depend  upon  the  nature  of  the  property  vbe*  Jp*/^**hu 
ither  it  can  take  place ;  it  might  be  a  wafte,  or  unprofitable  cxMomt, 
ground.     IVaiker  m.  Raves ^  Micb.  22  G.  a.    Doug.  ^6\.n*ii)p    ^^^^^* 

ton,  9iM  tf« 
iifBi  for  SI  years,  at  a  reot  (bereiQ  racatloned ;  that  D.  by  virtve  thereof  entertd  and  bccaine  foSMBti 
•f  ciic  prcmiiesy  aad  that  being  fo  poflefled  on*  kt.  aU  the  eilate,  right*  titfe,  term  of  jttat  to  c  mep 
^od  unexpired  proper^,  profii;,  claim,  and  demand  whatlbever  of  tht  faid  D,  of,  in,  and  to  the  faid 
Rallied  premifet,  by  ailigoment  thereof  then  doly  made,  came  to  the  defendant,  who  became  and  waa, 
pnd  from  tben^forth  had  been  and  then  was  poiTefied  of  »nd  in  the  f^Sd  demifed  piemifts,  vd  that  fincc 
lie  became  allignee  as  aforefaid  a  year*s  rent  was  in  anear.  P^i,  that  fil  the  eftate,  right,  title,  ^. 
(in  the  words  of  the  decUt^tion)  did  not  come  to  and  vpft  in  tibe  defendant  by  f  lignmenc,  aad  that  he 
was  not  poflelled  m^do  ei  forma.  On  the  trial  a  fpecia)  cafe  wat  found,  which  iUted  the  original  Icffe 
to  />.,  and  an  indenture,  (rlie  aflignment  ^nentioneJ  in  tlie  declaration,)  which  was  a  mortgage  of  the 
.term  to  the  defendant ;  and  that  ^he  defendant  hfd  neper  had  pofleijjon  of  the  prcoMles  under  the  mort* 
gage,  though  »  legal  (Kftiture  had  accri|ed.  Tije  quciboo  jfuhn^ittc^  to  the  fourt  was,  whccher  the 
pUotiff  was  entitled  to  recover  the  rent  due  from  the  defendant  f  In  gWing  jodgtoent  in  this  cafe  Lord 
Mansfield  faid»  tliat  tliere  being  no  loUipn  weU«CQofideied  decifion,  the  court  mud  rcbrt  to  ptinciples. 
I»  Icafef,  the  Icflee  being  a  party  to  the  original  coniraA,  continues  always  liable,  aocwithAanding  any 
aiSgnmeat }  the  affignee  b  only  liabl{|  in  rcfpe£l  of  his  pofleflioo  of  the  thing.  He  bears  tht  burdea 
while  he  enjoys  ti>e  benefit,  and  on  lon^  |  and  if  the  whole  is  not  oaded,  if  a  day  only  is  refenreds 
he  is  not  Kahie.  The  inftrument  between  the  perties  was  not  an  ab&lute  coavcyaace,  it  wis  a  mei« 
Ibcurlty,  and  it  was  not  nor  ejrcr  is  ageaat  that  poilelSon  flmuld  be  taken  till  default  of  payn^t^  and  tht 
oiooey  has  been  dem^ndc^.  Aa4  Bylter,  J.  b'd,  ch4t  he  had  looked  Into  the  pttcedents,  hm)  they 
always  allrge  «*  vhrttut  «m;«i,**  the  affignee  entered  and  mu  ppfieiS^*  £«ton  y.  J^qucs.  Mjch. 
sy  O.  3.  Doog.  455. 

Lord  Mansfiddi  in  thf  cafe  of  Walker  v.  Raefrcs,  oblcrvcd,  that  tl^  cafe  was  by  no  i^Cfai  ^kc 
that  of  Eaton  v.  Jaquca,  fot  the  fffignment  in  the  latter  being  a  mortgage,  it  wa>  a  mere  fecurity  |  til^ 
tbi  BBortgagee  called  fqr  his  niuney  the  m^rtgfgor  was  to  be  le^  in  poJfeffion,  and  to  pay  tlie  inteitft  $ 
«Bi  it  was  not  underftood  by  4ther  of'tlic  partly  that  tfae  mor^agpe  ihquid  be  lifble  for  the  reqt.  But 
|Mr*  Douglas,  the  reporter  of  thcfe  cjfes,  jwlds,  that)  la  pe^nt  iaf*€t  die  left  gffignment  \^  fhe  cafe  of 
Walker  v.  Reeves  was  only  as  a  mnrtgige  fecurity.  Therefore  if  the  plaintift*,  infte^d  of  replying  that 
JL  did  not  take  poflcflion,  luid  iravcrfed  by  bis  replication  the  allegation  of  thi  pka,  that  the  defendant 
liad  affigned  aU  (V  cftate,  title,  inteiuft,  drc.  and  upon  iflue  bebg  joined  it  had  appeared  oo  the  trial 
tk|t  the  affignment  ba^  contained  f  proyii'o  of  rodrn^ptitia,  it  diould  jeem  that  1^  w^ld  have  beea 
fimUtd  10  a  iftdiA  ofi  tl^  authority  of  £atoa  y.  Ja^ues.    Kiiir  Do^«g.  46a,  3. 

6.  In  an  a&ion  of  covenant  brought  by  the  affignee  of  a  term 
againft  the  affignee  of  the  leflbr  for  not  finding,  providing,  aflign* 
ing*  and  allowing  proper  wpod  and  timber  for  repairing  the  de« 
miied  premifet,  the  declaration  dated,  that  R*  being  on  the  jodi 
Si^nnber  1751  poflefled  mt.  oL  of  certain  ptemifea  particularly 
foecificd  for  a  long  term  of  ytart  to  comCy  did  oa  that  day  df  miie 


4^4  Co&enant, 

to  J?.»  his  executors*,  admiiiiftrators,  and  alEgnr,  inf.  al.  the  fiitd 
f^ecified  premifes  to  hold  from 'jL^i/y-^oy  then  next  enfuiag  for 
30  years  at  a  certain  rent;  that  £,,  for  himfelf,  his  executors, 
adminiftrators,  and  aflignsy  covenanted  that  they  would,  at  their 
own  proper  cofts  and  charges,  (wood  and  timber  excepted,)  re- 
pair, and  keep  in  repair  during  the  faid  term,  int.  aU  the  faid  fpe- 
ciAcfd  premifes;  and  that  jR.,  for  himfelf,  his  executors,  admi- 
nidrators,  and  a0igns,  covenanted  that  they  would  find,  provide, 
aHign,  and  allow  proper  wood  and  timber,  when  required,  for 
repairing,  int^  aL  the  faid  fpecified  premifes  during  the  faid  term ; 
that  on  the  f^id  day  and  year,  £.,  by  virtue  of  the  faid  indenture, 
entered  on  all  the  faid  demifed  premifes ;  and  afterwards,  on  the 
2ift  January  1752,  a^Figned,   transferred,  and  fct  over,  by  in- 
denture, to  /f^.,  his  executors,   istc.   the  faid  fpecified  premifes, 
to  hold  from  Lady-day  then  next  enfuing  for  30  years  that  JK 
entered,  farr, ;  then  a  title  was  derived,  by  many  mean  affign- 
inents,  from  PT.  to  the  pbintifF;  and  it  was  alfo  (hewn  that  ^-*s 
revcrfionary  leafehold  intereft  came  by  aflignment  to  the  defend- 
ants, and  tlKrn  u  breach  of  the  covenant  for  finding  timber  fince 
the  rcfpcftive  titles  of  the  plaintiff  and  defendants  accrued,  was 
afTigned.     The  defendants  pleaded,  firil,  that  £.  did  not  afhgn, 
•  transfer,  and  fetovcr  to  W.  the  faid  premifes  {fpecifying  the  fame 

premifes  fpecified  in  the  iltchrsitxon)  moJo et/orma ;  three  other  pleas 
on  which  no  queftion  arofe,  and  another  plea  of  performance  and 
ifTue  being  joined,  it  appeared  in  evidenec  that  the  original  ieafe 
was  of  certain  tenements,  including  thofe  in  the  declaration  fpe- 
cified, at  a  rent  of  149/.  7^.  10  J.,  and  that  it  contained,  amongf^ 
other  covenants,  one  on  the  part  oi  £,  to  repair,  and  another  on 
the  part  of  R,  to  find  timber,  as  flared  in  the  declaration.     The 
indenture  between  E,  and  J^.,  reciting  the  Ieafe,  witnefTed  that  E. 
affigned  all  and  fingubr,  (s^c.  {viz.  that  part  of  the  premifes  fpc- 
pified  in  the  declaration,)   to  ^.,  his  executors,  adminiftrators, 
and  afTigns,    (fubjeft  to  the  exceptions,  refervations,  and  agree- 
ments aforefaid,)  at  the  yearly  rent  of  26/.  2/.,  payable  tp  E.  Then 
there  was  a  covenant  by  /^.,  his  executors,  adminiftrators,  and 
affigns,   to  repair  at  their  own  proper  cofls  and  charges,  (woo4 
and  timber  excepted,)  and  a  power  to  E,  to  re-enter  on  non- 
payment of  rent :  then  there  were  alfo  fevcral  other  covenant^ 
different  from  thofe  in  the  original  Icafc.     A  verdift  having  been 
found  for  the  plaintifl'on  all  the  ifTues,  a  new  trial  was  moved  for 
on  two  grounds;   ?ft,  that  the  rent  wasreferved  to  E,i  2d,  that 
the  covenants  between  E.  and  Jf^.  were  not  the  fame  with  thofe  in 
r^d^^'h^^'  ^^^  original  Ieafe ;   and  the  cafe  of  Poultney  and  Holmes  {a)  was 
in^  a'reim*'    relied  on.    But  the  rule  was  difcharged ;  and  Bulier^  J.  faid,  tha^ 
for  y«»rB,      ij  jpight  bc  a  qvic (lion  whether  the  new  covenants  in  the  convey- 
*e*r'rd^'*'   arvce  from  is.  to  JK  were  good,  and.oa  that  gave  no  opinion. 
thJcc'qmr-    ^Wt'he  f^id,  ,certa^(ilj^that  was  an  afUgnment:  there  was  no  re 
icrs  was  to     vcrfion  left :  that  thcf e  is  no  dopbt  but  there  wasiuSctent  privity 
wJ^^thf"^  ff>r  the  dcfendaii|s/^s  affignecs  of  the  rcverfion,  to  maintain  an 
aelion  on  the  covenantSj  on  the  origjnal  leafe^  againft  the  plain- 

^       •  ti/Fi 


tiff;  and  tbat  the  remedy  was  mutual,  fo  as  to  entitle  the  plaintiff  fliintiff'tfaat 
to  the  advanrvige  of  the  original  covenants  on  the  part  of  the  Icffor.  J*  *°"*^ 
Palmer  \.  Edwards  and  anotber^  Eafi.  23.   Q.  3,  Dmg,  187.  n.  mT»ioAht 

y^  S^)*  *  rema'njer  of 

the  tei»m, 
paying  to  the  defendant  the  fame  rent  as  was  referved  upon  the  original  leaie.  The  plaintff  took  pof* 
I'cffiun.  The  aft  on  was  trefpafi  a^ainft  thr  dereodant  for  re-entry.  It  was  objeOcd.that  this  amounted 
to  a&  aiSgnmenc  of  the  leafe,  and  was  therefore  void  by  the  ftatute  of  fraudt,  nor  being  in  writing ;  to 
which  it  was  infwered  for  the  p.aintifT,  that  it  muft*  be  taken  ai  a  lea(e  and  fot  as  an  iffignmrnt^ 
becaufe  the  refcrvation  was  to  the  leflee  «nd  not  to  the  original  leflb/,  «od  the  lellVe  m'ght  lOrfintaia 
debt  for  rent  upon  n,  t^ougo  he  could  not  diftrain  for  want  of  a  reverfion  |  and  of  tbat  opini;^n  wal 
Pratt,  C.  J.,  before  wh  m  the  caufe  was  tried.  Puultney  v.  Holmes,  Mich  7  O.  i.  Str.  4Q5. 
BoUtr,  J.  in  giving  judgment  in  the  cafe  of  Patnaer  ▼.  Edwards,  faid,  that  the  cafe  in  Str.  did  not 
come  up  to  that,  the  former  cafe  only  determined  that  what  cannot  be  Tupporccd as  a^  affignmcat  ihould 
W  good  as  an  undcr*lea(e  agatnlt  the  party  giaorin^  it,    Vidt  Doug.  x88. 

(O)  What  will  extinguiflx  a  Covenant,  or  not.         [  ^  ] 

6Viocr4i5. 

1 .  1 N  a  cafe  where  a  ieafe  was  determined  to  be  void,  it  was  held, 

by  two  judges  againft  one,  that  all  the  covenants  which  ran 

along  with  the  land  were  void  alfo.     In  Kni^  v.  Palmer ^  l  Wilf. 

2.  Leafe  by  indenture  for  21  years^  at  annual  rent,  with  cove* 
nants  from  the  \ttkc  for  payment  ofihe  rent^  and  to  keep  in  repair, 
tstc.  {cafuahkf  hy  fine  only  excepted).  The  premifes  were  burnt 
down,  and  were  not  rebuilt  by  the  leffor,  after  notice  and  requeft 
from  the  leffee.  It  was  held  in  B.  R,^  that  an  a£tion  notwith- 
ftanding  lay  upon  the  covenant,  for  rent  accrued  after  the  fine. 
Bel/our  v.  fT^on,  1  Durnf  isf  Eaft.  310.  Sec  Cbe/lerfield  v. 
Bolton^  ftafed  in  pi.  12.  of  the  fe£k.  to  which  this  is  a  fupplement; 
and  Monci  v.  Cooper  in  1 8  Vin.  5 1 7.  pi.  1 4*  S. P.  See  alfo  i  Fonb. 
SV.  ofEq.  370, 

3,  The  fecond  ground  of  the  decifion  in  the  cafe  of  Webb  r^ 
Ru/Jil  (dated  in  (A.  3),  ante^  pi.  5.)  was,  that  even  fuppofing  the 
covenants  there  in  queftion  had  been  entered  into,  not  with  A,^ 
but  with  J?.,  the  fubfcquent  conveyance  of  the  fee  to  BH  devifed 
deftroycd  the  revcrfion  of  the  99  years  term,  upon  which  the 
1 1  ytars  term  was  expe£tant ;  and  thus  the  cftate  upon  which 
thcfe  covenants  would  have  been  in  that  cafe  attendant,  no  longer 
cxiftcd.  And  Lord  Kenyan  ftate4  Tbrh  y.  Barton  from  Moor  94;^ 
where  a  perfqn  made  a  leafe  for  100  years,* and  the  leflcc  made  an 
under-leafe  for  20  years,  rendering  rent,  with  a  chufe  of  re-tntry ; 
afterwards  the  original  Icflbr  granted  the  reverfion  in  fee,  and  the 
grantee  purchafed  the  reverfioii  of  the  (100  years)  term;  and  it 
was  held,  that  the  grantee  fliould  not  have  either  the  rent  or  the 
power  of  re- entry  J  for  the  reverfion  of  the  term,  to  which  they 
were  incident,  was  extingttilbed  in  the  reverfion  in  fee.    3  Durnjn 

§^-^e/?,  402-3. 
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6Vincroi«    ^U)  Govtiiant  that  he  has  fall  Power,  l^<.  to 

convey,  feff. 

ndtpefi^  I.  tN  an  z€tlon  of  covenant  the  declaration  itated  indentures  o^ 
**««'(?f)t  ^  leafc  and  releafe  made  thfe  27  ind  28  jifirU  1780,  between 
^'  ^  the  defendant  and  A,  by  which  the  defendant;  for  a  certain  funi 
of  money,  granted  certain  premifes  Gtaated  in  the  province  of  New 
Tork  in  NortB  Jmgric'a  to  B.  in  the  releafe  there  ^as  a  covenant 
by  the  defendant,  that  he  th^h  was  true,  lawful,'  and  rightfu! 
owner  of  the  faid  premifes,  and  was  feifed  in  his  owii  right  of  a 
fure,  perfe£t,  abfplute,  and  indcfeafiblc  cft^ite  of  inheritance  in  fce- 
^mple  in  the  fan^e,  with  the  appurtenances;  and  ha4'fult  power 
and  authority  to  grant  and  convey  the  fame  in  manner  above 
mentioned,  and  that  B»  might  for  ever  thereaftfi;^  ^^J^*  (S^^*  ^hp 
premi&s  vv;[th  {he  appurtenances,  without  t(ie  le|,  ^rouble,  hiiw 
dranc^^  moleftation,  interruption^  or  denial  of  ^he  defendant,  hi$ 
heirs,  &r.  and  of  and  from  all  and  every  other  perfon  or  perCons 
whomfoeyer ;  and  that  £^,  his  heirs»  ^f.  might  enjjpy  the  fame, 
&€.  frc^Q  from  incumbrances,  isfc*  The  indenture  aKq  containe4 
^  general  warranty.  The  declaratipp  then  flated  a  fj^nt  in  fee 
pf  thp  premifes  from  B>  to  the  pi^inti6r»  by  ipdenturca  of  I$;a^  and 
releafe,  dated  the  i;  and  16  ^^^rjf  1782;  and  th^n  aflfigned  as 
breacbtfSjthat  the  defendant,  at  the  time  of  making  t)ie  indentfures 
between  him  and  J3.,  was  not  feifed,  (sTr,  nof  hiid  ful)  po^iirer  and 
authority  to  grant  and  ^onvey  the  premifes  in  manner  above  men- 
tioned i  but  on  the  contrary  thereof,  the  faid  pren  ifes,  long  befor^ 
and  at  that  tirne,  Were  forfeited  to  and  vefled  in  the  people  of  the 
ilate  of  Nfp^  /2?ri/by  virtue  of  an  a£l  psQed  by  |he  people  pf  the  faid 
ftate,  reprefenfed  in  fenate  and  aQembly*  2diy,  That  the  plaintiff 
COUI4  npt  hold  and  enjoy  the  faid  premifes  quietly  $  but  on  the  con^ 
IrsfVy  thereof,  after  the  time  of  making  the  faid  indentures  abov^ 
iner)tioned  refpe£lively,  to  wit,  on  the  ift  Jofiuarv  l^^u  certaiii 
perfqps,  commiffioned  under  the  authority  of  the  uid  aA,  entere^ 
^nto  (he  (aid  premifes,  and  expelled  the  plaintiff.  The  defendant, 
after  thrc^:  'pjcas  00  vvhieb  iflues  Were  joined,  pleaded,  (4th,}  that  a( 
the  tiine  pf  malting  ^e  fuppofed  a' A  by  the  people  of  ff cm  Tori, 
thofe  j^ople  ikr((rcT|ibje£|s  to  the  king,  and  in  open  rebellion  againft 
}iim  and  hps  gpvf*rrimkn^.  5th,  That  at  the  prn^  of  making  that 
a£l  and  the  tn))pntbres'l>etween  the  defendant  and  J3.,  the  plaintiff 
aird  defenclant  VdCfi  fubje£ls  refiding  in  Nrui  Tork,  under  the  go- 
vemmcntaii4  profe^ipp  of  tfie  king  i  and  that  the  faid  indentures 
wereeiecuted  fo  J^.t  99  9  hujlee.fqr  the  plaintiffs  and  that  at  die 
time  of  executing  the  fame|  ttip  people  of  Niw  Tori  were  fubjeds 
^o  the  king,  and  in  op^ti  ye^llion  againft  him  and  bis  government 
To  the' 4th  plea  the  plaintiff  ireplied,  that  before  the  making  the 
fird-mentiou^d  indcmutes,''Uhd  Jof  the  faid  aA,  to  wit,  on  the 
^  pa.  1 776,  the  people  of  the  ftate  oiUewTork^  together  with  the 


people  of  the  other  ftatcs  of  North  America,  having  been  fefni|9l| 
Colonies  belonging  to  the  king,  had  renounced  all  dlegianceto  thi? 
jcing,  and  declared  themfelves  free  and  independent  ftates ;  and 
that  from  that  time  until  the  treaty  of  peace  after  mentioned  there 
was  open  war  between  |hc  king  and  thofe  ftateSi  and  that  they  did 
not  after  acknowledge  allegiai^ce  to  the  Mug,  except  in  certain 
parts,  of  which  for  a  tinje  the  lying's  armies  kt^pt  hoftUe  pofleffion  ^ 
and  further,  that  fof  putting  an  tri)d  to  the  f^iid  war,  by  a  defi- 
nitive treaty  of  peace  between  the  king  and  the  faid  ftates  on  the 
3d  September  17I3,  the  king  did  acknowledge  the  faid  ftates  to  be 
foverttgn  and  independent  (^ates,  and  did  relinqu|fii  all  claims  to 
the  governzpen^  and  territorial  rights  of  ^he  fame.  Tq  the  5th  the 
replication  was  the  fame  as  to  the  former,  ftating  the  city  qtNiW. 
Tort  to  be  p;irt  of  the  ftate  of  Nixu  Tori,  and  that  the  piaintiflF  and 
defen^iant,  after  the  4  O&oher  1776,  refided  in  the  fame  city,  under 
the  government  and  prote^iion  of  the  king,  during  fuch  time  only 
as  the  armies  of  the  king  kept  hoftilc  pofleffion  of  the  faid  city. 
To  both  thefe  replications  the  defendant  (demurred.  And  the 
plainc}flF  having  joined  in  demurrer,  meant  to  fubmit  asa  propo* 
fition,  that  the  defcn4ant  at  the  time  of  entering  into  the  cove- 
nant h^id  npt  a  good  title  to  the  premifes,  ioafmuch  as  thej  we^ 
then  Veiled  in  the  ftate  of  New  Tori  by  an  zCt  of  confi(catioQ» 
that  ftate  having  then  publicly  renounced  all  allegiance  to  this 
country,  and  t^eir  indcpendei^cy  being  afterwards  recognized  hj 
a  treaty  of  peace,  in  1783,  which,  though  not  figned  till  after-r 
wards,  yet  had  re)4tioi}  to  the  time  when  thofe  ftates  declared 
fbemfelves  independent.  9h^  the  court  gave  judgment  for  the 
defendant,  having  i)o  doubt  about  the  law  as  it  refpeQed  this  mat- 
ter ;  and  thinking  that  it  would  lead  to  the  dtfcuflioo  of  improper 
topics,  would  not  permit  it  to  be  argued.  Dudley  t«  fpliwtt^  Eafi, 
i^  G^  3:  3  t*^  ^^h  B.  It.  584, 

♦  •  •  * 

(Z)  Fpr  quiet  Pnjoymentt    And  Pleadings*         «vmHr4H- 

y  •   A  CnON  againft  the  eiecutors  of  Sir  7-  A.  on  a  covenant  in  a  PUt  BoUer 
*•  l^fe  made  hj  the  teftator  (for  himfelf,  his  heirs  and  affigns)  ^'  *'"'*^* 
with  the  plaintiff  for  quiet  enjoyment.    The  plaintiff  had  l^en  jSi,  {%^^ 
cvided  hy  I'P'd  T'»  ^^  had  fucceeded  tp  the  teftator*s  eftates;  pL  ii« 
and  the  d^'fendani  pleaded,  thaf  Lord  T^,  at  the  time  of  his  entry 
into  the  premiies  and  eyi^ting  the  plaintiff,  did  not  claim  nor  waa 
entitled  to  the  premifes  by,  from*  or  under  the  faid  Sir  J.A.    At 
the  trial  a  fpecud  verdi£i  waf  found,  ftating  in  tSc£t,  that  Lady  jtm 
l>eing  feifed  in  fee,  intermarried  with  Sir  J.  A.  \  that  after  the 
inarriage  by  indenture's  between  Sir  J.  and  Lady  A.  of  the  one 
part,  and  truftees  therein  named  of  the  other  part.  Sir  7*  and 
)«ady  A  covenanted  to  levy  a  fin^,  the  ufes  of  which  they  thereby 
declared  to  Si?  J.  for  life,  remsMnder  to  truftees  to  fecure  500/. 

Srr  anet.  to  Lady  A.  {as  life  i  remainder  over,  with  a  power  to 
If  7.'  A*  to  |xu|ke  Icafcs  opder  the  ufual  rqftri^oos.  and  with  a 
*•     vf    '  jomt 
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joint  power  of  revocation  to  Sir  J,  and  hzAjA.  during  their  joint 
lives  i  that  a  fine  was  accordingly  levied ;  that  afterwards,  by  a 
joint  deed,  they  revoked  all  thofe  ufes  declared  by  the  above-men- 
tioned indentures,  which  followed  the  cftate  for  life  and  power  of 
leaHng  given  to  Sir  J*^  and  declared  new  ufes  to  Lady  A.  for  life, 
with  intermediate  remainders;  remainder  to  liOrd  ST.  in  tail.  That 
afterwards  Sir  7.  made  the  leafe  to  the  plaintiff  containing  the 
covenant  on  which  the  adlion  was  brought,  and  which  leafe  was 
not  agreeable  to  the  leafing  power  referred  by  the  fettlemenu 
That  the  plaintiff  entered;  that  Sir  7.  A,  died  foon  after,  and  all 
the  prior  eftates  behifi^  determined,  Lord  T'.'s  eftate  veiled  in  pof* 
fefiion ;  and  that  he  had  taken  advantage  of  the  defed  in  the  leafe, 
and  had  eviAed  the  plaintiff.  The  queftion  was,  whether  Lord 
T*.  claimed  under  Sir  ^.,  or  only  under  Lady  A. :  if  the  former, 
the  plaintiff  was  entitled  to  his  afiion.  And  per  Lord  Mansfield^ 
C*  J.-^Juftice  is  ftrongly  with  the  plaintiff.  It  is  true  that  a  fine, 
and  the  deed  to  lead  the  ufes,  are  to  be  conGdered  as  one  convey- 
ance I  but  as  Sir  J.  was  a  neceffary  party  to  the  fecond  declaration 
of  ufes  by  which  the  eftate  was  limited  to  Lord  7".,  his  lordfhip 
certainly  claimed  under  him  within  the  meaning  of  this  covenant. 
Undoubtedly  Sir  y.  covenanted  again ({  his  own  a£ls ;  and  the 
new  linditations  were  created  by  one  of  his  own  ads*  Hurdy^ 
pktcher  and  another^  Mich.  19  6.  3.  Doug»  43. 

2.  The  declaration  ftated,  that  the  defendant,  by  an  indenture 
of  a  certain  date,  granted  to  the  plaintiff  in  fee  a  certain  meffuagei 
{^r*  with  the  appurtenances^  together  with  all  and  fingular  out* 
houfes,  commons,  profits,  hereditaments,  appurtenances,  is^c.  to 
the  fame  belonging,  and  all  the  eftate,  istc. :  it  then  ftated  a  cove* 
nant  for  quiet  enjoyment ;  and  then  for  a  breach  of  that  covenant, 
that  the  plaintiff  had  not  peaceably  and  quietly  had,  ^c,  without 
any  let,  isfc. :  but  that  on  fuch  a  day,  and  from  thence  from  time 
to  time,  until  the  exhibiting  of  his  bill  on  divers  dajs  and  times 
during  that  time,  when  divine  fervice  was  celebrated  in  the  parifli 
church  of  0.|  (where  the  premifes  were  fituated,)  the  defendant 
^ifturbed  and  hindered  the  plaintiff  in  the  ufe  and  enjoyment  of 
two  pews  in  the  faid  parifti  church,  belonging  and  appertaining  to 
the  faid  meffuage  in  the  faid  indenture  comprifcd  and  releafed, 
and  parcel  of  the  faid  premifes ;  that  is  to  fay,  the  defendant  at 
fome  of  thofe  times  fat  in  thofe  pews,  and  at  other  of  thofe  times 
put  and  caufed  to  be  put  into  the  fame  divers  other  perfons  to  fit 
\n  the  foid  pews,  without  the  leave  and  agatnft  the  will  of  the 
plaintiff;  and  at  other  of  thofe  times  locked  up  the  faid  pews,  and 
kept  the  fame  fo  locked  up  without  tfie  licence  or  confent  and 
againft  the  will  of  the  faid  plaintiff,  and  hindered  the  plaintiff  and 
his  tenants  of  the  faid  meffpage  from  fitting  in  the  feid  pewS| 
whereby  the  plaintiff  could  not  enjoy,  6)V.  Hie  defendant  de* 
ipurred,  and  infifted,  that  though  the  injury  conriplftined  of  mi^ 
be  tbe.fubje£ir  of  an  action  of  trefpaf^  it  could  not' be  the  found* 
ationofthe  prefent  adion*  The  covenant  on  the  p^rtof  the 
grantor  beilig  to  indei^nify  the  grantee  againft  all  k^wfuldiftiirb* 
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ances ;  but  the  breach  affigned  was  an  unlawful  trefpafs  of  the 
grantor  himfelf «  and  the  covenant  did  not  extend  to  the  tortious 
a£l8  of  the  grantor.  But  the  plaintiff  had  judgment ;  for  the  a^ 
complained  of  was  an  aflVrcion  of  right.  It  is  not  necefiary  in  this 
)cind  of  a£lion  that  the  party  againit  whom  it  is  brought  (hould. 
have  a  title ;  it  is  fufficient  if  he  does  the  a£t  und^r  the  claim  of 
one.    Lloyd  v.  Tomkiei^  Eaji,  27  C  3.   i  l^erm  Rep,  B.  R,  671. 

3.  An  aflion  was  brought  againft  the  defendantSj  (who  were 
executors  of  JT.,)  in  their  own  right,  for  a  breach  of  covenant  con- 
tained in  an  aifignment,  by  way  of  mortgage,  of  a  leafe  belonging; 
to  the  teftator.  The  covenant  was,  that  notwithftanding  any  a^ 
(5*^.  dope  by  them,  the  affigned  indenture  was  a  good  and  fufficient 
leafe,  and  the  term  thereby  granted  was  not  forfeited,  furrendere<^ 
determined,  or  void  or  voidable :  tha,t  they  had  not,  fince  the  de* 
ceafe  of  tl>e  teftator  made  or  done,  iffe,  any  a<3,  l^c.  by  reafoa 
whereof  the  pircmifes  or  the  term  in  the  affigned  indenture  was 
incumbered.  And  that  notwithftanding  any  fuch  adi,  they  (the 
executors)  had  in  themfclves  good  right,  isfc»  to  affign*  And  that 
it  (hould  and  might  be  lawful  for  the  affignee^  (the  plaintiff,)  his[ 
executors,  ^c.  after  default  made  in  payment  of  the  fum  of,  Csr^« 
with  interefty  to  enter  and  take  the  rents,  is^c.  (in  the  ufual  way,) 
without  the  lawful  let,  i^c.  of  the  defendants,  their  executors^ 
Isfc.  or  any  other  perfon  or  perfons  whomfoever.  The  breac^ 
^ffigned  was,  that  the  plaintiff  was  cvi£led  in  confequence  o£.  ^ 
judgment  in  ejedment  obtained  by  T^  having  lawful  title  to  th^ 
premifes.  The  defendants  demurred  fpeciallv,  and  made,  two* 
points  in  obje£tion  to  the  declaration  i  ift,  that  executors  caji 
only  be  underftood  to  covenant  againft  their  owa  a£l;s;  and  thatj 
the  words  "  any  other  perfon  or  perfons  whomfoever*'  muft  be 
therefore  retrained  to  perfons  claiming  under  them ;  ad,  that  it 
did  not  appear  that  T.\  title  commenced  by  any  a£t  of  the  de- 
fendants, or  prior  to  the  affignment  made  by  them  to  the  plaintiff^ 
who  might  therefore  have  been  evicted  by  means  of  fome  a^done 
by  himfelf  fince  the  affignment.  And  on  this  ad  point  the  court! 
gave  judgment  for  the  defendants.  NobU  v/  King  and  amihiKp 
Trin.  28  G,  3.   I  H,  Blmckft,  34. 

4.  In  the  cafe,  pi.  i.  of  letter  (U),  anUf  the  covenant  beings  yUt%%H,^ 
that  tjie  purchafcr,  his  heirs,  i^c,  might  tot  ever  thereafter  have,  Ji^^***^" 
hold,  occupy,  poflcfs,  and  enjoy  the  premifes,  with  the  appurtc*  Aid,  <"if « 
nances,  ^V.  without  the  let,  trouble,  hindrance,  moleftation,  in-  ''icafebe 
terruption,  or  denial  of  him  the  defendant,  (the  gnmtor,)  his«l|j"***^ 
heirs,  &r.  and  of  and  from  all  and  every  other  perfoo  and  perfons, «<  jmbf 
whomfoever ;  and  there  being  alfo  a  general  warranty.  The  plain-  *'  (>e«^  fo 
tiff,  in  fupport  of  his  cafe,  meant. to  fubmit  as  a  propofition,  that. «!  }^*  ^ 
he  covenant  extended  not  only  to  ^&%  done  by  perfons  having  or  «  charic* 
claiming  title,  but  to  an  evi£iion  even  by  a  wrong-doer,  and  to  "  '^^  *>T 
have  relied  on  the  cafe  of  MountfordY.  Catefrj^  Dyer^  328.    But  "  ^e*^ 
the  court  were  clear  in  point  of  law  for  the  defendant  \  for  even  **  a  ftnogct 
i  jenefal  warranty,  which  is  cQU95jY€a  taj?m».n«rc  general. ;;jj^^ 


4^0  Cobenant 

**  ovft  the  than  the  covenant  m  queftion,  has  been  reftrained  to  lawful  inter* 
•*  «iUtor^     ruptions.     Dudley  v.  Foilhtt,  Eaft.  30  G.  3,  3  Tmn  Rip*  B.  IL 

•«  not  have  a   5**4- 

<<  wxk  of  coYcnant  tgiinft  ^t  leflbr.  But  if  he  to  whom  the  Hf  ht  belongs  oofts  the  tcnwr»  t)m  Ik 
•re  Ul  have  covenant  agaioft  hit  leflbr/*  HJe  alfo  Tifdaile  v.  Sir  W.  EiTek.  Moor,  8$i.  ikib  31, 3^ 
Cliaoillowcr  v.  Prieftley,  Cro.  Elix.  914.  Broking  v.  Cham,  Cro.  J^.^^^.  RunoodnM, 
Cxo.  Ctx.  5*  aod  Hays  v.  Bicker0afFy  Vau|^h.  iiiS*  whi^  are  to  the  iamc  attBU 

5.  In  a  leafe,  the  lefibr  covenanted  for  quiet  enjoymeot,  with- 
put  the  lety  fuity  troublci  niole(l.ationj  or  inter^uptioa  of  him  the 

,  Jeflbr,  his  heirs  and  aflignsi  or  of  any  other  perfon  or  pcrlans 

whomfocTer.  In  a  declaration  by  the  affignee  of  the  leflee,  ic 
breach  afligned  was^  that  the  leflbr  at  the  time  of  making  the  de- 
mife,  or  at  any  time  before  or  afterwards^  had  not  any  right  or 
title  whatfoever  to  make  the  faid  demifei  nor  cogild  the  ^biatiff 
peaceably  and  quietly  have,  Cs'f .,  for  thaif^bne  J.  B.  P.,  at  the 
time  of  making  the  demife  and  continually  from  thence,  had  law- 
ful right  and  title  to  the  premifes ;  and  having  fach  lawful  right 
an4  title,  on  fuch  a  day  entered  into  the  premifes  in  and  upon  the 
pofleffion  of  the  plaintiff,  and  eJeAed,  ezpelled|  and  amoved  him 
from  and  out  of  the  poflcflion  of  the  premifes^  and  kept  him  fo 
thereout,  ejedled,  bfc.  from  thence,  CsV.,  per  quod^  &c.  The  de- 
fendant demurred  fpeciallVf  objefting  that  it  did  not  ?ppcar  bf 
the  declaration  that  ?•  B.  P.  had  at  any  time  (hewn  his  right  to 
idle  premifes  by  or  under  any  le^al  procefs  of  law,  and  that  it  did 
not  appear  that  ^.  S.  P.  entered  i^pon  the  premifes  and  the  po(- 
feffion  of  the  plaintiff  thereof  by  or  under  any  legal  or  juft  proceis 
pf  law,  which  ou^ht  to  have  been  ftated  and  fliewn }  and  that  it 
did  not  fu0iciently  appear  what  title  Jf  B*  P,  had  to  enter  into 
the  premifes  in  and  upon  the  i>od<:ffion  of  the  piaintlff.  Bat  the 
plaintiff  had  judgment.  For  in  affigning  a  bfeaclb  of  coveoaot,  it 
is  fuScient  if  it  be  certaiii  to  a  general  intent }  and  when  it  is 
faid,  the  party  having  a  lawful  right  and  title  entercdi  it|tf  the 
fame  as  faying  he  entered  by  lawful  right  and  title.  The  objec- 
tion, that  It  was  not  ftated  that  the  plaintiff  was  evidcd  bf  lepi 
procefs,  was  abandoned,  the  precedents  being  againft  it,  ^ 
V.  Pserjiftf  EaA.  32  G.  3.    4  ^rrwi  Rfp.  A  tL  6i  7, 

6.  In  an  auion  of  covenant  on  a  leafe  for  years,  detenninabk 
on  livesi,  granted  by  the  defendant  to  the  plaintiff  on  the  7th  Jf»» 
vemhir  1788,  in  which  the  defendant  covenafited  that  the  plaintif 


jawiuijy  (jiaiming  unocr  mm,  <7c«  rnc  acciaranon  auc^cu,  **^ 
the  term  was  ftill  fubfiftihg,  and  that  the  plaintiff  was  nererlfl 
poffeffion,  or  received  the  rents :  that  on  the  91ft  DictnAerxW 
the  plaintiff  applied  to  the  tenant  in  poffeflion  to  attorn,  and  00 
his  refufal  brought  an  ejei^ment  to  recover  poffeflion,  which  vai 
defended  under  a  leafe  granted  by  the  defendant  the  29th  &^ 
^fr  1788  to  a  third  perfon,  for  a  tei^p  commendng  before  Ac 
plaintiff's  term  \  and  |hat  on  the  |rial  of  the  ejeftmeot  tk 
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plaintiff  was  prevented  from  recovering  by  reafon  of  tliat  leafci 
per  quod  the  plaintiff  was  prevented  from  holding  and  enjoying;, 
{rr.  contrary  to  the  defendant's  covenant.  The  defendant  plead- 
ed, that  from  the  date  of  the  leafe  granted  to  the  plaintiff  until 
the  right  of  re-entry  after  mentioned,  the  plaintiff  might  lawfully 
have  held  and  enjoyed  the  premifes  without  the  let,  (5*t-«  of  the 
defendant  or  any  other  perfon  claiming  under  him,  and  that  during 
that  time  no  let^  lie.  was  made  or  occafioned  by  the  defendant  or 
any  other  perfon  claiming  under  him :  that  during  the  term,  to 
wit,  on  the  25th  March  T7899  two  (hillings  of  the  rent  became 
due  from  the  plaintiff  to  the  defendant,  and  the  plaintiff  not  pay- 
ing within  twenty-one  days  afterwards,  the  defendant  became  eI^- 
dtled  to  re-enter  by  virtue  of  the  provifo  in  the  leafe;  and  that 
thereupon  on  fuch  a  day  the  defendant  did  re-enter.  The  plain- 
tiff demurred  fpecially,  and  took  two  obje£lions  to  the  pleas, 
I  ft,  that  no  demand  of  rent  was  dated  previous  to  the  re-entry  by 
the  defendant:  and  ad,  that  the  plea  was  no  anfwer  to  the. de- 
claration, bccaufe  it  dated  that  the  plaintiff  might  lawfully  have 
enjoyed  during  the  firft  half  year  of  the  term,  when  it  appeared 
by  the  declaration  that  he  could  not  have  entered  at  any  time  on 
account  of  the  prior  fubfifting  leafe  granted  to  the  third  peifon. 
The  court,  without  hearing  any  argument,  gave  judgment  for 
the  plaintiff.  Ludwells*  Newman^  Mich.  36  G.  3.  6  Term  Rep. 
B.  R.  458. 

(F.  a)  Not  to  alien,  &c.  *J25!ll!i* 

1.  f>  By  indenture  leafed  two  farms  to  JT*.  for  a  term  of  years, 
^  *  in  which  leafe  there  were  inferted  the  ufual  and  proper 
coivenants  on  the  part  of  the  tenant,  and  alfo  that  he,  his  exe- 
cutors or  adminiftrators,  (hould  not  affign  the  leafe,  or  any  part 
of  the  premifes,  without  the  confent  of  the  leffor  in  writing. 
H^»  entered  and  became  a  bankrupt,  and  H,  was  chofen  afligneey 
who  after  occupying  the  premifes  for  fome  time  made  a  fraudu- 
lent aflignment  of  them  to  R.  Lord  Hardwicke^  C.  was  of  opinion 
chat  the  covenant  not  to  aifign  did  not  bind  H.  at  law^  for  thd  ^ 
meaning  of  that  covenant  was  to  reflrain  the  leflee  from  aflSgning 
over,  and  in  general  it  would  be  a  hard  cafe  to  prevent  affigneea 
of  a  bankrupt  from  affigning ;  but  that  it  was  otherwlfe  in  cafe  of 
a  fraudulent  aflignment ;  and  he  decreed  that  H,  (hould  pay  rent 
which  had  become  due  fubfequent  to  the  aflignment  to  R.  FhU* 
pot  V.  Hoare  and  Robertfony  Mich.  15  G.  a.    AmUeVf  480. 

a.  Leflee  for  a  i  years  covenanted  that  he  himfelf,  his  executors  K.  B.  Tbtit 
or  adminiftrators,  (hould  not  nor  would,  at  anytime  or  times  **^"*V*^ 
during  the  demife,  q/Jign^  transfer^  or  Jet  over^  or  othernoife  do  or  7!*l^^  je- 
ptd  aiwaj  the  indenture  of  dcmile,  or  the  premifes  thereby  demifed,  •*  nife**  h 
or  any  part  thereof,  to  any  perfon  or  perfons  whomfoever.  with-  jj*'*  **7*c. 
out  the  licence  and  confent  of  the  leflbr,  his  heirs  or  afligns,  in  ^m\t  s^- 
writinff  firft  had  and  obtainod.    Afterwardsj  without  licence;  he  'm  wKofe  rr. 

demifed  »*«^ 
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court  it  (tid  demifed  tht  premi'fcs  to  the  defendant  for  14  years,  being  tWf 
to  hive  ob.  months  fliort  of  his  own  term.  The  leiTor  brought  ejedlmenti 
th^devifing  *"^  ^^^  qucftion  wa3,  whether  he  was  entitled  to  recover  by  vir- 
t  term  is  a  tue  of  the  Covenant  i  The  court  were  of  opinion  for  the  defend- 
A»ingorput.  ant,  (the  undcr-kflcc,)  for  the  words  «  ^^«,  transfer^  and  fct 
SStlhe^ief!  *'  ^^^"^'^  ^^^  ^^^^  words  of  affignrncnt*  <•  Otherwfe  do  or  put 
Icebecomiag  '<  avwf^  fignifits  any  mode  of  getting  rid  of  the  premifes  eotirelji 
•  bankrupt  ^xii.  cannot  be  confined  to  the  making  an  under-leafe^  The  courts 
•rdoUigTt*  J^*^^  always  held  a  ftri£l  hand  over  conditions  for  defeating 
iway ;  that  leafcs.  Very  eafy  mode^  have  always  been  countenanced  for  pat- 
teSrt?i!V  ^'"?  *"  ^^^  ^^  them.  The  leflbr,  if  he  pleafed,  might  hate  pro- 
patting  it  vided  againft  the  change  of  occupancy  as  well  as  againfl  an  affigQ* 
sway  \  fo      ment,  but  he  has  not  done  fo.   ,  Crufoe  esi  detH.  BUncoHh  t.  Bugbu 

b^cJnfcffin'   ^'■'''-    "  ^-  3-     ^^'^¥'  7^^- 

ajudgment,  and  htviagtfae  lermcaken  in  execution,  it  the  like ;  bat  none  if  tfaeiTe  atnoont  to  to  affigBmcm^ 
'  or  to  a  breach  of  the  covenant  or  condition.  The  fame  points  were  taicen  for  granted  by  the  couofct 
in  the  cafe  of  Holford  v.  Hatch,  reported  by  Mr.  Douglas  (Rep.  1 8  3),  who  fa>f,  that  (hey  havelicce 
keen  very  much  vgitated  in  a  caff,  Denne,  Leflee  of  Earl  Stanhope,  v.  Skeggs,  Trio,  ai  G.  3. 
(lb.  n*  %o,)  In  which  latter  cafe  the  queftion  was,  whether  in  cafe  of  ftlcb  a  cofcnant  mn  aetoter 
could  afliign  to  carry  into  ef  ecution  the  purpofes  of  the  will  f  aod  the  court  were  equally  divided.  Vidt 
Efpin.  Ni.  Pri.  176.  f^uie  letter  (N/,  pi.  3.  In  an  indenture  of  ieafe  of  certain  prexnUea  for  xx  vears 
there  was  a  provlfo,  that  in  cafe  the  leiTce,  his  etecutors  or  adminiftratort,  flionld'at  tnj  time  let, 
kt,  or  aflign  over  the  demifed  pre.Titfcs,  or  any  part  thereof,  without  the  lipence  or  confeotof  the 
leflbr,  his  eXFCutort,  adminiftrators,  or  aflfi^ns,  the  leaie  ihould  be  abfolutel^  void  to  all  intents  aad 
purpofes  whatfoever^  and  that  from  thenceforth  it  fliould  be  lawful  fur  the  ieHbr,  bis  executors,  ftc.  to 
re-enter.  The  lefffe  cnccrtd  and  died  inteftjie,  and  his  adm'miftratrix  demifed  the  prenlifea  for  the 
tcmaindcr  of  the  term,  faving  one  dajr*  at  an  mcreafed  rent,  which  flie  referVed  to^erCelf.  The  afigaee 
ef  the  leffbr  brought  an  ejcdlment,  and  it  was  defermined  to  be  the  meaning  of  the  covenaot,  that  it  the 
/  leflee  p!irt  with  the  premifes  even  for  a  pare  of  the  term  his  Ieafe  ihould  be  vacated,  and  that  the  prov<£> 

extended  to 'the  adminii^rauix  by  the  exprefs  ft  f^uiacion  of  the  parties.  If  indeed  the  words  **  execa- 
*^  tors,  &c.**  had  not  been  inferied  in  the  provifo,  it  might  have  been  doubfed  whether  the  ieftrdio«a 
extended  to  the  cafe  of  the  reprefcntariTe.  And  it  WM  faid  that  this  cafe  differs  from  chat  of  Lard 
Stanhope  v.  Skeggs,  for  there  the  term  was  takc^  in  execution ;  and  the  ground  on  which  the  court 
entertained  a  doubt  was,  that  tlie  aflignment  was  the  ad  and  operatbo  of  Ua-  and  n6t  the  ad  of  toe 
party.  Vioc  tx  dem  Gregfon,  Widow,  v.  Harriibn,  Eaih  aS  G.  3.  x  Term  Rep.  B.  R.  4x5.  Vide 
Roc  at  dem  Hunter  v.  Galiiers  and  others^  Afiignees^  x  Term  Rep*  B.  R.  I33. 

3.  Amongft  other  things  contained  iri  aft  ind^snture  of  Icafcj 

there  was  a  covenant  that  the  defendant  fliould  not  under-let^ 

alfign,  or  transfer  the  premifes,  or  any  part  thereof,  without  the 

confent  of  the  iefibr  in  writing  under  his  hand  and  feal  fiift  had 

and  obtained  ;  with  a  power  of  re-entry  in  cafe  the  leflee  fhoald 

not  obferve  the  covenants  in  the  Ieafe.    The  leflce  under-let 

various  parts  of  the  premifes  to  fereral  tenants,  arid  the  leflbr 

knowing  of  fuch  nnder-lettings,  yet  continued  to  receive  the  ren£ 

from  the- leflee.     A  queftipn  was  made,  whether  a  forfeiture  was 

incurred  by  the  under-letting?  and  if  it  were,  then  whether  the 

fame  were  waived  by  the  Icflbr's  acceptance  of  rent  fubfequcnt 

(«)  liiato   thereto  (a)?  .And  "Lord  Mansfeldy  C.J.  faid,  that  to  conftrue 

.be  ^^^^^^    the  acceptance  of  rent  due  Gnce  the  conditic>ri  brbken,  a  ^liif  er  of 

^5^/iJ5e*  the  forfeiture  was  to  conftrue  it  according  to'the  intention  of  the 

is  iffofaSo    parties.     Upon  the  breach  of  the  condition  the  leflTor  had  a  righi 

^^^^-  ***•    to  cnVtT }  he  had  notice  of  the  breach,  and  did  not  take  advantage 

iMiuli^a^  ^i  i^i  ^u^  accepti^d  rent  fubfc^uently  accruedi  whkfa  (beiseed  be 
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meant  the  leafe  to  Continue.    Goodright  eit  dem.  W'aUerv.  DaviJtf  no  Kcept> 
£^!/t.  ii  G.  3.   G»cp.  Hoi.  ^^l-^ 

can  make  it  to  have  a  continuance,  otherwifeit  is  of  an  cftite  or  ledfe  voidable  liy  etitry.  Co.  Liu.  215.1. 
■od  cites  Rrowoing  ▼.  Helton,  Q.  R*  2  A  3  Ph.  &-M.  Plowd.  131.  where  ic  W4s  fo  laid  down  in 
argument  by  Hamliey,  ib.  x^6.  But  it  was  fo  rcfolved  in  Pennant's  cafe*  B.  H.  Trin.  38  Eiia. 
3  Co.  O4.  b.  and  in  Fioch  ?.  Throgmerton,  Scacc.  33  £Ifx.  Cro.  Elix.  aao.    ytdt  Doog.  57.  n«  {^i^)* 

4.  A  covenant  that  the  leffec  ftall  notalien,  a&i^ti,  or  mrfcf-let  But  Lord 
thtf  demifed  prcmifes,  or  any  part  ot  thcin,  without  the  leave  of  Thut!ow,c. 
the  Icflbr  in  writing  for  that  purpofc  firft  had  and  obtained,  is  a  J^cnfo'?/* 
fair  and  ufual  covenant  in  a  leafe.     Ruled  per  Lord  Ken^on'^t  njfi  nion  in  the* 
prius^     Morgan  Y.  Sia fighter f  Enfi.  3jG.  3.    Efpin.Ca/es^^.  cafcofrtca- 

Hay  (Trin.  31  G.  3.) :  he  falJ,  ihc  common  and  yfual  covcoanti  muft  mean  covenants  incidental  to 
the  leafe  ;  and  the  cile  before  hit  tordlh'p  being  an  'application  to  compel  a  fpecific  performance  of  on 
afrccmeot  tor  a  leafe  of  eticiin  premifoa  upon  comnnXilh  attu  ufual  covenaAts^'He  decIarM  the  leflbr  had 
mo  right  to  have  a  clause  ioXexudxcftfaixMag  alienaiitn  withotti  licence*    3  fifo.-  Ck.  R«f •  63s. 

(H.  a)  WKat  are  mutual  Cbveiianfs :  And  Pleadings*  fivber^ 

* 

i.lF  CQvcnant^  be,  tliat^^'Iic  the  plaintiff  well,  truly,  and  n/r title, 
*  •«  faithfully  doiog^falfillfng,  and  performing  all  and  ungular  Condition, 
•«  thercfvenanti,  daufes,  recitah,  and' agfl;ementd  in  the  faid  in-     **  ^^^* 
*<  denture  contained,,  the  defendant  (hould  pay  the  faid  annuity;'' 
thefe  arc  mutual  covenants.     Apd  per  De  Greyy  C.J. — Where 
the  participle  **  doing,  performing,"  6j*^.  is  prefixed  to  a  covenant 
by  anothei^  perfon,  it  it  clearly  a  mutual. covenant,-  and  not  a  , 
condition  precedent.     Boooe  ▼.  Byre^  -Trin.  19  G.  3.  Blackft.  1312. 

2.  In  an  action  of  debt,  the  declaration  dated,  that  by  certain  In  delivering 
articles  of  agreement  made  25th  Af^rrA  1789,  between  certain  J"*op'nioa 
perfons,  naming  them,  oPwhom  the  defendant  was  one,  and  the  o"  Terr*^v 
plaintiff,  the  plaintifB,  m  conGderation  of  the  fum  of  3800/.  to  Duntse»  "* 
be  paid  as  after  mentioned,  covenatited  at  their  proper  cods  and  ^""^r,  j. 
charges  to  creft  a  certain  building,  according  to  certain  plans,  S^k  uwa 
and  in  every  refpeA  to  finifh  and  complete  the  fame  on  or  before  down  by 
the  29th  September  then  next;  in  confidcratiou  whereof  the  faid  ^^«'^^«ltja 
perfons  covenanted  to  pay  the  faid  3800/.  by  certain  inftalments,  Tho^^* 
dating  them,  as  certain  parts  of  the  building  {hould  be  advancing,  "  that  if  a 
and  alfo  to  pay  in  a  reafonable  proportion  for  extraordinary  work  ",^*y  *»*•?- 
and  variations  from  the  original  plans.     After  dating  the  articles  «« f^rdit 
fully.  It  was  averred  that  the  plaintiffs,  after  making  the  articles,  **  payment 
and  before  commencement  of  the  aftion,  erefted  and  finifhed  the  **  ^^'""neya 
building;  and  that  the  fame  wouhl  have  been  in  every  refpcft  «'dayiMo 
finidied  and  completed  on  or  before  the  faid  29th  September  after  "  happen 
the  making  of  the  agreement,  but  that  the  plaintiffs,  by  the  di-  "  V^""^*  '**• 
r^Aions  of  the  defendant  and  the  other  perfons  named,  made  «<  be  perl** 
divers  alterations  and  variations,  and  in  many  refpe£ts  deviated  *'  formed, 
from  the  original  plans,  and  were  thereby,  without  any  default  of  "  """^'on 
them  the  plaintiffs,  hindered  and  prevented  from  finiftiing  and  «  brought 
completing  the  building  by  the  time  appointed,  but  were  alfo  '*  ^o^  the 
obKged  10  .petform  ccrtaio  extraordinary  work  over  and  above  \\  J^^f/^j^^ 

what 
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•'dilBtbc  ^^*^  ^^  originally  deCgiied  and  (lipulated  for*     h  was  didi 

•*  done,  for  avcrredy  that  the  plaiotift  dtferved  to  have  7059  /•«  and  a  breadi 

*\  ^^  waa  aiEgne4  for  aonrpaymefit  of  any  of  the  fums  of  money  in  the 

4*  party  te-  articles  of  agreement  fpeeified,  tstc.    The  defendant  demurred 

••  Ikd  upon  generally,  and  infifted^i  that  as  the  plaintiffs  had  pofuivcly  agreed 

«!^"*7*  ^^  complete  the  building  on  or  before  the  29th  September ^  it  was 

•<iaeeadcd  neeeflarj  to  (hew  that  it  was  completed  on  or  .btfore  that  day, 

4'  aoc  19  suid  that  the  ejieuCe  alleged  as  to  miikiog .  alterations  deviating 

{I  "^^  from  the  plan  was  not  tantamount  to  a  perforinah^e.     But  per 

N  aBcta*'  Bullir^  J.-*-T)ie  qneftidn  is,  whether  the  covenants  were  depend* 

«*  coii4itkia  i^at»  apd  whether  die  completing  the  building  Ufas  a  condition  pre- 

M  !!!?*»•  cedent  ?    l^ow  it  U  a  tu)e  long  eftabltsoed  ta  the  conftrnd^ion  of 

saabtdtM  covenaiitSy  that  if.  aiiy  >fiioney  is  to  6e  paid  before  the  chipg  is 

.thfYtv  done,  die  covenanti  ari  motual  and  independent    The  plaintifis 

llBEdt  s  \  ^^  therefore  eka^lv  entitled  to  their  iAion  fbr  ihk  mofaeyi  and 

7  Co.  1*0.  k  wiihoiit  aTcrring  perH>rmanci^  ud  t^t  defcadant  to  his  remedy 

VfbMaf  on  die  eovtoants.     tifn  §*i  iMkr  ▼;  IhaHi^  Sort.   HU. 

I  Saoal  3i>  The  ci^  tn  ^  Yatr  Boak>.4t  Ed.  y  s»  |.  b asfscafaiely  Isiii  by  l/iH  Cbke  a 
Ugbtic4*t  raic  to  b%  *iiUlSSfX.  7.  so»mKi  c J  wilh  Sit  JL  ^.  lo  Ibm  JiUs  ^tb  cbMcd^uVBl 
«<  anm  1b  die  war  wicH  FffMOh  aii4  Sirlt.F-  cofto^ioS  iisicfei^r  » psy bua  fany-two in<ilp}  aid 
«<eachparry  had e«|wa icnsdr,  one frr ibe fcf »8<#  jod  ibe Sthcr  for t^  met/.**  B«t  ft  affpean  « 
tbe  Year  Book  tbat  the  eovenaaiwu  half  ibc  aooty  ia  £%laad  bsfois  tbc|  west  to  Fraocr  i  ibe  pna- 
ciple  tbcrefbre  of  that  caft  agraet  with  ti^  d  >Artna  of  tufi  Hob  bi  Tbor^  v.  TliBrpe,  wie  okfeniid 
by  hia  in  is  Mod.  461.  So  aUb lo  PordSge  v  Colc»  i  Saupd.  )Tf.  wlyie  tfiere  «ia  aq  asreneac 
by  the  dcftndant  to  give  a  certaia  fum  le  Iba  pUinbff  for  bb  boda  ai^  bo«dci»  tobs  paid  Ms  tod  fano^i 
tod  ooly  5  s.  of  tbe  porchaie-moiiey  ««  advanced  at  dm  dine  df  Atkiot  Um  agf«einrbei  aa  aAioo  eo 
theagKeaDefttwatbaldatoliefordwfeadiM,  iiwifM^a  It  7f4l>  wfcbdil  fttwuig tbil br bid  citbcr 
fliidc  ot  tmdered  a  cbovejance  of  tbe  buds.    yd$  a  H.  Ibciw.  19a,  y 

3,  The  indenture  upon  whieh  an  aAion  of  covenant  was 
brought,  recitedi  that  the  plaintiff  bad  obtained  a  patent  for  aa 
invention  of  an  improved  oacthod  of  pneparing  the  materials  ufcd 
in  making  paper  \  and  that  th6  defendant,  who  was  a  paper-manu^ 
faQurer,  was  defirous  of  preparing  the  materials  for  making  paper 
according  to  the  plaintiff's  metluid ;  and  then,  in  confideratton  of 
coo  /.,  t;/2.  250  /•  paid  by  tb^  defendant  to  the  plaintiff,  and  the 
further  fum  of  250  /•  covenanted  to  be  paid  by  the  defendant  to 
the  plaintiffi  in  manner  after  mentioned :  the  plaintiff  covenanted 
that  he  would  to  the  beft  of  his  ikill,  and  with  all  poffible  expe« 
dition  teach  and  inftrud  the  defendant  in  the  method  of  preparing 
the  materials  ufed  in  making  paper,  according  to  the  fpecification 
and  according  to  the  method  which  be  then  ufedi  The  defend* 
ant,  in  confideration  of  the  plaintiff's  covenants,  covenanted  that 
he  would  on  or  before  fuch  a  day,  or  fooncr  in  cafe  the  plaintiff 
fhould  before  that  time  have  fufficiently  taught  and  ioftnified 
him  in  preparing  the  materials,  (5*^.,  pay  to  the  plaintiff  the 
further  fum  of  250/.  Breach  by  the  defendant  in  not  pay- 
ing the  faid  further  fum  of  250  A  on  or  before  the  day  men* 
Stoned,  or  at  any  time  afterwards*  The  defendant  demurred, 
becaufe  it  was  not  averred  that  the  plaintiff  had  taught  and  in* 
ftruQed  the  defcndaac  in  the  mcthod|  &^,    But  the  plaintiff  had 

judgmcns; 
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judgment ;  and  Lord  Kenyan  obferredy  that  whether  thefe  kinds 
of  covenants  be  or  be  not  independent  of  each  other,  muft  cer- 
tainly depend  on  the  g;ood  fenfe  of  the  cafe.  If  one  thing  is  to  be 
done  by  a  plaintiff  before  his  right  of  a£lion  accrues  on  the  de- 
fendant's covenant;  it  (hould  be  averred  in  the  declaration  that 
^at  thing  was  done.  Where  there  are  mutual  promifes,  yet  if 
Qne  thing  be  the  confideration  of  the  other,  there  a  performance  is  \ 

neceiTary  to  be  averred,  unlcfs  a  day  is  appointed  for  performance.  ,  * 

If  a  day  be  appointed  for  the  payment  of  the  money,  and  the  day 
is  to  happen  bw-fore  the  thing  can  be  performed,  an  ad  ion  may  be 
brought  for  the  payment  of  the  money  before  the  thing  be  done. 
The  plaintiff  covenants  with  all  pofFible  expedition,  not  by  any 
fixed  time,  to  inftrudt  the  defendant ;  and  in  confideration  of  the 
plaintiflF's  covenants,  the  defendant's  covenants  are  made.  The 
intent  of  the  parties  appears  to  be  that  the  payment  might  be  ac- 
celerated, but  (hould  not  in  any  event  be  delayed.  Campbell  v« 
Jomst  HiL  36  G.  3.    6  Term  Rep.  B.  R.  570. 

4*  Betides  the  plaintifPs  covenant  in  the  cafe,  pi.  3.  it  appeared 
there  was  another  confideration  for  the  defendant's  covenant,  for 
it  was  recited  that  it  had  been  agreed  between  the  plaintiff  and 
defendant,  that  the  plaintiff  (hould  permit  and  fuffer  the  defend- 
ant, during  the  continuance  of  the  patent,  to  prepare  the  materials 
for  makini;  paper  according  to  the  fpecification.  As  to  which 
Lord  Kenyan,  C.  J.  obferved,  that  though  the  fum  of  500/.  was 
divided  into  two  fums,  and  to  be  paid  at  different  times,  no  part 
vras  denominated  to  be  the  confideration  of  uGng  the  patent,  nor 
any  as  the  confideration  of  teaching,  but  one  entire  fum  is  adapted 
to  the  whole.  Under  the  agreement  the  defendant  has  a  perfeA 
right  to  ufe  the  patent,  and  the  inflruffion  of  the  defendant 
cannot  be  taken  to  be  the  mofl  material  part  of  the  confideration^ 
though  fome  advantage  might  arife  from  it.  The  covenant  to 
teach  is  but  a  part  of  the  confideration  of  the  500/.,  for  not  doing 
which  the  defendant  might  recover  a  recompence  in  damages. 
And  the  agreement  of  the  plaintiff  having  been  executed  in  part,  by 
transferring  to  the  defendant  a  right  to  exercife  the  patent,  he 
ought  not  to  keep  that  right  without  paying  the  remainder  of  the 
confideration,  becaufe  he  may  have  fuftained  fome  damage  by  the 
plaintiff's  not  having  inflrudcd  him.  Campbell  v.  Jones,  HiU 
36  G.  3.    6  Term  Rep.  B.  R.  570, 

(I.  a)  Determined,  and  waived  (j),  in  what  Cafes.    6vitier43S. 

{a)  yiJt  letter  (F.  a],  pi.  3. 

l.npHE  plaintiffs  covenanted  to  build  two  houfes  for  the  ^le-  Lord  Ken- 

*    fendant  on  or  before  the  i  fl  April  1 788,  in  confideration  of  \l^i^,;J,l^^ 
which  the  defendant  was  to  pay  500/.    The  declaration  ftated,  bUopinioi 
that  the  houfes  were  built  and  finifhed  by  the  i^  April  1788,  ac-  "»»*^^2^* 
cording  to  the  agreement ;  but  that  the  defendant  had  not  paid.  Hoiiiody  ^' 
Plea,  &t  that  plaintiffs  did  not  finilh  and  complete  the  houfes  by  aid,  Un- 
VoL.n.  Kk  ^«w  - 


4^«* 
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sBembcteJ  the  ift  April  1 788,  to  which  iffiie  was  joined.  On  the  trial  it 
SJlfh^b  ^PP^**"^^  ^^*'  ^c  ^ork  was  not  completed  on  the  i(l  April  178}), 
Carnck,  or  hut  that  the  parties  had,  by  a  parol  agreement  fubfequent  to  die 
Mcof  the  date  of  the  articlesi  enlarged  the  time>  and  that  the  whole  work 
Se°hMu«^  was  finiOied  before  the  expiration  of  the  enlarged  time:  upon 
i^nft  Barl  which  Heathf  J.  nonfuited  the  plaintiiF.  A  motion  was  made  to 
ty,  for  not  fct  afide  th^  nonfuit,  hot  the  court  refufed  a  rule  to  (hew  caufe. 
E^ral:  ^^^  ^^^^  Kenyan,  C.  J.  obfcnrcd,  that  the  declaration  charging 
It  app  ared  that  the  parties  had  ftipulated  by  deed  to  perform  a  fpecific  thing 
Mthe trial  on  a  certain  day,  if  the  plaintiflFwho  fued  on^hat  c^ntrad  was 
wter*ha3"'  ^^^  houud  to  provc  It  88  laitl,  thc  defendant  would  have  no  notice 
giren  the  of  that  which  he  was  called  upon  to  anfwer.  Littler  and  anotbfrr, 
defendant  a    Holland,  Eaft.  30  G.  3.  3  Term  Rep.  J?.  R.  ego, 

parol  Hcertce  ^       •^  w     •^  «  j^ 

to  be  abfcnt  \  but  at  the  articles  on  which  the  aAion  waa  founded  required  fuch  a  ficcnce  to  be  ia 
writing!  the  c^urt  hrld  tha.  it  cnuld  not  be  difpenfed  with,  and  that  thc  parol  agreement  was  no  iofwei 
to  the  pUintiff  *s  aAioa»  though  perhapi  the  defendant  had  another  remedy  in  a  cpwt  of  qui?* 
yid*  1  Term  Rep.  B.  R.  59a. 

Where  a  ieafe  contained  a  proTifb  that  the  leflee  ihould  not  let,  without  leave  in  writingi  00  pain  ti 
Ibrfetture,  »  parol  licence  to  let  wia  held  not  In  difcharge  theled'ee  frt.m  the  reOriQJon  of  luch  a  pnvtlo. 
Koe  eir  dem.  Gregfon  v.  Harrifon,  Eaft.  »8  G.  3  %  Icroi  Rep.  B.  R.  415  3  Tern  Rep* 
B*  R.  591  •  n.  (a).  Neither  if  the  leiTor  accept  of  rent  after  the  forfeiiure  incorred  will  tkwopcnteii 
a  waiter  of  the  fotfeiturr,  unleft  he  had  notice  that  a  forleiturc  was  incurred  at  the  lioie.  1^ 
1  vol.  431.     ^.^(T title.  Arbitrament,  letter  (B),  pi.  i. 

But  where  in  an  adion  on  the  cafe  for  non- performance  of  an  agreement  to  dellfcr  to  the  plainoff  1 
certain  qnanciry  of  barley  on  or  b-  fore  the  3  5'h  Pecember  1 78 «,  it  waa  proved  that  the  barle|  vat  an|iu}>T 
to  have  bf en  delivered  on  that  d^y,  but  that  ic  had  been  afcrrwarda  agreed  that  the  ddeadant  flM«U 
have  a  month  longer  to  perfuim  the  cootrad  j  and  it  was  thereupon  olije^led  that  the  oontndpro«fd 
was  different  from  that  laid  in  the  declaiation,  the  firft  contraA  being  waived  by  the  fabiequnt  agR** 
ffient.  Butler,  J.  held,  that  it  wat  only  a  continuance  of  the  fiill  contrad,  a  forbearance  oa  the  put 
of  the  piairi:!^'  tor  a  looker  time,  and  that  a  performance  by  the  defendant  within  the  nwoth  «roai^ 
have  been  a  fubnantiat  performance  within  the  meaning  of  the  firft  contra^.  A  juror  was  withdnwi* 
Warren  v.  Sugg,  Saliihury  Spting  AAsa  1787,  tcrsm  BuUert  J.  cited  3  Term  Rep.  B.  R.  591* 


^a^ll^im  (K.a)  Count. 


(K)i  Pl.  *• 


I.  A  CTION  brought  by  baron  and  feme,  and  2>.  a  thirfpcrfon, 
■**  who  is  tenant  in  common  with  the  wife  upon  a  Icafe  at  will 
made  during  the  coverture  of  lands  which  are  the  inheritance  of  the 
feme,  and  £)•  for  arrears  of  rent  incurred  during  the  coverture  j 
and  exception  was  taken  to  the  manner  in  which  the  plaintiffs  hid 
deduced  their  title;  which  was,  that  one  J.  S.  was  fcifed  in  fee 
of  the  demifed  premifcs,  and  that  upon  his  death  the  fame  it* 
fcended  to  D.  and  the  feme  as  coufins  and  heirs :  and  it  was  io- 
fifted  that  the  court  cannot  take  a  man  and  woman  without  dHoie 
ihewing  to  be  coheirs ;  for  he  who  fues  as  heir  mud  (hew  consent 
heir,  it  not  being  fufficient  for  him  to  fay  generally  that  he  is  fo* 
And  although  in  an  aiJlion  of  covenant  the  plaintiffs  were  not 
obliged  to  fet  out  any  title,  but  might  have  begun  gcneraDy  pod 
cum  dimijiffent,  and  then  the  court  would  have  intended  that  they 
had  a  title;  yet  when  they  undertake  to  fet  out  a  title,  and  failf 
there  is  no  room  for  intendments,  for  the  court  will  never  intend 
that  the  plaintiffs  have  a  better  title  than  ihey  themfelves  rely  upon* 
iedjper  cun^Thc  introdu£UoP>  by  fetting  out  ^  ikkctA,  is  no- 
thing 
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thing  to  the  jmrpofe  here,  where  the  plaintiffs  declare  upon  their 
own  demife ;  and  fo  there  can  be  nothing  in  the  exception. 
JiUberry  v.  Walby^  MicL  6  G.  i.  Str.  229. 

2.  Error  of  a  judgment  in  C.  B.  in  an  a£tion  of  covenant,  S.  c.  Lord 
wherein  the  plaintiff  declared  the  defendant  per  quoddam  fcripiam  ^^c^l^^' 
fuumfaBum  apudV^t^m^  concejtt  to  the  plaintiff  an  annuity  pro  dpcVbeftt 
concilio  impendendoy  and  affigns  the  breach  in  non-payment  for  a  outaaw- 
certain  time.     Upon  oyer,  which  was  fet  out  in  hac  verba^  and  ^^'^^^^^^l 
concluded  with  "  in  witnefs  whereof  I  have  hereunto  fet  my  fo/an/th/ 
•*  hand  and  feal,".the  defendant  pleaded,  that  during  that  time  icflee,  by 
the  plaintiff  gave  no  counfcl;  and  on  demurrer  there  was  judg-  J^J-^**/***  , 
ment  by  default  for  want  of  a  joinder:  and  in  B.  R*  general  cr-  «•/  etagrea* 
rors  being  affigned,  it  was  objedcd,  that  the  plaintiff  had  not  in  i^Vtopay 
his  declaration  entitled  himfelf  to  an  adion  of  covenant,  it  not  [|j^/^,J{bg 
being  (hewn  that  the  grant  wafe  by  deed  ;  without  which,  cove-  implicit 
nant  will  not  lie.     And  of  that  opinion  was  the  court;  and  the  avennentof 
judgment  in  C.  B.  was  arretted.    Moore  v.  Jones,  Mich.  2  G.2.  hVJ!"^  an 

o/r.  814.  kiflfon  ▼.  Coacfworth,  Eaft.  SO.  1.  Su.  511* 

3.  Action  upon  a  covenant,  in  a  leafe  to  pay  rent  and  excep- 
tion, was  taken  to  the  declaration,  that  there  was  no  averment, 
that  the  leffor  had  performed  the  covenant  on  his  part.  Sed  per 
Lord  Hardwickey  C.  J. — Th^t  lies  on  the  defendant  to  (hew, 
Jodderelly.  Coive/J,  MicL  10  G.  2.   Rep.  tetnp,  Hardw,  343, 

4.  Wherever  an  a£lion  is  brought  on  a  deed,  charging  defend-  S.c.  Scr. 
ant  with  the  execution  of  it,  the  plaintiff  mull  make  profert,  and  '!j^^' ""'* 
bring  it  into  court :  the  reafon  is,  that  the  court  may  fee  whether  R^p^g.  r. 
it  is  executed  according  to  law,    Thorejty  v.  Sparrowy  Enjl.  16  G.  2.  1 S3-  ("•«•) 
1  Wilf.  i6.  'V"^!   . 

''  wheteabond 

k«ft  bfen  deflroyed  by  the  oppofite  party,  application  was  tnade  to  the  cnurt  to  difpenfe  with  oyer  «f(cr 
the  p'atnii^  had  declared  with  profert ;  but  the  court  thought  the  declaration  ought  to  have  been  ac- 
cording to  the  fi€t,  wiihou^  profert,  and  they  gave  leave  to  amend.  Totty  v.  NifbeCt,  Trin.  24  G.  3. 
3  Term  Rep.  B.  R.  15^.  (n.  c.)     S.  P.  Mactifon  v.  Atkinfon,  Eafl.  27  G.  3.  lb. 

The  plaintiff,  in  replevin,  pleaded  in  b4r  a  deed  of  releafe,  made  ar  d  fealed  by  the  defendant,  '<  and 
*'  chat  the  fald  deed  was  loll  and  dcHroy^d  by  time  and  ^ccideitc/*  The  defendant  demurred  j  bat  aftec 
argument  the  court  over-ruled  the  demurrer.  Head  v.  Brockman,  haft.  29  G.  3.  3  Term  Rep* 
B.Si»  151. 

5.  If  a  plaintiff  he  aflignee  of  a  leafe  afligned  to  him  by  a^n  ad- 
miniftrator,  he  is  not  obliged  to  make  a  profert  in  cur,  of  the  let- 
ters of  adminiftration.  Per  Lee,  .C.  J.  in  Raivlinfon  v.  Stone, 
MicL  20  G.  2.   3  fyi{f'  3. 

6.  An  adiion  was  brought  upon  a  covenant  in  a  leafe  under 
which  the  defendant  was  bound  to  pay  annually  to  the  plaintiff 
two  hensy  or  in  lieu  thereof  one  (hilling,  at  the  election  of  the 
plaintiff}  and  the  breach  alEgned  was^  that  the  defendant  did  not 
pay  eiAier  the  two  hens  or  the  fhilling.  After  verdi£b  for  the 
plaintiff,  it  was  moved  to  arreft  the  judgment;  becaufe  it  was  not 
alleged  in  the  declaration  that  the  plaintiff  had  made  an  eledion. 
But  the  obje£iion  was  over*ruled ;  and  it  was  faid,  that  if  the 
breach  aflinied  had  been,  that  the  defendant  did  not  pay  one  of 
the  two  cEing^j  the  plaintiff  mud  have  alleged  that  he  made  an 
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eleflion  to  have  that  tiling  paid  :  but  as  the  breach  afligncd  d| 
that  the  defendant  did  not  pay  either  of  the  two  things,  it  was  not 
necciTary  for  the  plaintiff  to  allege  that  he  made  an  ekftion. 
Afhworth  V.  Lord^  Trin,  28  (Sf  29  G.  2.  &jrr,  232. 
la  an  •tton  7.  In  a  declaration  in  covenant  on  a  mortgage-deed,  the  plaintiff 
for  breach^  had  fet  out  all  the  premifes,  which  were  very  numerous,  the  ha- 
fviet  enjoy  bendum,  the  provifo,  the  covenant  for  payment  of  the  money,  and 
flNnt  uiHkr  the  breach  for  non-payment.  I^rd  Mansfield^  C.  J.  took  notice 
5^*ri^*  of  the  length  of  the  declaration ;  and  the  court  were  all  of  opi- 
feTotttthc  nion»  that  it  is  fufficient  for  the  plaintiff  to  fet  out  in  hisdeclan- 
whoie  leafe  tion,  that  the  defendant  by  indenture  had  demifed  certain  pie^ 
itwai'moT-  "^*^^®  therein  mentioned,  without  dating  them  particularly,  fub- 
cd  that  ic  '  je£l  amongft  other  things  to  fach  a  provifo,  fetting  out  the  fub- 
night  be  re-  ftancc  of  the  covenant  and  the  breach.  His  lordfliip  defired  the 
£lSr*w^  bar  to  take  notice  of  this,  and  that  the  court  would  animadrcrt 
ftrikc  out  upon  anv  future  inftatice  of  putting  parties  to  the  enormous  ex- 
the  fuper-  pence  01  fctting  out  deeds  at  length,  or  fuperfiuous  parts  of  them. 
teTaih^''    Dundafs  v.  Lord  Weymouth,  Mich.  18  G.  3.  Convp.  665. 

decUration,  vith  cofli.  The  court  ordered  ic  to  be  referred  accordingly,  and  Lord  Mantfidd,  C.  ]■  itA, 
the  next  inAance  of  this  kind  that  came  before  the  court  be  would  inquiie  wh«  drew  the  dedaratMu 
Price  T.  Fletcher  and  another,  Hit.  iS  G.  3.  Cowp.  727. 

If  the  ground  of  a£lion  be  founded  on  a  deed,  the  plaintiflf  need  not  fet  forth  more  than  tbat  put 
which  it  neceflary  to  entitle  him  to  recover.  Neither  it  he  bound  to  fet  forth  the  material  paru  in  lenen 
and  wordt  \  it  will  be  fufficient  to  ftate  the  fubft^nce  and  legal  tSt€t.  That  it  fliorter,  and  not  i'ubk 
to  niifrecitalt  and  literal  mit^akes.  But  if  more  than  it  necelfary  be.areged,  a  di(Vin£tioo  iiiabt 
obferved  at  to  the  confequcocet  between  that  which  may  be  obje^d  as  furplufagc  (which  maj  be  ftrick 
out  on  motion)  and  wbat  c^innot.  Where  the  declaration  contains  impertinent  matter  foreign  to  the 
caofe,  and  which  the  Mailer,  on  reference  to  him,  would  ftrike  out  (irrelevant  covenantt  for  in(hnce)f 
that  will  be  rejeQed  by  the  court,  and  need  not  be  proved.  But  if'  the  very  ground  of  the  adioo  be 
mif*ftatM,  at  where  you  undertake  to  recite  that  part  of  the  deed  on  which  the  a£Uon  is  founded}  sdA 
it  it  miftecited,  tbat  will  be  faul ;  for  then  the  cafe  declared  on  is  diffiErent  from  that  which  ii  piewtf> 
and  you  muft  ttcma  ficMnJum  alltgata  et  ftUat»,  Per  Lord  Mamfield  io  Brifbw  v.  Wrichti 
Ooog.  667* 

Thepbuo-  8.  The  plaintiff  declared  againft  the  defendant  as  affigneeof 
^hi  tSr"  *''  *^  eftate,  right,  title,  and  intereft  in  ceruin  prcmifes  by  her 
cafe  of  Hare  demifed  to  Lord  B.  It  appeared  in  evidence  that  the  defendant 
▼.  Cator,  was  affignec  of  part  only,  which  it  was  infifted  was  a  fatal  va- 
cafe  of  °  *^  ™nce ;  and  the  court  after  argument  were  of  that  opinion,  and  a 
Broome  v.     xionfuit  was  entered.    Hare  v.  Cater ^  Eaft.  18  6.3.  010^.766. 

Hoare,  Cro.  Elia.  633*;  but  Lord  Mansfield,  in  delivering  the  opinion  of  the  court  in  favour  of  the 
defondant,  laid,  that  the  cafe  in  Cro.  did  not  apply,  and  that  the  objedioa  waa  uiiaafwcrible.  ^ 
Doug.  184.  (a.  si)«    VidU  letter  (N)^  pi.  3. 

9.  The  declaration  in  an  a£lion  on  a  covenant  in  a  leafe  for 

quiet  enjoyment,    after    dating  that  the  defendant's   anceftor 

granted  the  leafe  in  queftion,  alleged  that  the  reverfion  came  to 

and  vetted  in  the  defendant  by  affignment  thereof.    The  defend- 

ant  pleaded  that  the  reverfion  did  not  come  to  and  veft  in  him 

modo  et  forma,  as  dated  in  the  declaration.     It  appeared  in  ert- 

<!ence  that  the  ettate  defcended  to  the  defendant  as  heir  at  law  to 

the  leilbrs,  upon  which  the  plaintiff  was  nonfuited:  but  upon  a 

motion  to  fet  afide  the  nonfuit  it  was  held,  that  as  the  plaiotift 

^uld  not  be  fuppofed  to  be  cognifant  of  the  defendant's  title,  k 
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was  fofBcient  for  them  to  allege  In  their  declaration  that  he  was 
the  aflignee,  without  (hewing  quo  jure  he  was  fuch :  that  it  was 
fufficient  to  prove  the  fubftance  of  the  iflue,  which  in  this  cafe 
was,  that  the  defendant  was  clothed  with  fuch  a  charafier  as 
would  make  him  liabfe  to  the  covenant ;  and  that  was  fufEciently 
proved  by  fliewiog  that  the  eftate  was  vefted  in  him :  for  whether 
he  was  in  poflei&on  as  affignee  or  as  heir  at  law,  he  was  equally 
liable  on  this  covenant ;  and  liable  on  the  general  allegation  of  his 
being  afligaee.  This  is  the  common  mode  of  pleading.  Dmflrf 
and  another  v.  Cufiance^  Mich.  3 1  G.  3.  4  Term  Rep.  B.  R.  75.. 

{L.  a)  Affignment  of  the  Breach.  6vii>cf44«. 

I*  T^EBT  on  bond  conditioned  to  perform  articles,  which  upon 
'^  the  plea  appeared  to  be  an  agreement  that  the  plaintiff  fliaU 
fumifii  the  defendant  with  ale  and  beer,  to  be  fold  in  his  houfe 
at  fuch  prices,  and  that  he  fliould  take  it  of  nobody  elfe,  but  might 
be  at  liberty  to  take  any  other  liquors  (malt  liquors  only  except* 
ed);  and  what  fliouid  not  be  paid  for  at  breaking  up  the  trade 
and  undrawn,  (hould  be  taken  back,  and  then  the  defendant  pleads 
performance.  The  plaintiff  replies,  that  by  the  fame  articles  it 
was  further  agreed,  that  what  ihould  be  drawn  (hould  be  paid  for, 
and  that  there  were  fuch  a  quantity  of  liquors  unpaid  for.  Demurrer 
inJei  ft  pro  defendant  it  was  infixed,  that  by  the  breach  it  did  not 
appear  the  liquors  unpaid  for  were  malt  liquors,  and  as  other  forts 
were  mentioned,  the  plaintiff  (hould  have  been  more  particular. 
Et  per  cur.^^Thc  replication  is  alfo  ill,  for  the  plaintiff  can  only 
allege  new  matter  in  the  articles  by  fetting  them  out  upon  oyer.  1 

StMs  v.  Clough^  Mich.  6  G.  i.    Str.  227. 

2.  Covenant  that  the  defendant,  his  heirs  and  afligns,  (hall  So  m  cove- 
every  year  during  the  term  plant  eight  crab  docks ;  and  the  breach  JJ"^|,^^J^*' 
is,  that  the  defendant  fuch  a  year  negle£led  to  do  it.  It  was  ob-  aOignedwai, 
je£led,  that  the  breach  (hould  have  been  in  the  disjuo£live,  that  that  the  de* 
neither  he  nor  his  affigns  did.  Sedper  n/r.— We  muft  intend  the  ^"^"^i**** 
eftate  continues  in  him  till  the  contrary  appears,  and  therefore  the  wicbout far- 
declaration  is  well  enough,  being  againft  the  leflee  himfelf.  ^i  mg,<<orh!a 
facit  per  aliumfacit  per  fe^  aud  therefore  if  the  a(&gns  have  done  ||,dS^]^£ 

it,  the  breach  that  the  leflee  himfelf  has  not  is  falfe.    Gjfe  v.  Ellis^  beta  tbc 

Mich.  6  6'.  I.     &r.  228.  breach wdl 

affigned ; 
for  Che  court  wiil  not  prefume  an  aflignmenL    Major  of  London  ▼.  Sir  Fiiher  Tench,  Mich.  1733, 
Ml.  Ni.  Fri.  164. 

3.  If  the  covenant  be  in  the  disjunctive  topaj  or  caufe  to  be  paid 
to  them  pr  any  oftbem^  and  the  breaches  be  affigned  that  be  did  not 
pajf  and  that  he  did  not  pay  to  thetftt  it  is  well  enough  ;  for  he  that 
c^ufes  tQ  pay,  pays ;  and  if  you  have  paid  the  money  to  one  of 
them,  you  may  plead  it  in  your  difcharge*  Alebtrry  v«  Walhy^ 
Mich.  6  Q.  I.    $/r.  231.     . . 
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yuftFnmp'      4'.  The  plaintlflF declared  upon  articles,  dated  the  30th  SefiUm* 

?"  ^  w-if  *^''  ^7^ ^»  ^^^  ^°  ^*^^  "P  ^^^  ^*^^  °^  *  baker  a  die  datorum  articu^ 
-3,*  *  '  hrum  for  fo  many  years,  and' then  i^y  pofleayfcilicet  the  \  ft  May 
1718,  (which  was  before  the  executing  the  articles,)  the  defendant 
did  exercife  the  trade  in  that  place.  And  aftrr  verdid  for  the 
plaintifT,  it  was  moved  to  arrefl  the  judgment,  becaufe  the  time  in 
the  breach  was  no  part  of  that  to  which  the  reftraint  goes,  and  fo 
the  plaintiff  had  no  caufe  of  a£tion.  Sed  per  ^«r.— Where  that 
which  comes  under  a  fcilicet  is  confident  with  that  which  went 
before,  it  is  always  looked  on  as  an  averment;  but  if  it  be  incoo- 
fiftent,  it  is  rejeded.  We  will  rejcft  the  ift  May  1718,  and 
thfen  the  cafe  is,  that  he  covenanted  the  30th  September^  et  pe/lea 
he  committed  the  breach.  Hay  man  v.  Rogers,  Mich*  6  G.  i* 
Sir.  232. 

5.  The  condition  of  a  bond  was,  that  J,  £•  the  defendant's 
fon  (hould  ferve  the  plaintiff  four  years,  and  not  abfent  himfelf 
during  that  term  from  the  fervice  of  the  plaintiflF  without  leave. 
The  plaintiff  alleged  in  his  declaration,  that  J.  E.  did  on  a  certain 
day  during  the  term  abfent  himfelf  from  the  fervice  of  the  plaintiff 
without  leave,  and  continued  abfent  to  the  end  of  the^tcrm.     The 
defendant  pleaded,  that  J,  £,  did  not  abfent  himfelf  from  the 
plaintiff's  fervice  :'and  upon  iffue  joined,  it  was  proved  that  %  jB., 
after  having  been  fotpe  time  abfent,  returned  to  the  plaintiff,  and 
was  received  and  employed  by  him.     It  was  held,  that  the  adion 
well  lay.     Hawkins  v.  Eaflerbrooke^  HiL  27  G.  2.    Sayer^  115. 
Theaaioa        6.  Debt  on  bond;  the  defendant  prayed  oyer  of  the  bond  and 
fcoH/' di^"   condition,  which  latter,  reciting  that  one  W,  was  appointed  to  be 
condi*     *     agent  to  a  regiment,  was,  that  if  the  faid  IV,  (hould  well  and  truly 
tion  wai»      pay  to  the  colonel  and  to  all  the  commiflioned  and  non-commif- 
^nd  ^^^V  fioned  officers  and  foldiers  of  the  regiment  all  fuch  fum  and  fums 
was  rccitca    ^^  money  as  he  (hould  receive  from  the  Paymafter-General  for 
to  be  agent    the  ufe  of  the  regiment,  and  faithfully  account  to  E,  C.  or  to  the 
African'^**  colonel,  ^r.  and  indemnify  the  colonel,  isfc.  then  the  bond  to  be 
Company  at  ^o^^f  ^^*  otherwife,  fa"^.     The  defendant  then  pleaded,  that  i5K 
Briftol,         continued  agent  of  the  reginjent  from,  t5*r-  to  {j'f .,  and  that  he 
!tja!«r,^^  did  well  and  truly  pay,  i^c.  (in  the  words  of  the  condition,)  and 
pay  to  the      that  he  faithfully  accounted,  tsfc.  during  all  the  time  that  he  con- 
ufe  of  the     tinued  agent,  and  that  the  colonel  was  not  at  all  damnified.    The 
thefums  <jf'  P**'"^*ff  replied,  affigning  for  breach  that  during  the  time  JV.  con- 
money  in  h'<s  tinued  agent  of  the  faid  regiment,  he  received  from  the  Paynia|[terr 
***ff  fl-*"^     General  for  the  ufe  of  tlie  faid  regiment  feveral  fums  of  monc^, 
mefvedly    ^"^ounting  in  the  whole  to  1400/.  for  and  on  account  of  the  faid 
hin  for  the  regiment,  and  of  the  commiffioned  and  non-commifGoned  ofBcer^ 
'T^*h^'  ^^  ^      foldiers  of  the  fame,  according  to  their  refpe£tive  proportions, 
was^a^entat  ^^^  which  he  ought  to  have  paid,  is^c;    but  avers  that  the  faiJ 
Bnftol  jy.  had  not  paid,  and  refufed  to  pay  a  great  part  thereof  to  and 

im^*fttS"d*  aniongft  the  faid  colonel  and  the  commiflioned  and  non-commif- 
performance  '^^"^^  officers  and  foldiers  of  the  faid  regiment,  ^according  to  the 
of  the  con-  (bvcral  proportions  of  their  pay.  Defendant  demurred,  (hewing 
dition  gene-  fQj  ^aufc  that  thc  replication  was  uncertain,  multifarious,  (^r.,  and 

jaiiy,  via,  *  *       \  *  ♦      . 
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10  argument  it  was  objcQed  that  the  plaintiff  ought  to  hare  con-  that  be  had  , 
fined  himfelf  to  one  particular  breacn»  it  being  an  ai^ion  on  the  P''^  ^°  '^" 
bond  to  recover  the  penalty,  and  not  an  aflion  for  damages  i  and  ^[^hVw 
therefore  the  ^at,  8  to*9  W^.  3.  ^.  1 1./  8.  does  not  extend  to  it.  wccived  for 
That  the  diftindion  was  laid  down  in  Cro,  Car.  176.  that  in  cove-  ^^*™-  T**^ 
nant  the  plaintiff  may  aflign  as  many  breaches  as  he  will,  but  not  his  nspiiou 
in  debt  upon  an  obligation  for  performance  of  a  covenant:  yet  tbnafligned 
here  it  was  charged,  that  the  agent  received  fevcral  fums  of  money  ^^  ^'V^^* 
amounting  to  1400  /.,  great  part  of  which  he  had  not  paid  to  the  ftndantVid' 
colonel,  ofBcers,  and  foldiers,  55*r.     And  thdt  the  replication  fays,  receive  of 
that  the  money  w.is  to  bs  paid  to  the  colonel,  and  all  the  commif-  J  ^-  *^  , 
fioned  and  non-commiflioned  officers  and  foldiers  of  the  regiment,  perfons^,  t^ 
according  to  the  feveral  proportions  of  their  pay  ;  which  is  uncer-  ^^e  ufe  of 
•    tain  and  complicated,  and  no  iflue  can  be  taken  upon  it.     But  the  '^'  ^®"'' 
court  held  the  replication  to  be  good  ;  for  though  it  is  true  that  niUnu  of 
where  there  are  alternative  parts  of  the  condition,  the  plaintiff  in  «oncy,  a- 
an  a£lion  upon  the  bond  for  the  penalty  rauft  confine  himfelf  to  a  [!J^"/*""^/* 
particular  breach,  yet  here  there  is  only  one  breach  aiHgned.     The  630/.  which 
colonel  is  anfwerable  for  the  agent,    and  the  breach   is  fingly,  hewasre- 
that  the  agent  received    1400/.   from    the   Paymafter- General,  ^a'^^tujj 
which  he  has  not  paid  to  the  colonel,  is^c.     If  he  omitted  to  pay  notpaid. 
any  part  of  it,  it  is  a  breach  of  the  condition.     As  to  the  latter  ob-  Thisrepii- 
je^ion,  the  pay  of  a  regiment  is  a  thing  very  well  known  and  no-  hoVdm  ni* 
torious.    The  agent  mud  be  perfe£tly  well  acquainted  with  the  becaufe  ma. 
refpc£live  proportions  belonging  to  the  colonel,  olEcersj  bfc.     And  '*y  *>'«»c*>ea 
there  was  no  need  to  fpin  out  the  proceedings  to  a  great  prolixity  ^^'^jJ^S^' 
by  entering  into  the  detail,  and  dating  the  various  dedu£tions  out  thepuiotifF 
of  the  whole  pay,  upon,  various  accounts  and  in  different  propor-  ©"g^^w 
'tions.     CornwaUisw.  Savery^  Eajt,  3  a  G.  2.     ISurr.  'j'j2*  edonly^Jai 

the   plaintiff  difcohcinaed.     Royal  Afr'can  Company  v.  Mafon,  Eaft.  13  Ano.  cited  in  Curawaliia  «w 
Safcry,  Burr.  773-  and  in  Stibbs  v.  Cbugh,  Str.  227.  but  differently. 

7.  The  condition  of  a  bond  was  thus,  reciting,  that  one  R.  Gm 
had  been  appointed  by  the  plaintiff  to  be  pay  mailer  of  a  certain 
battalion ;  and  then  went  on,  that  if  the  fatd  R,  G,  ihould  within 
thirty  days  after  any  demand  in  writing  render  an  account  of  all 
monies  received  by  him,  s^c,  and  in  cafe  there  (hould  be  any  defi- 
ciency, (sfc»  then  if  the  defendant  fliould  make  good  any  fuch  de-« 
ficiency  not  exceeding  1000/.  the  obligation  (hould  be  void.  An^ 
the  plaintiff affigned  the  breach  in  R,  G.'s  not  rendering  an  account 
within  thirty  days  after  a  demand  in  writing.  The  defendant 
pleaded,  ift,  that  no  demand  in  writing  was  made;  ad,  proteft- 
ing  that  no  demand,  (5*r.  was  made  for  plea,  faid,  that  R,  G,  did 
render  an  account  within  thirty  days  after  any  demand  in  writings 
and  paid  th^  monies  due,  Vc.  and  that  no  deficiency  at  all  was 
made  appear.  Replication  to  2d  plea,  that  a  large  fum  of  money, 
to  wit,  the  fum  of  aooo  /.,  was  received  by  R*  G,  &c.,  and  that 
on  fuch  a  day  (particularizing  it)  a  demand  in  writing  was  made, 
tsfc.f  and  yet  no  account  was  rendered  by  R.  G,  &c.|  and  concluded 
to  the  country.    Tbe  defendant  deraurredj  and  infilled  that  the 
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replication  oogKt  to  hare  concluded  with  an  aTerment,  for  that 
this  was  not  a  proper  ai&rmative  and  negative,  but  a  matter  newlj 
alleged  in  the  leplication,  which  the  defendant  ought  to  hare  an 
opportunity  of  anfwering.  And  as  the  plea  was  general,  it  was 
neceflary  for  the  plaintiff  to  aflign  a  particular  breach  in -his  repli- 
cation. But  the  court  held  that  this  was  a  proper  affirmative  and 
negative.  And  per  Denifon,  J.— The  plea  that  J2.  G.  did  not  ren- 
der an  account  within  thirty  days  after  any  demand,  t^c.  muft  be 
underftood  as  if  it  had  been  worded,  <*  after  every  demand,'*  and 
imports  that  he  had  done  it  after  every  demand.  To  which  the 
plaintiff*  replies,  that  a  demand  was  made  uponfuch  a  particular 
day,  yet  J2.  G.  did  not  render  an  account  within  thirty  days  after 
it.  As  to  the  objeAion  that  the  plea  is  general,  and  the  replica- 
tion ought  to  affign  a  particular  breach,  he  faid  it  was  fo  in  foroe 
cafes  ;  as  for  inllance,  in  a  pica  of  general  performance  of  cove- 
nants ;  but  there  the  queftion  was  not,  whether  R.  G.  rendered 
an  account,  but  whether  a  demand  was  made  upon  R.  G.  to  en- 
title the  plaintiff"  to  an  account.  And  Fofier,  J.  thought  the  whole 
merits  might  have  been  tried  upon  an  iJiie,  whether  there  was  a 
demand  or  not,  Trapaud  v.  Mercer^  Trin.  33  (^  34  G.  2. 
Burr.  1022. 

8.  The  declaration  fet  forth,  that  H,  and  P.  his  wife  deratfed 
certain  premifes  to  the  defendant  from,  is^c,  for  feven,  fourteen, 
or  twenty-one  years,  as  the  leflce  (the  defendant)  (hould  think 
proper,  at  a  certain  rent ;  and  the  defendant  covenanted  to  pay  the 
faid  if.  and  P.,  their  executors,  ^c.  the  faid  rent  during  the  faid 
term  ;  and  that  the  defendant  entered,  nnd  was  pofleflcd,  and  con- 
tinued in  pofleflion.  Then,  it  (hews  the  death  of  i/1,  and  the  in- 
ter-marriage of  P.  with  F.  (who  are  the  plaintiffs,)  and  that  fo 
much  rent,  (^c.  became  due  and  in  arrear,  and  afligns  for  breach, 
that  the  defendant  had  not  paid, ':  c*  (in  the  words  of  the  covenant) 
to  the  plaintiff  jF  and  P.  his  wife.  The  defendant  demurred  ge- 
nerally, and  took  three  obje£lions :  1  ff,  that  the  covenant  was  a  re- 
lative one,  being  to  pay  for  a  term  of  feven,  fourteen,  or  twenty- 
one  years,  but  if  no  term  was  ever  granted,  thcxovenant  fails ; 
2d,  that  the  executors  of  the  deceafed  huftand  ought  to  have 
joined  in  the  a£lion ;  3d,  that  the  breach  ought  to  Juve 
ihewn,  that  the  rent  was  not  paid  to  the  executors  of  the  deceafed 
hufband.  Srd  per  Lord  Mansfield^  C.  J.— The  leflce  has  ccruinly 
entered,  and  continues  in  poffefiion ;  and  it  is  as  certain  that  he 
xnuft  p;)y  the  rent.  It  is  undoubtedly  a  good  leafe  for  7  years, 
(whatever  may  be  the  validity  of  it  as  to  the  other  two  eventual 
terms  of  14  and  21  years,)*  and  the  breach  is  affigncd  for  non- 
payment of  rent  incurred  within  the  firft  7  years.  Fergufon  £5* 
IJx.  V.  Comijbj  Trin.  33  ts*  34  G.  2.    Burr.  1032. 

9.  To  an  a£iion  of  debt  brought  on  a  bond,  the  condition  of 
which  reciting,  that  the  (heriff  had  appointed  A.  to  be  bailiflF  of 
the  huridred  of  G.  was,  that  if  A.  Ihould  duly  execute  his  office, 
ifc.  within  that  hundred^  and  ihould  duly  execute  all  warrants 
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JlireQed  to  hiffl>  and  make  due  and  fuifi,cient  return  thereof^  tsfe.  Hortoo  ▼• 
then  the  bond  to  be  void.     The  defendant  pleaded  performance,  ^"x*  S'^ 
The  plaintiff  replied^  and  afligned  for  breach,  that  A.  had  not  Though 
made  a  due  return  to  a  particular  warrant  directed  to  him  :  the  thefe  btUlfff 
defendant  rejoined  that  he  had.    The  plaintitF  had  a  verdi£l ;  and  ^  appoint- 
m  motion  being  made  in  arreft  of  judgment,  it  was  objeded  that  tkuiar  hun- 
j§,  was  only  appointed  bailiff  of  a  particular  hundred,  and  the  dred,  qiurn 
warrants  to  which  he  was  obliged  to  make  returns  were  confined  >^»»««- 
to that  particular  hundred  ;  but  it  did  not  appear  inthis  cafe  that    cdt°theyue 
the  warrant  which  he  was  charged  not  to  have  returned  was  di-  not  baiiiiA 
relied  to  him  as  bailiff  of  the  hundred  i  and  if  not,  he  was  not  o^'^^^J*!* 
obliged  to  retiTrn  it.     But  it  was  held  by  the  court,  that  after  ver-  Buff.^yiT^ 
di£l  the  obje£lion  was  not  a  fufficient  ground  upon  which  to  arreft  <• 
the  judgment,  and  that  the  defendant  ought  to  have  demurred. 
JVefton  V.  Mafitiy  fame  v.  Chapman ^  Trin.  5  G.  3.    Burr,  i^t^* 

10.  Debt  on  bond,  conditioned  that  one  C,  who  had  entered  The  coodl. 
into  the  fervice  of  the  plaintiff,  (hould  faithfully  fervc,  and  (hould  «*»«  of  • 
not  embezzle,  l^c.    Plea,  that  C.  had  faithfully  ferved,  and  had  J^e^iting^JTat 
not  embezzled,  iffc.     Replication,  that  on  fuch  a  day  a  large  fum  the  defead- 
of.  money  came  to  the  hands  of  C,  which  he  embezzled,  £5V.  '"*.*^  ^« 
Demurrer  and  caufe  (hewn,  that  it  did  not  appear  Mrhether  C.  had  ^JJ^^ 
received  the  money  for  the  plaintiff  in  the  way  of  his  bufinefs,  or  b.)  wu, 
in  what  capacity  he  had  received  it;  and  that  it  was  not  (hewn  that  if  he  da 
from  whom  he  had  received  it.     And  on  argument  it  was  held,  ^y^. 
that  the  breach  muft  be  particularly  affigned.     If  the  money  was  coant  for 
taken  out  of  the  till,  that  (hould  have  been  alleged.     Jena  v.  "H  '""•  «• 
WiUtams  and  another^  Trin.  19  G.  3.    Doug.  214.  j^^^  ^kL 

the  bond  to  be  void  :  the  breach  wat,  that  he  received  fo  much  money  and  did  not  account  for  ity  and 
becaufe  it  appeared  by  the  recital  in  the  condition  to  be  unly  about  tranfadions  of  a  particular  aature^ 
the  general  affignment  of  the  breach  was  held  ill  African  Company  v.  Maibo,  cited  in  Stibbf  ?• 
Clough,  Str.  227. 

* 

11.  A  covenant  was,  that  if.  H.  (hould  remit  by  a  good  and 
folvent  bill  or  bills  of  exchange  or  otherwife  to  a  certain  fociety,  or 
ihould  anfwer,  pay,  and  difcharge  to  the  faid  fociety  or  their 
order  or  diredion,  in  fuch  manner  as  they  (hould  think  fit,  from 
time  to  time,  by  letter  or  otherwife  (ignified  their  order  by  their 
clerk  or  fecretary,  or  any  perfon  or  perfons  by  them  authorifed, 
the  whole  rents,  &r.  he  (hould  receive.  Breach,  that  H.  H.  on 
fuch  a  day  received  fo  much  for  the  rents,  C^r.,  yet  that  he  did 
not  pay  to  the  fociety  the  faid  fum  of  money.  It  was  objeded, 
that  this  was  bad,  it  being  for  non-payment  generally,  and  did  not 
ftate  that  the  -fociety  had  made  any  order  or  dire^ion  for  the 
payment  of  the  money ;  whereas  by  the  covenant  H.  H.  was  to 
remit  by  a  good  bill,  or  pay  to  them  or  their  order  or  dire£tion,  in 
fuch  manner  as  they  ihould  think  fit,  by  letter  or  otherwife  (igni- 
fied, the  whole  rents,  ts^c. ;  it  (hould  therefore  have  alleged,  diat 
the  fociety  had  made  an  order  for  payment  of  a  particular  fum, 
and  that  H.  H.  had  not  paid  it.  But  Buller^  J.  faid,  this  was  not 
aeceflarji  for  if  the  (bciety  had  gtyea  any  fpecial  diredion,  it 
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fliould  have  been  (hewn  on  the  part  of  the  defendant.     The 

Irj/b  Society  T«  Needbamt  Mich.  27  G.  3.    1  Term  Rep.  B.  R.  482. 

12.  The  pbintiff  aiEgned  for  breach*  that  the  defendant  had 

not  Cnce  fuch  a  day  ufed  the  demifed  premifes»  or  any  part 

thereof,  in  a  good  and  hiiUbandlike  manner ;  but  on  the  contrary 

thereof  had  committedy  permitted|,and  fufiered  to  be  made,  done, 

and  committed  in  and  upon  the  faid  demifed  premifcs,  great 

wade,  fpoil,  and  de(lru£lion«     The  defendant  pleaded,  that  he 

had  not  committed,  i^c.  any  wafte,  fpoil,  or  deftruQion  upon  the 

premifes,  but  ufed  the  fame  in  a  good  ^nd  hufbandlike  manner, 

{^f .,  on  which  iiTue  was  taken.     At  the  trial,  evidence  was  offered 

to  (hew  that  the  defendant  had  not  managed  the  premifes  in  an 

hufbandlike  manner,  for  that  he  had  not  fown  any  clover  or  tur* 

nips  on  a  certain  proportion  of  the  farm,  according  to  the  courie 

of  hufbandry  in  that  country.     But  Heathy  J.  being  of  opinioB 

fhat  as  the  leafe  was  not  expired,  this  was  not  fpoil  or  deftrudion, 

and  that  upon  this  ifliie  it  was  not  competent  to  the  plaintiff  to 

prove  that  the  farm  was  ufed  in  an  unhufbandlike  manner,  non- 

luited  the  plaintiff.     And  the  court  being  afterwards  applied  to> 

to  fet  afide  the  nonfuit,  Bullery  J.  faid,  that  although  on  the 

former  words  of  the  breach  the  evidence  would  have  been  ad- 

xniflible,  yet  as  the  plaintiff  had  in  a  fubfequent  part  of  it  narrowed 

it  to  wrade,  fpoil,  and  deftru£lion,  it  was  not  competent  to  him  to 

give  evidence  of  any  other  particulars  which  did  not  come  within 

the  meaning  of  thefe  words*     Harris  v.  Mantle^  Trin.    29  G.  3. 

3  Term  Rep.  B.  R.  307. 

Tbitctfe  13.   The  plaintiff  declared  on  a  bond  againft  the  executors  of 

(^'"^•Jf  ^-    the  obligor :  the  defendants  craved  oyer  of  the  condition,  which 

others)  was   ^as  for  the  performance  of  covenants  in  a  deed  of  feparation  be- 

«rgued  on      twccn  the  plaintiff  and  his  wife  of  the  one  part,  and  the  obligor  of 

twogrouodsf  ijjg  other  part ;  and  alfo  oyer  of  the  deed,  which  contained  a 

rule  of         covenant  by  the  obligor  to  indemnify  the  plaintiff  againft  all  debts 

pleading,       whatfoever  which  the  plaintiff's  wife  (hould,  during  the  fepara- 

tKat^a  "'  li-  ^^^^*  contra£l ;  and  alfo  againft  payment  of  all  alimony  or  main- 

ication(whca  tenancc,  and  againft  all  cofts,  charges,  expences,  and  damages 

fotjre),        whatfoever,  which  the  plaintiff  (hould  at  any  time  thereafter  pay» 

t!^puti%^  fuftain,  or  be  put  unto  by  his  wife  contra^ing  any  fuch  debt  or 

fo  in  the       debts,  or  by  the  demand  of  any  fuch  alimony  or  maintenance,  or 

whale )  zd,   for  or  by  reafon  or  in  refped  of  any  other  caufe,  matter,  or  thing 

BotMieseV    ^*hatfoever  which  might  be  borne,  paid,  or  fuftained  by  the  plain- 

0ut  ch6  de-  tiff  touching  or  concerning  his  wife  fo  living  feparate  i  and  then 

ftndants       pleaded  a  general  performance.    The  plaintiff  in  his  replication 

of  7?c*^*t     ^^g'l^^  '^^  ^  breach,  that  during  the  feparation,  and  after  the 

demand.       death  of  fhc  obligor,  to  wit,  in  fuch  a  term  one  y*£»  impleaded 

tV^h^     the  plaintiff  in  a  plea  of  trefpafs  on  the  cafe  for  the  non^perform- 

fhere  is^uch  ^"^^  ^^  Certain  promifes  before  that  time,  and  after  the  indenture 

a  rule  in       of. feparation :  and  during  the  continuance  of  fuch  feparation,  fup* 

^Tf'  'S*d'    P^^^^  ^^  ^  ""*^^  ^y  ^^^  plaintiff  to  the  faid  J.  C.  for  a  debt 

i^\u9  cU*  'V^^^  ^^  plaintiff's  wifci  during  fuch  feparatioO|  ba4  coatta&ed 

on 
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on  account  of  certain  gpods  fuppofed  to  be  fold  by  %  C.  to  the  The  com- 
plaintiff,  and  delivered  to  the  plaintiff's  wife ;  and  uich  proceed-  '^^  ^^^  i<^ 
ings  were  thereupon  had,  that  the  faid  J.  C.  recovered  againft  wWdTthe^** 
the  plaintiff  fo  much  for  his  damages,  and  fo  much  for  his  cods,  rule  applies 
whereof  the  plaintiff  was  convi£ted«     And  by  reafon  of  the  pre-  '«»«'b"'ctwo 
mifes,  was  afterwards  obliged  to  pay  fo  much  in  difcharge  of  the  Sf'a  jiVifi^ 
demands,  cofts,  and  charges  fo  recovered  by  the  faid  J.  C.  of  the  cation  in 
plaintiff.     He  alfo  averred,  that  in  his  defence  of  that  fuit  he  ne-  '"^P*!j»  ?"* 
ceffarily  laid  out  fo  much  \  of  all  which  premifes  the  defendant  pi^be  bad 
afterwards,  and  after  the  death  of  the  obligor,  had  notice  ;   yet  for  one  it  i^ 
they  had  not  indemnified  him  from  the  faid  damages  and  cofls  ^**  ^^^  ^*^''?! 
fo  paid  by  him  as  aforefaid  for  the  caufe  aforefaid,  nor  for  his  cannot  ap. 
faid  expences  which  he  was  fo  put  to  in  that  behalf,  nor  repaid,  ply  to  any 
iffc.     The  defendants  demurred  generally.     But  it  was  held  that  *J^^  ^**^f 
the  breach  was  well  afGgned  ;  and  the  plaintiff  had  judgment.  isin«re}yoa 
Dujield  V.  Zcoit  and  others^  Executors^  &c.  2V/«.  29  G.  3.  3  Term  account  of 

R'P'B.R.in^.  .    ,  ^-^?|",^«- 

cation  feared  matter  fufficient  to  entitle  the  plaintiff*  to  maintain  an  i£\ion  on  the  bond  ;  and  even  thou^ 
it  had  ftated  Ibmething  afterwards  which  was  ioaccurate,  yet  that  would  not  have  vitiated  the  whole. 
With  rcfpe^b  to  the  fecond  point,  it  waa  faid  that  the  plaintiff'  had  demanded  three  things  by  his  repli- 
catlun.  Nuw,  if  he  was  entitlrd  to  one  of  thefe  he  mu{l  have  judgment.  He  was  undoubtedly  entitled 
to  recover  the  amount  of  y.  C.*s  debt ;  and  the  queiiion  was.  Whether  he  was  not  alfo  entitled  to  the 
coils  and  exp«nces  }  As  to  that,  there  are  cafes  which  fay,  that  to  entitle  a  perfon  to  recover  on  a  bond 
of  indemnity  he  muft  flsew  that  he  was  compelled  by  law  to  pay  the  debt.  They  go  a  great  way  to  prove 
that  the  plaintiff*  in  this  cafe  was  entitled  to  the  cofls  and  expences.  The  purpofe  of  giving  notice  ii^ 
not  i;i  order  to  give  a  ground  of  adion,  but  if  a  demand  be  made,  which  the  perfon  indemnifying  is 
b  und  ro  pay,  aod  notice  given  to  him,  and  he  refufe  to  defend  the  a^ioo,  in  confieqoence  of  which 
the  perfon  to  be  indemnified  is  obliged  to  pay  the  demand  \  that  is  equivalent  to  a  judgment,  and  effopi 
the  other  party  from  n)ing  that  the  defendant  in  the  firll  afkion  was  not  bound  to  pay  the  money.  '  P«r 
Bulier,  J.  3TetmRep.  B.  R.  376.— If  the  defendants  hsd  meant  to  t^ike  advantage  of  the  want  of 
notice,  they  (bould  have  uken  iflue  on  that  part  of  the  replication  which  ffated  notice  \  they  might 
iiavs  replied  that  they  had  no  notice,  if  that  were  a  material  [art  of  their  cafe,  but  by  demurring  ihw 
mi /took  their  defence.     Ttr  Aflihorff,  J.     lb. 

14.  Debt  upon  articles  of  agreement,  containing  divers  (lipula*  lo  a  fubfe- 
tions  of  things  to  be  done  by  the  defendant  -,  and  there  was  a  pe-  JU^^^j"^^ 
nal  claufe  whereby  the  parties  became  mutually  bound  to  each  afiion  of 
other  in  the  penal  fum  of  looA  for  the  performance  of  the  debt  for 
articles.   The  a£lion  was  brought  for  that  penalty ;  and  the  plain-  *i,^'^J*r  ]Lj 
tiff  in  his  declaration  alleged  the  breach  of  feveral  of  the  (lipula-  ant  had  fuf- 
tions  entered  into  by  the  defendant.  Thefe  breaches  were  feverally  fered  judg- 
denied  by  the  defendant ;  and  iffues  were  joined  thereon.     All  b**d^°„fj^ 
the  iffues  were  found  for  the  plaintiff,  and  a  verdid  given  for  him  and  the    * 
for  I/,  damages  for  the  detention  of  the  debt,  and  judgment  en-  plaintiff; 
tered  thereon.    The  defendant  brought  error ;  and  affigned  for  ^cuiin'g  a'* 
error,  amongft  other  things,  that  although  the  plaintiff  had  affigned  writ  of  io- 
feveral  breaches  of  covenant,  and  upon  the  trial  the  iffue  found  <I»|'7>  ^^"^ 
the  feveral  breaches  fo  affigned,  yet  the  jury  did  not  according  ti!J*„  fo^the 
to  the  form  of  the  ftatute  affefs  any  damages  for  the  feveral  whole  pe- 
breaches,  or  any  of  them.    This  qucftion  depended  upon  \kitJlaU  ."  j'^j.^"* 
8  fS*  9  JT".  3.  ^.  II.  /.  8.;   and   it   was   held  by  the   court  of  JhewntS 
Exchequer-chamber,  that  the  law  was  made  in  favour  of  defend-  fum  to  be 
ants,  and  is  highly  remedial ,  calculated  to  give  plaintiffs  relief  up  ^^^5^»  * 
to  the  extent  of  the  damages  fultained,  and  to  protcdt  defendants  ^^^^ 

againft 


So6 


Cobenont 


afide  the  againft  the  payment  of  further  fums  than  what  was  in  confcience 
execution  |  due ;  and  alfo  to  take  away  the  neceflity  of  proceeding  in  equity 
bur  the  ^^  obtain  Relief  againft  an  nnconfcientious  demand  of  the  whole 
■utte/^e  pcnahy  in  cafes  where  fmali  damages  only  had  accrued.  It  is  not 
rule  to  be  in  the  powcr  of  a  plaintiff  to  refufe  to  proceed  according  to  that 
*"^i'a  ftatute  in  cafes  within  the  provifion  of  the  fcftion  referred  to ;  but 
aext  tenD»  he  muft  aflign  the  breach  of  fuch  covenants  as  he  proceeds  to  re- 
and  gave  the  covcr  the  fati8fa£tion  for ;  and  if  the  defendant  plead  to  ifiiie, 
^r?' to  ^^^  ^^^  caufe  goes  to  a  jury  for  trial,  the  jury  upon  trial  of  fuch 
execute  a  caufe  muft  aflefs  damages  for  fuch  of  the  breaches  aiEgned  as  the 
yvrit  of  in-  plaintiff  upon  the  trial  of  the  iflues  (hall  prove  to  have  been  broken, 
&Vm^  Hard,  v.  Bern,  HiL  34  G.  3.  5  Term  Rep.  B.  R.  636. 

▼eaing.  Rolo  t.  Rofewell,  Hil.  34 G.  3.  5  Term  Rep.  B.  R.  538.  FUt  Drage  t.  Bna4,  2  Wilf. 
377.  And  tit.  Damagfs,  letter  (S),  pi.  3*  and  ^.  letttr  (n.  a)»  pi.  6.  But  i(  was  lenDerly  confidfrei 
•ther»if<-»  vi^  Walker  v.  Pricftly,  in  C.  B.  Mich.  10  G .  1.  Coat.  Rep.  376.  By  the  ftat  8  d^9  W.  3. 
c.  II  f  8.  the  judgment  which  it  entered  for  t)ie  penalty  flialt  ftand  as  a  fecuritjr  for  further  bceacba, 
hot  the  obligor  ii  not  aofwerablc  in  the  whole  beyond  theamovntof  the  penalty, /cr  Lotd  KenyonyC  J« 
in  WUde  ▼.  Clarkfon,  Eaft.  35  G.  3.  6  Term  Rep.  B.  R.  303. 

eviner4sg'  (M.  b)   Plcadings  and  Affignments  of  the  Breach. 

Joint  and  feveraL 

But  If  the  X*  npEN  plaintiffs  bring  covenant  on  articles  of  partnerihip ;  and 
covenant  be  -L  on  oyef  it  appeared  there  were  two  others  named  in  the 
thL"iaion  *^^^»  which  at  the  clofc  of  it  ran  in  the  ufual  form,  <«  In  witnc(s 
bf  ought  only  '<  whereof  all  the  parties  have  fet  their  hands  and  feals.**  The 
agiinii  one,   defendant  demurred ;  and  it  was  held  per  cur.  that  if  the  other 

^ITb?*  ^^°  ^^^  "^*  ^^^^  *^  ^^^^^»  ^^  plaintiffs  might  have  helped  it  by 
(*aken  by  averment  \  but  here  on  the  oyer  i(  mud  be  taken  that  they  did 
pteading  in    f^g)  Jt.   BefideS|  as  they  are  named  in  the  covenant  as  covenantees, 

BoVi^S-rpH.  ^^^y  ^^S^^  J^*"  ^  ^^^  aaion,  though  they  did  not  feal.  This  the 
j^i.    *       defendant  may  take  advantage  of  on  oyer  and  demurrer,  a  Leon.  47, 

So  the  defendant  had  judgment.    Vemm  i^aL  v.  Jefferjs^  Mid. 

14  G.  2.    Sir*  1 146. 

2.  A  covenant  by  two  joint  lefleeft,  if  it  be  joint  and  feveral, 
(hall  bind  the  executors  of  the  deceafed  leflee,  even  though  be 
died  before  the  term  commenced ;  and  the  whole  term,  intcreft, 
and  benefit  furvived  to  the  other  leflee*  Ennb^  Executor^  v. 
DoHnifihortte,  Eseecufcr^  Trin*  I  G.  3.  Burr.  1190. 

3.  In  an  a£tion  of  covenant  by  the  heir  of  the  leflbr  againft  die 
executor  of  G^  £.,  one  of  the  two  joint  Icflees,  tl^e  declaration  fet 
forth  the  leafe  by  which  the  plaintiflTs  anceftor  demifed  to  G.  £. 
atid  J.  IV.  certain  collieries  and  premifes,  to  hold  to  the  leflees, 
their  executors,  and  adminiftrators,  for  21  years,  at  a  certain  rent, 
fubje£b  to  the  covenants  and  provifoes  therein  contained.  After 
the  reddendum  followed  a  ftring  of  covenants  on  the  part  of  the 
leflees,  to  work  the  collieries  in  a  proper  manner,  and  once  a  fort* 
night  to  deliver  an  account  in  writing  of  the  quantities  of  coals 
worked,  i^c. ;  which  covenants  were  thus  introduced  into  the 
leafe :  *<  And  the  faid  G.  E.  and  Ji  W*^  for  themfclvea  jobtly 

"and 
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•*  and  feverally,  and  for  their  fevcral  and  refpeftivc  hdrsi  cxe- 
*^  cutors,  and  adminiftrators,  did,  and  each  of  them  did  covenant, 
*'  promife,  and  agree  to  and  with  the  lefTor,  his  heirs  and  affigns, 
**  in  manner  following  j  that  is  to  fay."     After  thefc  followed  a 
covenant  by  the  Icflbr  to  pay  to  the  Icffecs,  their  executors  or  ad- 
miniftrators,  fo  much  for  every  ton  of  coals  which  (hould  be 
worked  by  them  fit  for  the  London  market ;  which  faid  allowance 
they  the  faid  G.  E.  and  J.  W.  did,  and  each  of  them  did,  agree 
to  accept  in  full  fatisfadion  and  difcharge  of  ail  expences  attend- 
ing the  working,   \^c.     Then  came  a  provifo ;   **  And  it  was 
*<  thereby  declared  by  and  between  the  faid  parties ;  and  the  faid 
^*  leflbr  did  thereby  covenant  to  and  with  the  faid  G.  E.  and 
<^  J.  ^.,  their  executors  and  adminiftrntors,  that  it  ihould  and 
"  might  be  lawful  to  and  for  the  faid  G.  E,  and  J.  W.^  their 
^<  executors  and  adminiftrators,  yearly  to  fell  and  difpofe  of  by 
<<  land-fale  as  many  fmall  or  inferior  fort  of  coals  not  being  fit  - 
<*  for  the  London  market,  lic^  as  they  could,  not  exceeding  xooo 
•*  tons  of  coals,  they  the  faid  G,  E.  and  J.  W.^  their  executors, 
^  tScn  paying  and  accounting  to  the  leifor  after  the  rate  of  15/. 
•*  per  ton  for  the  fame,  to  be  paid  at  the  end  of  every  yean"   And 
it  was  further  agreed  between  the  parties,  that  an  account  fhould 
be  dated  and  fettled  between  them  once  in  every  fix  months  as 
well  of  the  working  as  of  the  vend  of  the  faid  coals,  ^r. ;  and 
that  the  monies  appearing  to  be  due  fhould  be  accounted  for  and 
paid  by  the  faid  G.  E.  and  J»  JF.,  their  executors,  faTr.  to  the 
leflbr,  his  heirs,  lie*  at  the  end  of  each  fuch  fix  months,  deduct- 
ing thereout  fo  much  money  as  fhoukl  be  due  to  them  the  faid 
G.  B*  and  J.  W.^  their  executors,  ^r.  for  working,  to'r.    Two 
breaches  were  then  afhgned,  one,  that  fince  the  death  of  the 
leilbr  and  the  defendant's  teflator,  divers  accounts  had  been  fettled 
and  ftated  between  the  plaintiff  and  J*  W.  of  the  working,  C^r. 
and  of  the  vend ;  and  though  divers  fums  of  money  amounting  to 
20,000/.  appeared  due  to  the  plaintiff,  the  fame  had  not  been  ac- 
counted for  by  J.  W.  or  the  defendant.    The  other  breach  was, 
that  J.  W.  had  fince  the  death  of  th^  lefTor  and  G.  E.  fold  and 
difpofed  of  divers  large  quantities  of  inferior  coals,  and  that  nei- 
ther J.  W.  nor  the  defendant  had  paid  or  accounted  to  the  plain- 
tiff for  the  fame  after  the  rate  of  15/.  per  ton.     The  defendant 
pleaded  {inter  aU)  that  the  faid  J*  W.  at  the  time  of  the  making 
the  indenture,  Is^c.  fealed  and  to  the  leffor  delivered  the  faid  in- 
denture, isfc. ;  to  which  there  was  a  general  demurrer.    On  the 
part  of  the  defendants  it  was  infilled,  that  the  covenants  on  which 
the  breaches  were  affigned  were  not  feveral  but  joint,  and  that  it 
was  clear  from  the  words  in  which  the  different  covenants  were 
conceived,  that  the  lefiees  did  not  intend  to  make  themfelves  feve- 
raliy  liable  on  all  the  latter  covenants.     But  the  court  held,  t\mt 
the  firfl  covenant  in  the  leafe  muft,  according  to  the  general  rules 
of  conflru£lion,  extend  to  all  the  fubfequent  covenants  on  the 
part  of  the  lefTees  throughout  the  deed,  unlefs  there  be  fomethir^ 
an  the  nature  of  the  fabjc£t  to  reflraia  them  t9  the  former  part  of 

the        ^ 
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the  leafcy ,  which  was  not  the  cafe  here.  It  was  not  neceflaqr  to 
repeat  in  every  covenant  throughout  the  deed,  that  each  of  the 
leflees  covenanted  for  himfelf  and  his  reprefentafives }  the  general 
words  introduAory  to  the  covenants  are  fufficient  to  extend  to  aU 
the  fttbfequent  covenants  on  their  part.  It  is  immaterial  in  what 
part  of  a  deed  any  particular  covenant  \i  infertcd ;  for  in  conftru* 
ing  it,  we  muft  take  the  whole  deed  into  confiderationj  in  order  to 
difcover  the  meaning  of  the  parties.  It  would  not  have  anfwered 
the  leflbr's  purpofe,  that  eadi  of  the  leflees  ihould  be  bound  fepa- 
rately  by  the  covenants  that  relate  to  the  working  of  the  mines, 
iinlefs  each  were  alfo  anfwerable  for  the  produce  of  thofe  mines. 
The  Duke  of  Northumberland  v.  Errittgton^  Hil.  34  G.  3,  5  Term 
Rep.  B.  R.  522, 


b* 


rn«»r4S9>  (N.  a)  Pleadings.     In  bar,  &c.  (a). 

(«)  ^iJi  Letter  (K)y  pL  i»  s.;  ( I )  i  (K),  pi.  2.  ia  ooCe }  tit.  Debt,  kttcr  (£.  a). 
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QU  cannot  take  advantage  of  any  covenant  omitted  ih  the 
plaintiff's  declaration  on  an  a^iion' of  covenant,  without 
craving  oyer.     BaU  v.  Squarry^  Mich.  4  G.  2.  Fortef»  354. 
n*  Spett-        2*  A£lion  of  covenant  upon  a  deed-poll  brought  by  the  plaintiff 
cer*taife,     ^  committee  of  one  J.  W".  a  lunatic,  upon  covenants  in  a  Icafe 
fwiTairo^*    made  by  the  plaintiff  as  committee  in  his  own  name,  and  ai&giis 
Com.  Dig.     feveral  breaches;  the  defendant  pleads  m/£tf^»i/fff/^ffrf»ny/tr'i  the 
tit.  Pleader    plaintiff  replies  the  commiffion  of  lunacy  and  proceedings  dicre- 
(1  W.4S).    ^p^^  ^  demurrer  and  joinder.     It  was  held  by  the  court  that  the 
leafe  was  void,  for  that  the  committee  had  no  legal  power  to 
make  a  leafe ;  bat  then  it  was  inGfted  for  the  plaintiff,  that  as 
this  is  an  adion  of  covenant  founded  in  contra^,  the  adion  well 
lies,  whether  the  plaintiff  had  any  thing  in  the  land  or  not,  and  dut 
it  might  be  good  as  a  contrail  though  the  leafe  be  bad  \  that  the 
leafe  might  operate  as  a  licence  to  defendant  to  enjoy,  and  that 
he  having  enjoyed  under  that  licence,  the  covenants  might  ope- 
rate thereon.     And  that  the  plea  was  a  bad  one  in  covenant. 
WiUes%  C.  J.  thought  a  covenant  in  a  leafe  to  do  a  collateral  thing 
flight  bind,  though  the  plaintiff  had  no  power  to  make  a  leafe ; 
and  faid,  a  committee  is  certainly  no  more  than  a  bailiff,  but 
whether  he  could  not  well  covenant  that  the  defendant  might 
hoM  the  land  for  two  years,  and  whether  the  defendant  could 
not  have  an  a£iioi^  of  covenant  againft  him  if  he  was  oufted,  was 
worth  confidering.     Clive^  J.  faid,  that  nil  habuit  was  a  good  plea 
^  an  covenant,  that  all  the  covenants  in  this  cafe  run  with  the  land, 
and  the  deed  being  void,  all  the  covenants  fall  to  the  ground. 
Baihtrfti  J.  faid,  the  word  dimUit  is  a  covenant  in  Taw,  and  here 
iiiems  to  be  covenants  on  both  fides.    Defendant  might  brii^ 
covenant  againft  the  plaintiff  on  the  word  dimifit.    So  ibis  point 
was  not  determined,  but  an  ulterius  confilium  awarded*    Knipe  ▼• 
FghntTf  Trin.  33  to*  34  G.  2.  2  If^Hf.  130* 

|.  Co. 
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3«  Covenant  brought  by  the  pUinttfF  upon  t  leafe  for  years,  as 
heir  in  reverfion  in  fee  to  his  father,  and  breach  afligned  for  want 
of  repairs.  Defendant  pleads,  that  the  father  when  he  made  the 
leafe  to  him  was  only  tenant  for  life,  and  that  he  being  dead  the 
leafe  is  itctermined  abfque  hoc ;  that  after  the  making  of  the  faid 
indenture  of  leafe  the  reverfion  belonged  to  the  father  and  his 
heirs,  as  the  plaintiff  hath  alleged  in  his  declaration,  demurrer, 
and  joinder.  And  it  was  argued  for  the  plaintiff,  that  wherever 
a  leffee  accepts  a  leafe  for  years  by  indenture  he  (hall  be  eftopped 
to  fay,  that  the  leffor  nil  habuit  in  temmeniis,  and  that  the  plaintiff 
need  not  reply  that  edoppel,  but  may  demur,  becaufe  the  decla- 
ration 18  on  the  indenture,  and  the  eftoppel  appears  upon  the 
face  of  the  record,  otherwife  if  he  had  declared  quod  cum  dimiftf^ 
fet^  &c;  And  not  only  the  leffor  himfelf,  but  the  grantee  of  the 
reverfion,  and  all  parties  claiming  under  them,  will  have  the 
benefit  of  the  edoppel  which  runs  with  the  lands,  and  that  the 
plaintiff  claiming  as  heir  under  the  leffor,  his  ancedor  ftocrd  in  hi^ 
place.  On  the  other  fide  it  was  admitted,  that  during  the  life  of 
the  tenant  for  life  and  the  continuance  of  the  leafe  the  defendant 
would  have  been  eftopped  to  fay  he  had  not  the  reverfion  in  him; 
but  he  being  dead,  and  the  leafe  thereby  at  an  end,  the  leffee  is 
no  longer  eftopped  to  plead  the  truth,  which  he  had  done  by  this 
plea,  in  confeiling  the  leafe  and  avoiding  it ;  and  of  that  opinion 
was  the  whole  court,  who  alfo  held  that  the  traverfe  which  had 
been  excepted  to  as  defective  and  uncertain  was  well  taken.  And 
the  defendant  had  judgment.     Brudnell  v.  Roberts^  Trin^  2  G*  3* 

a  ff'i//.  143. 

4.  In  covenant,  breach  alSgned  for  non-payment  of  a  fum  of 
money,  the  defendant  pleads  a  difcharge  (in  the  nature  of  a  re- 
leafe)  without  deed,  in  fatisfa£kion  of  all  demands ;  upon  demurrer 
it  was  objeAed  for  the  plaintiff  that  the  plea  is  ill,  for  that  a 
covenant  to  pay  money  which  is  by  deed  cannot  be  difcharged 
without  deed ;  and  of  that  opinion  was  the  court,  who  gave 
judgment  for  the  plaintiff.      Rogers  v.  Fayne,   Eqft.   8  G.  3, 

2  ff'i//.  3l6. 

5*  In  covenant  the  plaintiff  declared  as  afiignee  of  C,  for  that 
the  defendant  under  an  indenture  of  leafe  from  the  faid  C.  had 
covenanted  int.  al.  that  he  the  faid  defendant  would  permit 
and  fuffer  C,  his  heirs,  nominees,  and  affigns,  or  his  or  their 
next  tenant  or  tenants,  to  enter  into  and  upon  all  or  any  part  of 
the  demifed  prcmifes,  which  in  the  laft  year  of  the  faid  demife 
fliould  be  fown  with  barley  or  oats,  and  then  and  there  to  fow 
along  with  the  barley  and  oats  of  the  defendant  fo  much  clover 
and  grafs  feeds,  in  fuch  manner  as  the  faid  C,  his  heirs,  (5V« 
ihould  think  fit  \  the  breach  afligned  was,  that  the  defendant  in 
the  laft  year  of  the  teirm  did  fow  twenty  acres  with  barley  and 
twenty  acres  with  oats,  without  giving  notice  to  the  plaintiff,  by 
which  he  was  prevented  from  fowing  the  clovtr  and  grafs  feeds. 
The  defendant  pleaded  that  he  did  not  prevent  the  plaintiff  from 
Cowing  a9  much  clover  and  grafs  feeds  as  he  thought  fit  and  con- 
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faid,  rhe 
defendant 
might  either 
ti'averfe  that 
the  father 
was  not 
feifed  of  tiio 
rereriion  in 
fee,  or  chat 
it  did  not 
defcend  to 
the  plaintiff 
quodfuit 

a  war.  144. 
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venieitt.    PlatnttflF  demurred,  and  afligaed  forcaufes,  ift^  that 
defendant  by  his  plea  had  put  in  iflue  .1  matter  of  inference  from 
the  fzGt  before  alleged  ;  2d,  that  he  had  ofiertd  to  put  in  ifliie  a 
matter  not  properly  ifTuable :  3d,  that  he  had  not  by  his  plea  de- 
nied, confefled,  or  avoided  the  fub(l;inti;il  matter.      But  the  de- 
fendant had  judgment ;  and  /^  Lord  Mansfield^  C.  J.-^This  is  a 
very  plain  cafe  \  the  covenant  makes  no  mention  at  all  about  any 
notice  to  be  given  ;  the  breach  aiEgned  is  the  not  permitting  the 
plaintiff  to  fow  grafs  feed.    The  fingle  queftion  i$,  whether  the 
defendant  did  or  did  not  prevent  him  ?    If  he  had  refufed  to  give 
notice  or  had  given  a  wrong  notice,  it  might  have  been  a  breach ; 
but  here  it  appears  that  he  has  done  nothing  to  prevent  him  or 
the  contrary,  therefore  tl^cre  can  be  no  breach.     And  per  Afi^ 
burfl^  J.-i— The  plaintiff  is  the  party  for  whofe  benefit  the  cove- 
nant was  intended,  therefore  he  ought  to  have  ufed  due  diligence. 
Hughes  V.  Richman,  Trin.   14  G.  3.  Cowp*  125. 
ThepUindiT      6.    Debt  by  an  executor  to  recover  a  penalty  for  the  non- 
jothiscafe    performance  of  articles  of  agreement,  which  were,  that  the  dc- 
teredlp^bU  fcndaut  (hould  fink  a  pit  fpr  the  teftator,  and  begin  to  work  within 
judgmoit     fourteen  days  after  the  date  of  the  agreement,  and  continue  work* 
lorthewhole  jj,g  3^^  finking  the  fame  ^zj  and  night  the  fix  working-days  in 
tiUned^n  the  the  week,  till  it  (hould  be  completed.    The  breach  afligned  was, 
articles  of     that  he  did  not  begin  to  fink  the  pit  in  the  articles  mentioned 
b^iu^fti   ^*^^*"  fourteen  days  from  the  date  of  the  faid  agreement,  and 
error  wai   '  Continue  finking  the  fame,  is^c,  prout  the  articles.    The  defendant 
brougbt,and  pleaded,  that  he  was  ready  to  begin  within  the  fourteen  days ;  hot 
>aed  ^x(k  ^^^^  ^^  ^^^  agreed  between  him  and  the  teftator,  that  before  he 
that  it' did  *  began  to  fink  the  pit  he  (hould  drive  or  finka  flough  or  drain,  i^c; 
not  appear     and  averred,  that  he  did  immediately  begin  to  fink  the  faid  drain; 
Sat  the**"*  but  before  the  faid  drain  could  be  funk  twenty  days  had  elapfed, 
piaintifT  ha4  by  reafon  whereof  he  could  not  begin  to  work  the  pit  within  the 
fttftained       fourteen  days.  Upon  demurrer  to  this  plea,  and  argument  thereon, 
ad^  ti^no'  ^^  court  of  C.  B,  gave  judgment  for  the  plaintiff.     Cro^oU  v. 
writ  of  in-     Goodwin ^  by  the  Name  of  Goodwin  v.   Crowle^   Mich.    16  G.  3. 

yuiryhad       Qowp.  -X^l. 
been  award-  rifjt 

cd  to  afcertain  the  damages ;  ^d,  that  the  judgment  ought  not  to  have  been  taken  for  the  whole  pcoahy, 
but  only  entered  up  ai  a  fecur.ty.  And  the  plaintiffs  in  error  relied  upon  the  ftat.  S  &  9  \y.  ^.  c  it. 
C  8.  Sed  per  Lord  Mantfield,  C.  J.-»The  true  conftrufiion  and  fubftantial  juftice  ofuie  %€t.  i&,  that 
the  penalty  ihall  not  be  levied  in  any  cafe  whatever )  but  the  judgment  in  ibii  caie  bein^  upon  demurret 
it  muft  be*  at  ofual,  for  the  debt  \  the  ftatute  dire€ls  that  the  judgment  (hail  be  aa  heretoibiey  but  then 
it  it  only  to  ftand  aa  a  fecurity  for  the  damages  fuilained.  The  plaintiff  ia  not  to  aflign  the  brcKh  titi 
•fter  the  judgment  given.     Cowp.  358-9.     Vidt  anUf  letter  (L.  a) }  tit-  Damages^  letter  (S)* 

7.  In  covenant  the  defendant  pleaded  mn  tfl  faflutm  and  ein- 
dence  having  been  given  at  the  trial  of  a  demife  by  an  hufband 
and  wife  to  the  defendant,  the  bufband  being  tenant  for  life  of  the 
premifes,  and  the  wife  having  a  remainder  for  life ;  which  intereft 
and  joint  demife  were  dated  in  the  declaration.  It  was  objected 
in  arrell  of  judgment  by  the  defendant^  that  this  was  an  illegal  and 
impoQible  demife ;  for  that  the  hu(band  alone  had  power  to  d«- 
niife^  and  the  wife  could  only  confirm*    But  the  court  held  that 
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the  verdi£l  ought  to  (land ;  for  it  being  the  cafe  of  a  bafon  and 
feme,  the  wife's  coafirmation  of  the  hu(band*8  a£t  would  be  nu« 
gatory*  But  befides  the  plea  of  mn  eji  fa^um  puts  in  iflae  only 
that  there  is  no  fuch  deed  as  ftated  in  the  declaration ;  and  if  in 
fa£t  fuch  a  deed  appears,  the  defendant  who  is  in  pofieflion  under 
it  (hall  not  queftipn  the  .title  of  the  plaintiffs  to  make  fuch  a  de- 
mife,  and  thereby  evade  the  performance  of  what  he  himfeif  has 
ftipulated.    Friend y.  Eaftabrook^  Eaft.  17  G.  3.  Biackft.  1152. 

8.  In  an  aAion  of  covenant  the  plaintiflF declared,  that  in  confi-  fV#  Wiu;t 
deration  of  240/.  paid  b]»him  to  the  defendant,  the  latter  by  an  ▼*  Wiikei, 
indenture  had  covenanted  to  pay  the  former  an  annuity  during  life  2^*  ^^^^ 
ef  40/.  by  quarterly  payments;  and  that  60 L  of  the  annuity  be*  tinaion  it 
came  in  arrear  on  fiich  a  day.    The  defendant  prayed  oyer  of  the  ^^^  ^- 
deed ;  by  which,  after  reciting  that  for  the  better  fecuring  of  the  aaioo  m  a 
annuity  the  defendant  had  executed  a  bond  to  the  plaintiflF,  bearing  coTenut 
even  date  with  the  deed,  in  a  certain  penal  fum,  he  aflBgncd  to  the  "^^  ^** 
plaintiff  for  his  further  fecurity  a  falary  of  50/.,  which  he  enjoyed  \^  ^^ 
as  clerk  in  a  certain  office,  and  covenanted  to  pay  the  annuity.  ticDebt^ 
He  alfo  prayed  oyer  of  the  bond  and  condition ;  which  was,  that  ^^  ^*'*J» 
if  the  defendant  (hould  pay  the  annuity  mentioned  in  the  indenture,  ^ 

the  bond  Oiould  be  void.  He  then  pleaded  in  bar,  that  the  in- 
denture and  bond  were  given  to  fecure  one  and  the  fame  annuity  i 
and  that  after  the  execution  of  the  deed,  and  before  a  certain  day 
mentioned  in  the  infolvent  debtors  z6t  of  16  G.  3.,  two  quarters 
of  the  annuity  became  due,  and  were  not  paid  according  to  the 
tenor  and  t1lt€t  of  the  bond,  whereby  the  bond  became  forfeited^ 
and  the  penal  fum  became  due  and  owing  to  the  plaintiff.  The 
plea  then  went  on  to  (hew  the  defendant's  having  been  arrcfted  . 
and  in  cuftody  on  a  pertain  day;  and  his  difcharge  under  the  in« 
folvent  ad  a))Ove  mentioned.  There  was  another  plea,  ftattng  the 
defendant's  arreft,  furrender,  and  difcharge,  under  the  z(k ;  and 
that  the  indenture  on  which  the  plaintiff  had  brought  his  aQioil 
w;i8  dated  and  made,  and  all  debts  thereon  owing  and  accruing 
from  the  defendant  to  the  plaintiff  were  contndted  and  occafioncd 
before  a  certain  day  in  the  zGt  mentioned.  The  plaintiff  demur* 
red  generally  to  the  pleas,  and  had  judgment ;  firft,  becaufe  as  to 
the  Iccond  plea,  if  the  covenant  had  been  the  only  fecurity,  nothing 
had  happened  to  bar  it.  And  as  to  the  firft  plea,  which  ftated 
the  bond  to  be  conditioned  for  payment  of  the  annuity,  it  was  held 
that  the  court  could  not,  becaufe  fuch  a  bond  appeared  to  have 
been  given,  determine  the  other  fecurity  to  be  void.  Cotterell  v. 
Hookey  Hit.  ipG.  3.  Doug.  ()']. 

9.  Where  the  breach  laid  in  the  declaration  is  in  the  negative | 
as,  **  that  the  defendant  has  not  paid  an  annuity,'*  and  the  plea 
is  nan  infrept  conventlonem^  thefc  being  two  negatives,  they  cannot 
make  an  iilue,  which  muft  condft  of  an  affirmative  and  a  negative, 
and  of  one  and  the  fame  fa£k ;  and  therefore  the  plea  is  bad  on  a 
fpeciai  demurrer.    Boone  v^Ejre^  Trin.  X9G.  3*  Blachfi.  I'^ii. 

10.  To  an  adion  on  a  covenant  for  the  payment  of  money,  the 
defendant  pleaded|  that  before  the  exhibiting  of  the  bill  he  became 

Yot.  U.  LI  and 


si2  CoDenutt 

and  was  a  bankrupt  within  the  intent  and  meaning  of  the  fcreral 
ftattites  made  and  in  force  concerning  bankrupts ;  and  that  the 
faid  indenture  in  the  declaration  mentioned  was  made  before  foch 
-  time  as  the  defendant  fo  became  a  baitkrupt,  concluding  to  the 
country.  To  this  there  was  a  fpecial  demurrer;  becaufc  it  was 
not  alleged  that  the  caufe  of  a£lion  accrued  before  the  bankruptcy 
of  the  defendant.  And  per  cur. — This  plea  cannot  be  fupponcd, 
confidered  in  any  point  of  view.  In  the  firft  place,  it  is  bad  as  a 
plea  at  common  law ;  and  in  the  next,  it  is  not  warranted  by  the 
ftat.  5  G.  2.  r,  30.  /  7.3  which  has  prcfcribtrd  a  particular  form  of 
a  plea.  Chariton  v.  King^  HiL  31  G.  3.  4  Term  Rep.  B.  R.  156. 
11.  An  a£lion  of  covenant  was  brought  on  a  charter-party  to 
recover  a  certain  fum  of  money  claimed  to  be  due  for  demurrage. 
The  defendant  pleaded  the  general  iffuc,  and  would  have  given  in 
evidence  matter  which  amounted  to  a  licence  and  acqutefceace  of 
t!ie  plaintiff.  But  Lord  Kenyon  held  fuch  evidence  to  be  inadmif- 
fible,  and  that  it  (liould  have  been  fpecially  pleaded.  RaicVrfi  v. 
P ember ton^  Trw.  33  C.  3.  Efpin*  NL  PrL  Cafes,  35. 

6vincf46s.  ^p.  3)  Plcadings.     Performance  C^). 

[a)  ri</f  Debt,  letter  (E.  a). 

S.  C.  Siyer,  X T7HERE  a  perfon  undertakes  by  bond  for  doing  an  aft  it 
1 85  «»#*,  is  not  fufficient  for  him  to  fliew  that  he  has  done  all  in 

tioD,  leweV  '"®  power,  for  the  condition  is  for  his  benefit,  and  if  not  per- 

(V.d),pl.5.  fbrmed  he  is  fubjcft  to  the   penalty.      Ihjketh  v.  Gr^ry,  2rw. 

liuc  ^here.  27  G.  2.  Bull.  Ni.  PrL  164. 

is  prevented  from  being  prrformed  by  the  a£t  of  God,  at  by  the  death  of  the  p2Ry  befcrc  ibe  day  |  or  by 
the  »Et  of  laW|  as  if  I  gi\e  a  bond  condiciuiicd  to  do  an  aO^  and  a  (laiuie  aherwards  audc  it  uniawfal; 
Or  by  the  a£t  of  the  ohligre  himfelf ;  for  it  would  be  unjuft  that  be  ihould  take  advant»^e  of  his  otni 
wioog.     Bull.  Mi.  Pri.  ib4.. 

6Vmer47o  (R.  a)    IfTuc.      Trial.      Judgment   and    Recovery ; 

of  what  [a). 

(tf)  ^'TJt  ar.fe,  letter  (N.  a),  pi.  6.  marg. 

X.   ]F  an  aftion  of  covenant  be  brought  upon  a  covenant  that  an 

*     apprentice  (hall  not  abfent  himfelf  from  his  mafter's  fer- 

vice,  the  receivinj;  of  the  apprentice  after  having  abfented  htmfclf 

ought  to  go  in  mitigation  of  damages.    But  if  a  penalty  be  agreed 

upon  in  cafe  an  apprentice  fliali  abfent  himfelf  from  his  mafter's 

fervice,  an  a£lion  of  debt  lies  for  the  penalty  upon  any  abfence. 

Haiikinsy,  Eajierbrooke,  HiL  27  G.  2.  Sayer^  li5. 

T^ide  title  2.  It  is  a  rule  in  pleading  that  you  cannot  go  to  iflue  on  m  n* 

Averment,    neral  averment  of  performance  j    and  the  reafon  is  this,  that  me 

et.er  ^  ).     q^j^f^j^jj  ^i^y  \y^  brought  to  fome  degree  of  certainty,  and  notice 

given  of  what  is  to  be  agitated  at  the  trial.     When  a  particular 

breach 
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breach  is  afCgned  there  is  an  afiBrmattve  offered  on  one  fide  npon 
which  the  other  may  take  iflue.  Per  Lord  Mansfield^  in  ^ajer  and 
amther  v.  Minns^  HiL  17  G.  3.  Cowp.  578. 

C  C  1 

(S.  a)  Qualified  or  relieved  in  Equity.  evsner^yt. 

I..  pLAINTIFF  took  a  houfe  and  wharf  belonging  to  the  de- 
^     fendants  for  a  term  of  years,  and  in  the  leafe  the  plaintiff 
covenanted  to  repair,  l^c,  accidents  by  fire  excepted s    and  the  de* 
fendant  covenanted  in  the  ufual  manner  for  quiet  enjoyment.    Th« 
houfe  was  afterwards  burnt  down,  and  the  defendant  having  in* 
fured  it  at  500/.,  received  the  infurance- money.     The  defendant 
negleBed  to  rebuild  the  houfe  \  the  plaintiff  refufcd  to  pay  the  rent 
which  became  due  after  the  houfe  was  burnt  \  and  the  defendant 
having  brought  an  a£tion  for  the  rent,  the  plaintiff  brought  a  bill 
for  an  injun£lion|  and  to  compel  the  defendant  either  to  rebuild 
the  houfei  or  to  repay  the  infurance- money  to  the  plaintiff  to« 
wards  fatisfadion  of  his  lofs.     The  defendant^  in  his  anfwer,  in^  to  Doc  v. 
fijied  upon  his  right  to  the  infurance^money^  and  to  be  paid  the  rent  ^y*****^*. 
without  rebuilding  the  houfe,  but  offered  to  difcharge  the  plaintiff  b.  R.  ^oS* 
from  the  leafe.     Lord  Northington,  C,  faid,  the  juftice  of  the  cafe  it  Is  ft  wed 
was  fo  clear,  that  a  man  (hould  not  pay  rent,  for  that  he  could  j^'Jj*  J'^^ 
not  cnjoy»  and  that  occafioned  by  an  accident^  which  he  did  not  in  a  Muic  * 
undertake  to  fiand  to,  that  he  was  furprifed  it  (hould  be  looked  of  Stceiaod 
upon  fo  clear  a  thing,  that  there  (hould  be  no  defence  to  fuch  an  ^^^^^^^ 
a£tion  at  law,  and  that  fuch  a  cafe  (hould  not  be  conGdered  as  aithoogh  tht 
much  an  evi^ion  as  if  it  had  been  an  evi£lion  of  title,  for  the  ^^ndiord  wa« 
deftruaion  of  the  houfe  is  the  deftruflion  of  the  thing.    That  "ebu'ud fyw 
though  this  covenant  did  not  extend  to  oblige  the  defendant  to  that  the  U' 
rebuild,  yet  when  an  aAion  was  brought  for  rent  after  the  houfe  °^?^  ""^ 
was  burnt  down,  there  was  a  good  ground  of  equity  for  an  in*  o^iL^d  to 
jundion  till  the  houfe  was  rebuilt.    The  court  was  about  to  give  rebuild  or 
diredions  that  the  defendant  (hould  take  back  the  leafe  accord-  P*y  ^^^  V^ 
ing  to  the  offer  in  his  anfwer,  but  the  plaintiff  being  prefent,  and  w^e^rebaiic! 
choofing.to  continue  tenant  without  having  the  houfe  rebuilt,  Ktdi^tttn 
rather  dian  give  up  the  leafe,  his  lord(hip  difmiffed  the  bill  with  l^^^^ 
cojis.     Brown  v.  filter ^  AmbL  619.  ^* 

2.  The  defendant  demifed  to  the  plainti(Ps  teftator  for  45 
years  a  piece  of  land,  part  of  a  tenement,  and  all  the  veins  of 
coal  or  culm  which  then  were  or  (hould  be  opened,  at  the  yearly 
rent  of  9/.  for  the  piece  of  land,  and  30  j.  per  acre  for  the  reft 
of  the  tenement,  which  (liould  be  ufed  on  the  furface  thereof  for 
the  purpofe  of  the  colliery,  and  paying  in  refped  of  the  faid  coal- 
works  to  the  defendant  9/.  6d.  for  every  wey  of  coal  or  culm, 
which  (hould  be  wrought,  raifed,  or  landed,  (except  as  therein 
excepted,}  the  rent  to  be  fubjeft  to  certain  deduQions,  The  leffee 
covenanted  that  he  would  diligently,  at  his  own  cofts,  try  for 
veins  of  coal,  and  ufe  his  utmoft  (kill  to  come  at  the  fame  by 
fuch  pits,  engines,  (sfr.  as  were  ufual,  and  v/ouid  within  one 
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niMth  aftcf  ht  ihouU  lia^e  funk  foch  pit,   conftantly  (irnleb 
hiodered  by  unavoidable  accidents)  work  and  raifii  90c  wejt  of 
coals  yearly,  if  fo  much  good  merchantable  coal  might  be  bd 
out  ot  the  fame  \   and  in  cafe  fo  much  coal  could  not  be  had, 
would  pay  the  defendant  9  /.  ti*  for  every  wey  of  coali  which 
he  (hould  negleA  co  raife,  and  which  Ihould  be  deficient  of  foch 
quantity  of  900  weys  \   the  money  for  the  defieiency  to  be  paid 
for  at  the  end  of  every  year ;  and  if  he  fhoold  negka  to  fink  a 
pit  within  three  years,  ne  (boiild  pay  the  defendant  qi.6d»pir 
wey  yearly  for  900  weys,  until  he  mould  have  funk  foch  pit| 
The  plaintiffs  made  trial  for  coals  on  tbt  landg  but  could  not 
fink  a  pit  within  three  years,  but  in  177a  began  to  fink  a  pit, 
which  was  completed  in  1778,  and  in  that  year  rufed  1147  weji 
of  coal,  in  the  next  year  1000  weys,  for  which  the  defendaat 
was  paid.  The  plaintm  continued  working  the  coUiery  till  1780, 
when  very  great  breaks  and  faults  happening  in  Ae  veins,  rtn- 
'    dered  the  working  more  cxpenfive  than  was  conceived  at  the  tine 
of  taking  the  leafe,  infimuch  as  greatly  U  exaei  the  value  at  vHA 
the  coals  could  be  fold^  by  which  they  luftained  a  \6U  of  40/.  ftr 
day,  on  which  account  they  Aopped  working  the  collier; ;  and 
%      conceiving  that  under  the  covenant  in  the  kafe  they  were  <ii(* 
charged  from  payment  of  the  rent,  ceafed  to  pay  the  (aoie.   'fhs 
defendant  brought  an  adlion,  and  afiigned  feven  breaches  beiidcs 
that  for  not  working  the  mine,  which  were  all  given  op  at  the 
trial ;  but  upon  that  for  not  working,  although  the  plaintifpfOfcd 
the  unavoidable  accidents  above  ftated,  the  jury  gave  a  renlift 
for  the  defendant,  and  afleflcd  the  damages  at  427  /.  lo/»  vhidi 
were  paid.     Defendant  afterwards  brought  another  aAioo,  vA 
recovered  a  verdidl  on  the  fame  breach  for  534/.  7 /•  6^*  da- 
mages, and  afterwards  brought  two  other  aAionB,  and  threatened 
to  bring  fimilar  aAions  every  year.     Upon  this  the  plaintifi  fM 
a  bill,  charging  that  under  the  circumftances  they  were  not  coB' 
pellable  to  work  the  mine,  and  that  event  if  they  had  worked  it, 
the  mine  would  before  the  filing  of  the  bill  have  been  eahsdH 
except  the  pillars  which  by  the  contraQ  were  to  be  kftf  theR- 
fore,  that  it  was  contrary  to  juftice  that  the  defendant  (boiU 
avail  himfelf  of  the  accidents  which  had  happened ;  but  that  apoe 
defendant's  being  paid  for  fo  many  coals  as  could  be  got,  he 
ought  not  to  require  any  further  payment  under  the  leafe,  aoJ 
prayed  an  account  of  the  quantity  of  coals  capable  of  being  laiied 
according  to  the  terms  of  the  leafe  ;  and  in  cafe  it  (hould  appear 
that  the  defendant  had  received  a  fum  equal  to  the  rent,  tkt  he 
ihould  be  injoined  from  bringing  adlions  for  the  rent ;  or  if  >< 
<hould  appear  that  he  had  not  been  ^ulty  paid,  then  that  upoo 
payment  of  what  remained  unpaid,  he  (hould  in  like  manner  be 
injoined.     Sir  Lloyd  Kenyon,  Matter  of  the  Rolls,  fitting  for  LonI 
Chancellor,  faid,  It  was  true,  that  if  parties  entered  into  legal 
contrafls  they  were  bound  to  fulfil  them,  but  that  if  ceatraiff 
were  enforced  for  the  purpofes  of  harajfment  and  vexatien^  courti 

of  equity  properly  interfered.    That  plaintiff  offering  to  fay  thtjf 

^  ftnia^ 
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ftniani  all  he  eculJ  ever  citain^  if  the  contraA  was  carried  inta 
execution,  vfos  offering  every  thing  the  defendant  could  fairly  require^ 
and  the  defendant  would  in  that  cafe  be  paid  for  the  coal,  although 
thev  would  be  left  upon  the  eftate.  That  it  was  clear  the  plaintiff 
could  not  be  compelled  to  go  on  with  a  di/advantage&ui  bufineisj 
from  which  the  defendant  could  derive  no  advantage*  His  Honor 
referred  it  to  the  M after,  to  inquire  what  quantitjr  of  coals  re<- 
mained  to  be  got  upon  the  eftare  on  the  terms  of  the  leafe ;  and 
the  plaintiff  undertaking  to  pay  for  the  fame,  and  to  furrender  the 
leafe,  the  defendant  was  reftrained  from  proceeding  in  his  a&ions. 
Smith  ¥•  3UrrtSf  2  Bro.  C.  C.  31 1. 

A«fr}  Prom  tUt  decree  there  was  a  rehearing  before  Lord  Chancellor  iMigbierm/ib,  who  added  Tome 
further  diicAigoa  wiih  icfp<A  to  the  ioquuies  Q»  be  made  by  tiie  Maftcr^  and  th;.rewi(h  fijirmcd  the 
decree. 


3«  One  queftion  in  the  caufe  was,  whether  executors  were 
warranted  in  difpofing  of  a  leafe^  as  ajpi/  of  the  teftator,  where 
there  was  a  provifi  agarnfi  alienation  by  the  lefiee.  Per  Lord  2hur* 
loWf  C.-^If  jf.  lets  a  farm  to  B  ^  nmth  covenant  not  to  alien^  may 
not  his  executors  difpofe  of  it  ?  His  lordChip  thought  it  had  beeit 
determined  that  they  might,  and  he  had  alw;iys  taken  it  as  clear 
law.  It  was  an  al^nation  by  the  ad  of  God.  That  Lord  Cam^ 
Jen  had  entered  into  tlie  quellion  much  in  the  fame  way.  Lord 
Chancellor  Thurlow  t(k>k  it  as  clear  law,  that  an  alienation  bf 
death  could  not  be^a  forfeiture.  That  in  cafe  of  ajeafe  foryear9 
to  A,  it  went  to  his  executors,  not  by  way  of  limitation,  as  in 
the  cafe  of  a  remainder  over,  but  it  went  to  them  as  coming  in 
the  place  of  the  leffee.  That  he  underftood  it  to  be  well  fettled, 
as  he  had  ftated ;  but  he  did  not  mean  to  lay  down  chat  a  man 
may  not  provide,  that  in  cafe  of  a  devolution  to  executors  it  fhould 
not  be  alienable  by  them ;  but  it  muft  be  very  fpecial  for  that  pur* 
pofc.     Seers  v.  Hind^  I  Vefjun.  294. 

4.  Colonel  Ponfonby^  by  leafe  dated  in  17199  demifed  certain 
lands  in  Ireland  to  D.  Swayne^  his  heirs  and  affigns,  for  three 
lives,  at  the  rent  of  125/.  xSx.  gd,'\  and  in  the  leafe  was  the  foU 
lowing  covenant :  *'  That  he  the  faid  D,  Sivayne  and  his  heirs 
'*  (hould,  with  all  their  family^  within  one  month  after  the  com-» 
'<  menccment  of  the  leafe,  live  on  the  faid  premifes  during  thtf 
••  continuance  thereof,  and  during  the  continuance  of  every  other 
**  leafe  to  be  made  purfuant  to  the  intent  thereof;  and  whenever 
"  he  or  they  (hould  fail  fo  to  do,  that  then  the  rent  referved  fliould 
"  rife  to  150/.,  and  fo  continue  yearly  to  the  end  of  the  demife» 
'<  and  to  the  end  of  any  other  demife  or  leafe  to  be  made  pur- 
*'  fuant  to  the  covenant  therein :  and  if  it  (hould  happen  that 
•*  any  part  of  the  faid  rent  of  150/.,  on  failure  of  performing  the 
«*  faid  covenant,  (hould  be  in  arrear  at  any  time  after  fach  failure, 
••  that  then  it  (hould  be  lawful  for  the  faid  Richard  Ponfonhyy  his 
**  heirs  and  aihgns,  to  enter  into  the  premifes,  and  diltrain ;  and 
'<  for  want  of  lufficient  diftrefs,  to  re-enter  and  enjoy  as  in  his 
**  and  their  fori,  er  eftate/'    The  le(rec  and  his  heir  lived  upon 
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Ac  lands  till  1748,  when  he  quitted,  and  never  refiJedn^n  them 
^erwarJs.  In  1751  the  leiTor  demanded  from  an  undfr4ejet  the 
art  ears  of  the  increafed  rent  of  150/-,  which  arrears  were  paid 
without  objrdton.  A  demand  was  afterwards  made  of  a  further 
year's  increafed  renti  which  being  refufed,  the  leflbr  diftraioedi 
and  pending  the  replevin  the  leifee  filed  a  bill  in  the  Exchequer  ia 
Jreiand  fox  relief  againft  the  increafed  rtnt,  and  praying  that  what 
bad  been  paid  might  be  repaid,  and  for  an  injundion  againd  fur- 
ther proceedings  in  the  replevin  caufe.  Upon  the  hearing  the 
Chief  Saron  and  Mr.  Baror^  Daw/on  decreed^  that  theieflee&ould 
have  the  relief  prayed  by  the  bii),  and  the  colts  of  the  fuit:  but 
Mr.  Baron  Mountney  (who  took  time  to  confidcr)  afterwards  de- 
livered his  opinion,  that  the  bill  ought  to  be  difmifled,  without 
'  prejudice  to  any  other  that  might  be  filed.  The  Itrflbr  appealed  to 
the  Houfe  of  Lords  in  England \  and  in  the  year  1 770  the  (/^rr« 
was  reverfed^  and  the,  ^/7/ orders  d  to  be  difmijfed  without  colls,  as 
againft  the  appellant.    Piottfonbyv,  AdamSy  6  Bro.  Park  Ca.  417. 

5.  Roife  in  1758  demifed  to  Feter/on's  a  farm  in  Norfolk^  and 
in  the  leafe  among  other  covenants,  which  related  to  the  fartiaikr 
fHode  of  cultivition,  was  the  following :  that  in  cafe  any  part  of  the 
pfemifes  that  had  not  been  in  tillage  within  twenty  years  then  laft 
pafty  (houldy  during  the  continuance  of  the  term,  be  ploughed  or 
converted  into  tillage  ;  .or  if  any  part  of  the  arable  lands  fliould, 
during  the  term,  be  ploughed  or  fowed  out  of  courfe,  contrary  to 
the  covenants  therein  contained  ;  then,  that  the  leffce  fliould  pay 
to  the  leflbr  the  further  yearly  rent  or  fum  of  5  /.  for  every  acrcfo 
broken  up  and  fown  out  of  courfe,  with  a  further  covenant,  not  to 
fell  or  ftub  up  any  of  the  willows,  fallows,  pollards,  hazles,  thorns, 
hedgerows,  quickfets,  buOies,  fprings,  or  hedges  then  growing  or 
to  grow  upon  the  premifts.  Soon  after  the  execution  of  the 
leafe,  the  leiTee  flubbed  up  and  fold  for  a  confiderable  fum  of 
jnoncy  all  the  whins  growing  upon  a  piece  of  ten  acres  of  tbc 
demifed  land,  which  had  not  been  in  tillage  within  twenty  years 
before  the  date  of  the  leafe.  This  land  was  not  only  a  cover  and 
prefervation  of  the  game,  but  alfo  a  cover  or  (heltrr  for  (hcep  in 
winter-time,  and  being  cut  at  proper  feafons,  produced  a  confider- 
tble  profit.  The  leflces  afterwards  converted  the  faid  piece  of 
land  into  tillage,  contrary  to  their  covenant,  and  without  the  con- 
fent  or  privity  of  the  leflbr,  and  alfo  committed  breaches  of  other 
covenants  in  the  leafe.  Before  thefe  breaches  came  to  the  know- 
ledge of  the  leflbr,  difputes  arofe  between  him  and  the  leflces  rc- 
fpe£ting  a  right  of  fold  courfe,  and  other  matters,  which  upon 
a  reference  were  decided  in  favour  of  the  lefTor.  Shortly  after 
this,  thefe  breaches  coming  to  his  knowledge,  he  brought  an  ac- 
tion of  covenant,  and  upon  the  execution  of  a  writ  of  inquiry,  the 
jury  zSttki  the  damages  at  300  /•  The  leflfees  continuing  to  keep 
thefe  acres  in  tillage,  two  other  actions  were  brought  to  recoier 
thefe  increafed  rents,  on  which  judgment  was  alfo  fuflPered  to  go 
by  default,  and  verdicts  were  recovered  for  the  increafed  rents. 

The  leflfees  then  filed  a  bill  in  Chancery  for  relief  againft  thefe 
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verdi^^s,  and  Lord  Camdertf  C.  upon  the  hcnring  of  the  caufc,  de- 
clared the  leflces  were  entitled  lo  relief,  upon  making  an  adequate 
fatisfaftion  for  the  dama^^es  fuilained  by  tiie  breachesy  and  there* 
fore  ordered  the  pirtics  to  proceed  to  a  trial  at  law,  upon  an  iflue 
of  quantum  damnificatus.  The  defendant  appealed  from  this  de- 
cree to  the  Houfe  of  Lords,  wh^rc  the  point  infjfted  upon  w.is, 
whether  upon  an  a£lion  of  covenant  brought  by  a  landlord  upon  a 
Uafty  and  dam<)ges  therein  njpjpd  by  '<\  jury,  a  court  of  equity  had 
jurifdiclion  to  direft  iflues  for  re-aflcffing  thofe  damages.  The 
decree  was  reverfed^  and  the  bill  ordered  to  be  difmifled.  Rolfr  r. 
Peter/on^  6  Bro,  Pari,  C/i.  470.     j4.  D.  1 772. 

6.  The  leilbrs  graiited  a  leafe  for  99  years,  determinable  on  the 
falling  in  of  three  lives,  and  in  that  leafe  covenanted  that  as  often 
as  either  of  the  three  lives  (hould  fall  in,  and  there  (hould  be  only 
/«w //t/rj  remaining,  and  the  leffee  Jhmld  within  fix  months  after 
the  deceafe  of  fuch  life  apply  for  a  new  leafe,  and  pay  a  certain 
fine,  the  leflbrs  fliould  add  a  third  life,  and  grant  a  new  leap  of  the 
premifes  for  99  years  if  fuch  third  life  fo  to  be  nominated,  and  the 
two  other  lives  or  either  of  them  (hould  fo  long  live,  and  fo  from 
time  to  time  for  ever  after,  as  often  as  the  cafefbouldfo  happen.  One 
of  (he  lives  dropped,  but  no  new  life  was  added  in  his  room,  or 
new  leafe  executed  by  the  leflbrs,  no  application  being  made  by  the 
leffeefor  that  purpofe.  A  fecond  life  afterwards  dropped,  and  afier 
her  deathf  the  leflee  applied  to  the  lelfors  for  a  nevu  leafe  for 
99  years,  determinable  on  the  death  of  the  remaining  life,  and 
two  other  perfons  to  be  appointed  by  the  lefiee,  offering  to  pay  an 
additional  fine.  This  the  leflbrs  refufcd,  upon  which  the  leflee 
brought  a  bill  to  compel  a  renewal  upon  the  terms  ofl^cred.  Lord 
Tburlo^u,  C.  faid,  that  the  lejfte  was  not  hound  to  renew  upon  the 
falling  in  of  one  life,  he  bad  his  ehi^icn  whether  to  renew  or  not, 
and  had  mndc  that  election  ;  that  the  Icfors  were  not  therefore  bound 
now  to  renew ;  that  it  hnd  been  determined  over  and  over  in  the 
cafes  upon  Irijh  ieafes  in  the  Houfe  of  I^ord;:,  and  his  lordfliip 
difmiffed  the  bill.  Bayley  v.  the  Corporation  of  Leominjler^  3  Bro* 
C.  C.  529. 

7.  In  a  leafe  of  a  mill  in  Surry  the  Icflbr  covenanted,  that  if  at 
the  expiration  of  the  term  the  leflee  fliouId  be  deflrous  of  taking  a 
further  leafe,  the  Icflbr  would  grant  fuch  further  leafe  without  any 
fine,  "  and  under  the  fame  rent  and  covenants  only  as  in  this  leafeJ* 
Upon  a  bill  being  filed  in  the  Exchequer,  that  court  decreed  the 
lefibr  to  execute  a  new  leafe,  which  (hould  contain  a  covenant  to 
grant  a  further  leafe  at  the  end  of  the  nenu  term.  The  leffor  refufed 
to  execute  a  new  leafe  wK^fuch  covenant,  as  being  in  the  nature 
oiz  perpetuity  upon  his  eftate,  and  appealed  to  the  Houfe  of  Lords, 
when  the  decree  was  a(Brmed.  Bridges  v.  Hitchcock^  i  Bro.  Par. 
Ca.  522. 

8.  The  plaintifFwas  tenant  of  a  houfe  under  the  defendant.  Bf 
the  leafe,  the  plaintiflF  covenanted  to  keep  the  premifes  in  repair, 
$*  and  to  dcUver  up  the  £une  to  the  defendant  at  the  expiration  of 
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<<  the  term,  in  good  atsd  fufficient  repair,  atdJUttU  bjfirg  and  tim^ 
<*  pefi ixaptei.*  The  houfe  being  damaged  by  a  temped, and  in 
wane  of  tmaudiati  repair,  to  prevent  farther  injury,  the  plaintiff 
rtpaiied  it,  and  claimed  to  be  allowed  out  of  the  rent  what  he  had 
expended  upon  it.  The  defendant  refufed  to  make  fuch  allow* 
ance,  and  brought  an  a£^ion  for  the  rent.  Uponr  this  the  tenant 
filed  a  bill  to  be  allowed  to  retain  the  amount  of  the  repairs  ont 
of  the  rent.  'Fhe  defendant  demurred^  and  after  argument  the 
court  of  Exch^uer  Mowed  the  demurrer.  Waters  ▼.  Weigaii^ 
Anfir.  Rep.  575. 

9.  A  tenant  agreed  with  a  landlord ^r  the  grant  of  a  leafe^  upon 
ammon  and  ufual  covenants.  A  leafe  was  accordingly  prepared, 
which  the  landlord  approved,  but  hig  foHcitor  afterwards  inferred 
two  covenants,  the  one  that  the  kjftejljwld  net  ajfftgn  vjttbaut  licence 
from  the  grantor ;  the  other,  tiiat  be  fliould  not  build  upoa  a 

^  Iftblf  lkittle*grouDd  adjoining  the  premifes.  hoTi,Tburhw^  C«  referred 
MiBtbunot  J  J  xo  the  Maftcr  to  prepare  the  leafe;  with  a  declarationy  that  the 
«th«w"^  hll^'^  had  MO  right  to  have  a  claufe  in/erted  to  rejirain  alhnation^  with- 
decided.         out  licence.     Htnderfon  \.  Hoy^  3  Bro.  6\  C  63-2. 

10.  A£lion  of  covenant  upon  a  marriage*contrad  under  hand 
and  feal,  whereby  defendant  procnifed  tlie  plaintiff  that  he  would 
not  marry  any  perfon  beiides  herfelf.  If  he  did,  he  agreed  to  pay 
to  her  1000/.  within  three  months  next  after  he  (hould  marry  any 
body  elfe.  He  afterwards  married  another.  The  jury,  in  com* 
pliance  with  LcsU  Alansfie/d^s  dirtfkions,  found  for  the  plaintiff, 
with  loco/  damages.  Morion  for  a  new  trial,  founded  on  an 
obje£tion  to  the  dircdlion  to  the  jury  to  find  the  whole  1000/.  in 
damages,  it  being  infilled  that,  they  were  at  liberty  to  give  lefs, 
had  they  thought  proper.  Lord  Mansfield^^'iYix^  is  not  an  a£lion 
for  not  marrying  the  plaintiff,  or  for  marrying  any  body  elfe :  the 
non-payment  of  the  iooq/.  is  the  ground  of  the  adlion :  that  he 
did  not,  when  requedcd,  pay  the  1000/.  There  is  a  difference 
between  covenants  in  general  and  covenants  fecured  by  a  penalty 
or  forfeiture.  In  the  latter  cafe  the  obligee* has  his  ele£iion :  he 
may  either  proceed  for  the  penalty,  after  recovery  of  which  be 
cannot  refott  to  the  covenant,  becaufe  the  penalty  it  to  be  a  fatif- 
fa£lion  for  the  whole  ;  or  otherwife,  he  may  proceed  upon  the 
covenant,  and  recover  more  or  lefs  than  the  penalty,  and  fo  foties 
quoties.  And  upon  this  diftinAion  they  proceed  in  equity  :  they 
relieve  againft  a  penalty  upon  a  compenfation ;  but  whcve  the 
covenant  is  '<  to  pay  a  panicular  liquidated  fum,  equity  cannot  maltf 
**  a  new  covenant  for  a  man";  nor  is  there  any  room  for  compenfa- 
<<  tion  or  relief."  The  other  judges  concurring.  Rule  far  a  new 
trial  difcharged,  Lowe  v.  Peers ^  4  Bi$rr^  X%2$*  See  fopp*  fit. 
Penalty^  pofi. 

For  more  of  covenant  in  general,  rndi  Averwuni^  CotiSihrne^ 
Damages^  Difcousit^  Eftate,  Warranty^  Rent^  Sfi^pp^f  Dek$^ 
ConiraSf  and  other  proper  titles. 
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See  Frauds  Payment^  Remitter^  and  other  proper  tides. 
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(A)  Ccnfidered ;  how ;  and  in  what  Cafes  favouredy  6vincr47g« 

oroot. 

X.  '^HE  defendant  was  dieeoonfcl  who  drew  die  draught  of  an 
^  annuity*deed,  in  queftion  in  the  caufe.  As  executor  of  one 
Sparksy  he  bad  fince  become  intcreftcd  in  the  annuity.  The  bill 
W4S  brought  againft  the  defendant  for  a  produAion  of  the  draught 
of  the  annuiry-dced  .  and  the  defendant  by  bis  anfwer  admitted 
to  have  it  in  his  hands^  and  ofRr^ed  to  produce  it.  Per  Lord  Hard-' 
wcke^  C— Lounfellors  have  a  right  to  draughts,  to  make  ufe  of 
them  as  precedents  only,  hut  not  to  detain  ibem^  when  cither 
party  concerned  may  have  any  benefit  artfing  from  an  infpe^iion 
of  them.  His  lordmip  ordered  the  draught  to  be  left  with  the 
defendant's  clerk  in  court,^  hut  not  upon  oatb^  to  be  infpcQed  by  the 
plaintiff.     Stattbope  v.  Xoiertlf  2  Jftk.  2 1 4. 

2.  The  bill  was  brought  (among  other  things)  to  fet  afide  a 
grant  to  the  defendant  (who  was  a  tarri/ier)  of  the  place  of  fteward 
to  a  private  manor  of  the  plamtifTs^  as  being  obtained  by  fraud 
and  impofitiorr^  the  defendant  having  induced  the  plaintiff  to  believe 
he  might  revoke  it  at  picafure  ;  whereas  the  defendant  had  taken 
it  to  himfelf  and  bif  beirs.  Per  Lord  Hardwicley  C. — As  to  the 
grant  of  a  ftewardihip  in  fee,  it  is  void ;  for  it  might  come  to  a 
woman,  which  is  not  to  be  fufieredi  where  it  was  a  judicial  office* 
That  independent  of  the  queftioni  whether  it  was  an  impo(ition« 
the  defend  mt  had  abufed  the  trufi  which  this  gentleman  repo/ed  in 
him  ;  for  as  be  %»ai  bij  counfel,  be  ougbt  to  bave  told  bim  tbe.effeB  of 
a  grant  to  a  man  and  Ins  beiri.  The  defendant  was  ordered  to  de- 
liver op  the  grant  to  the  piaintiflT.   Tbomlilly.  Evans,  2  Atk.  330* 

3.  It  was  objected  in  the  caufe^  that  one  of  the  plaintifi^'s  wit- 
ness being  coonlbl  concerned  in  die  affair,  ought  not  to  have  i^ 
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mittcd  to  be  examined ;  as  no  counfel,  attorneyt  or  foltcitor, 
fliould  betray  the  fecrets  of  their  clients  \  and  tnigbt  demur  to  tie 
interrogatories*  Per  Sir  John  Strange^  Maftcr  of  the  Rolls.<^It  is 
a  yery  right  rule  i  but  as  he  himfelfhad  not  ohjeEied  to  ii^  the  court 
had  nothing  to  do  with  it.  That  it  never  was  determined  that  the 
court  refufed  his  evidence ;  but  that  the  contrary  had  been  deter- 
mined^ that  the  court  was  bound  to  accept  it.  Bj/hop  of  Wlncbejler 
V.  Foumier^  2  Vef  445".*   "" 
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m.  Ad- 

dington*! 
Abr.  dc. 
Frauds, 
N0.Z50X* 
and  notes. 
The  ftac. 
30  G.  %• 
c*  24.  only 
enlarges  the 
defcription 
of  the  of- 
fence in  the 
ftat.33H.S. 
c.  f .  $  both 
Aattttes  are 
made  in  pari 
materia,  and 
whatever  hat 
been  deter- 
mined in 
the  con" 
Amdion  of 
on^  of  them 
it  a  found 


I.  TNdi£lment  fet  forth,  that  the  defendant  came  to  the  (hop  of 
'■  L,  a.  mercer,  and  affirmed  (he  was  a  fervant  to  the  Countefs 
of  P. 9  and  was  fcnt  by  her  from  $/.  Jameses  to  fetch  Glks  for 
the  queen,  endeavouring  thereby  to  defraud  jL.,  the  whole  being 
falfe*  Verditl  for  the  king,  ^  and  motion  in  arreft  of  judgment| 
becaufe  here  was  no,  falfe  token  nor.  any  fraud  committed. 
And  per  cur. — ^This  is  no  more  than  telfing  a  lie,  and  judgment 
muft  be  arrefted.     Rex  v.  Brfan^  E'{fl*  3  G,  2.  Str.  866. 

2.  A  defendant  was  convicted  for  procuring  from  M*  K.^  by 
falfe  tokens,  a  promilTory  note,  under  pretence  that  he  would 
bring  her  money  fur  it.  And  upon  motion  in  arreft  of  judgment 
it  was  held,  that  it  is  neceflary  in  an  indi£lment  to  fpecify  the 
falfe  tokens.  The  judgment  was  arrefled.  Rex  v.  Muncz^  HiL 
13  G.  2.  Sir.  1 127. 

3.  Hyjlat.  30  G.  2.  c.  24.  /.  I.  it  is  ena£led,  "  That  from  and 
<*  after  the  twenty-ninth  day  of  September  one  thoufand  fcvcn 
M  hundred  and  fifty-feven,  all  perfons  who  knowingly  and  dc(ign- 
**  cdly,  by  falfe  pretence  or  pretences,  {hall  obtain  from  any  pcr- 
<*  fon  or  perfons  money,  goods,  wares,  or  merchandifes,  with  in- 
"  tent  to  cheat  or  defraud  any  perfon  or  perfons  of  the  fame ;  or 
**  fhall  knowingly  fend  or  deliver  any  letter  or  writing,  with  or 
*^  without  a  name  or  names  fubfcribed  thereto,  or  figned  with  a 
<*  iiditious  name  or  names,  letter  or  letters,  threatening  to  accufe 
•*  any  perfon  of  any  crime  punifliable  by  law  with  death,  tranfport- 
<*  ation,  pillory^  or  apy  other  infamous  punifliment,  with  a  view 
<'  or  intent  to  extort  or  gain  money,  goods,  wares,  or  merchan- 
**  difes  from  the  perfon  or  perfons  fo  threatened  to  be  accufed, 
<^  {hall  be  deemed  offenders  againd  law  and  the  public  peace ;  and 
"  the  court  before  whom  fuch  offender  or  offenders  {hall  be  tried, 
*<  {hall,  in  cafe  he,  {he,  or  they  {hall  be  convi£led  of  any  of  the 
<<  faid  offences,  order  fuch  offender  or  offenders  to  be  fined  and 
**  imprifoned,  or  to  be  put  in  the  pillory,  or  publicly  whippedi  or 
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**  to  be  tranfportedy  as  foon  as  conveniently  may  be^  (according  rule  of  con. 
*'  to  the  laws  made  for  tranfportation  of  felons,)  to  fomc  of  his  S***^'^^" 
<*  majefty's  colonies  or  plantations  \n  Ametica,  for  the  term  oi  p^^^\]^t 
<*  feven  years,  as  the  court  in  which  any  fuch  offender  or  offend-  in  Rex  y. 
«*  ers  (hall  be  conviftcd  flxall  think  fit  and  order."  ^J^^'r. 

B.  R.  586.  The  ftttote  33  H.  S.  c-  i.  requires  a  falfe  feal  or  token  to  be  ufed  io  order  to  bring  the 
pcrfon  impofed  upon  into  the  confidence  of  the  other ;  but  that  being  found  to  be  infufficient,  the 
liarute  30  G.  i.  c.  14.  intioduced  another  offence,  defcribiog  it  in  termi  extremely  general.  It  feema 
difficult  (o  draw  the  line,  ^nd  to  fay  to  what  cafes  this  lUtute  (bill  extend  ;  and  thtfefore  it  muft  be  fees 
whether  tech  particular  cafe,  aa  it  trtfeS|  cornea  within  ity  ptr  Lord  Kenyon^  C»  J.  in  the  cafe  of  Young 
and  others,  3  Term  Rep.  B.  R.  lox. 

4.  An  indid^ment  ftated  that  the  defendant  did  obtain  from  S.C.Lcicliy 
R,  S.  two  guineas  of  the  proper  monies  of  the  faid  R.  S.,  by  falfc  3*4-    . 
pretences,  with  an  intent  to  cheat  and  defraud  the  faid  R.  S^  of 

the  fame }  the  defendant  being  convi£ted,  brought  a  writ  of  error^ 
and  afligned  for  error  that  it  did  not  appear  by  the  indi£tment 
what  the  falfe  pretences  were  by  which  it  was  alleged  the  de- 
fendant did  obtain,  isfc.  and  after  argument  the  judgment  was 
rcverfed.   Rex  v.  Mafoiiy  Trin,  28  G.  3.  2  Term  Rep.  B.  R.  581. 

5.  An  indi£tment  on  the  J}at,  30  G.  ?•  r.  24.  dated,  that  the  S.C.LeKb^ 
defendants,  namely  2^.,  iJ.,  M.y  and  O.,  fraudulently  intending  to  ^*ji^h-. 
obtain  of  the  honed  fubjeds  of  our  lord  the  king  their  monies,  fendant 
goods,  i^c,   by  falfe  colours  and  pretences  unlawfully,  know-  apphed  to 
incly,  (Sfc.  did  falfcly  pretend  to  T.  that  T.  had  made  a  bet  of  f ',' '^'  ^: 
500  guineas  on   each   fide   with  a  colonel  m   the  army  then  that  be  was 
at  Bath^  that  W.  £.  would  on  the  next  day  run  on  the  high  road  '«ntrufted  bf 
leading  from  G-  to  A,  ten  miles  in  length,  within  one  hour  j  ^^  to'tlSL*** 
and  that  7*.  and  M.  did  go  200  guineas  each  in  the  faid  bet,  fome  horfea 
and  R.  did  go  the  other  100  guineas,  (meaning  that  in  cafe  fuch  f'^om  lie- 
pretended  iSt  was  loft  T.  was  to  contribute  and  pay  210/.,  <j* „  ^j^J^' 
M.  the  like  fum,  and  R.   the  remaining  105/.,)  and  did  under  that  he  had 
colour  and  pretence  of  fuch  bet,  isfc.  obtain  from  2".  as  a  part  of  *>««»  ^- 
fuch  pretended  bet,  20  guineas  of  the  500  guineas  5  by  which  faid  fongbycoa- 
falfe  pretences  the  defendants  did  unlawfully,  knowingly,  ^^.  trary  winds 
obtain  from  T.  20  guineas,  with  intent  to  cheat  and  defraud  him  thathismo* 
thereof,  whereas  in  truth  no  fuch  bet  had  been  made,  £5*f.    An-  f^JI^sir 
other  count  ftated  that  the  defendants  unlawfully,  (5*c.  did  falfely  t.b.  in- 
pretend  to  T.  that  T.  had  a  bet  of  500  guineas  on  each  fide  with  ^^^^^ 
C\  that  JT".  L.  would  run,  isfc.  and  did  under  colour  and  pretence  fcntatiSnto 
of  having  made  fuch  bet  obtain  from  T.  the  faid   20  guineas,  advance 
with  intent,  l^c.    Thtrre  were  alfo  two  other  counts  charging  the  ^  ««n<7 
defendants  with  having  obtained  20  guineas  from  T.  by  falfe  pre-  terwaiiiit 
tences,  without  ftating  what  thofe  pretences  were.     The  defend-  tnmed  oot 
ants  having  been  found  guiltv  at  the  feffions,  and  fcntenced  to  be  ^^^  ^ 
tranfported  for  feven  years,  brought  a  writ  of  error  in  the  King's  employed  by 
Bench,  and  affigned  for  error  that  the  fuppofcd  falfc  pretences  the  Duke  de 
{hewn  in  the  firft  and  fecond  counts  were  neither  contrary  to  ^^^^* 
ihtjlat.  33  H.  8.  or  30  G.  2.  .or  any  other  ftatute ;  that  neither  waiafiaioL 
of  the  counts  in  the  indidment  contained  any  offence  againft  the  He  wai  in- 

common  law 5  that  the  judgment  waitt  not  wananted  by  the  com-  ^*^^G*fc 
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c24.ftniiid  mon  law;   tnd  that  neither  the  third  or  fourth  counts  fet  forth 
£tmttd^    any  oflfence  againft  the  ftatute  or  common  law.     In  argument 
ImH  labour  Several  objections  were  taken  to  the  indi£lment,  firft,  that  there 
M  Che         was  no  offence  within  ihtjfat.  G.  2.,  the  generality  of  the  words 
Thajnes.      ^f  j|jjj  ftatutc  not  extending  the  law  to  cafes  againft  which  com- 
OwDtVilto.  n>on  caution  might  guard  \  for  that  where  the  reprcfentacion  is 
mievey  in      of  fome  future  tranfaAion,  concerning  which  inquiries  may  be 
brBuikrl   '"^^^f  ^^  *^  ^^^  ^°  indidable  ofience,  becaufe  the  party  can  only 
ifl  the  cafe  of  be  impofed  upon  by  his  own  negligence.     But  it  was  held  by  the 
Young  and    court  as  to  this  objeflioui  that  the  Jlat,  G.  2.  was  confidered  to 
tTcraiRop   ^*^c**^  ^®  every  cafe  where  a  party  had  obtained  money  by  falfely 
LlUio^.*  reprefcnting  himfclf  to  be  in  a  fituation  in  which  he  was  notf  or 
any  occurrence  that  had  not  happened  to  which  perfons  of  ordi- 
nary caution  might  give  credit  \   7*.  was  perhaps  too  credulous, 
and  gave  confidence  to  the  defendants^  and  afterwards  the  ftory 
proved  ,to  be  a  fifiion,  therefore  the  defendantSi  morally  fpeak- 
ing,  were  guilty  of  an  offence.     The  ftatute  clearly  extends  to 
cafes  which  were  not  the  fubje£l  of  an  indictment  at  common 
law.     The  ingredients  of  the  offence  are  the  obtaining  money  by 
falfc  pretencesi  and  with  an  intention  to  defraud,  if  the  intent 
be  made  out  and  the  falfe  pretence  ufed  in  order  to  effed  it,  it 
brings  the  cafe  within  the  ftatute.     Cafe  of  Toung  and  others^  in 
Error,  HiL  29  G.  3.  j  Term  Rep.  B.  R,  98. 

6.  It  was  fecondly  ohjcGtcd  in  the  cafe,  pL  5.  that  even  if  this 
were  a  proper  fubjedl  of  an  indidlment  the  charge  was  not  ftated 
with  fufficient  certainty,  no  perfon  being  fpecified  in  the  firft  count 
with  whom  the  wager  was  made,  but  only  with  a  colonel  at  Batb, 
whereas  the  name  of  the  colonel  (hould  have  been  mentioned  in 
the  indiflment.  But  as  to  this  objedion  it  was  faid,  that  it  muft 
be  taken  after  verdiCi  that  the  offence  was  proved  as  laid  in  the 
indi£lment,  the  court  were  not  to  fuppofe  that  the  coloneKs  name 
was  mentioned,  and  if  not,  it  could  not  be  ftated  in  the  indifl- 
ment ;  and  if  the  reprefentation,  though  general,  was  fufficient 
to  anfwer  the  defendants  purpofe,  the  court  could  not  fay  it  was 
toogeneral.  Cufe  of  Toung  and  others,  in  Error,  HiL  29  C  3. 
3  ST^riw  Rep.  B.  R.  98. 
rNfrBwr.  7.  A  third  objedion  taken  in  the  cafe,  //•  ^.  was,  that  the 
984. 5.  fpur  defendants  were  charged  jointly,  whereas  they  ftiould  have 
been  charged  feverally ;  the  offence  charged  muft  have  been  con* 
veycd  to  the  profecutor  by  words  ;  and,  although  all  the  defend- 
ants were  prefent,  yet  the  words  were  not  fpoken  by  all,  and  one 
could  not  be  affe£ted  by  what  was  fpoken  by  another.  As  to 
which  it  was  held  to  be  a  joint  offence }  it  was  a  joint  repre- 
fentation  to  anfvtrer  one  and  the  fame  purpofe ;  neither  was  the 
proof  fevera],  but  related  to  one  tranfadtion  :  the  defendants  were 
all  prefent,  each  afling  a  different  part  in  the  fame  tranfadion, 
and  no  rule  of  criminal  proceeding  was  violated  by  adjudging 
them  guilty  of  the  impofition  jointly.  Cafi  of  Toung  and  others,  in 
Error,  HiL  29  G.  3.  3  Term  Rep.  B.  R.  yS, 
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(A),  (B),  (E),  Of  what  Things  they  may  hold  Plea,  ^^.^/^s- 

I*  /^N  a  motion  for  a  prohibition,  it  was  held  that  a  carpenter 

^^  may  fue  for  wages  in  the  Admiralty.  WbceUr  v*  Tbomp^ 
fon^  X  S/r.  707. 

2.  A  prohibition  was  granted  to  a  fuit  for  wages  by  the  mafter 
in  the  Admiralty,  but  denied  as  to  the  boatfwain,  who  is  to  be 
confidered  a  common  mariner.    Ragg  r.  Kingf  2  Str.  858. 

3*  A  man  went  out  mate,  but  by  the  death  of  the  mafter  fuc« 
ceeded  to  the  command ;  he  fued  in  the  Admiralty  for  wages  as 
mate,  and  for  further  allowance  after  he  became  mafter :  the 
court  granted  a  prohibition  as  to  the  wages  as  mafter,  but  refufed 
it  quoad  the  time  he  was  mate.     Read  y.  Chapman^  a  Str.  937. 

^.  The  mariners  libelled  on  a  contrail  under  feal^  and  a  prohi- 
bition was  granted.     Day  v.  SearU^  2  Sir.  968. 

5*  Suit  in  the  Admiralty  for  wages,  and  a  deed  there  pleaded 
to  have  been  made  at  land,  whereby  the  mariners  agree  to  forfeit 
their  wages  on  particular  circumftances ;  it  was  replied  thereto 
that  the  deed  was  obtained  by  fraud^  and  it  was  fo  found  below. 
The  court  refufed  a  prohibition,  for  it  was  only  a  deed  on  one 
fide ;  they  could  not  have  fued  on  it  for  wages,  and  therefore  the 
fuit  was  right,  and  this  deed  only  comes  in  as  an  incident  and 
may  be  tried  there.     Buck  v.  Atwood^  2  Sir.  i6i. 

6m  Where  there  are  feveral  part-owners  of  a  (hip,  the  owners 
of  the  fmaller  (hares  may  arreft  the  fliip  in  the  Admiralty  and 
compel  a  fecurity  to  be  given  by  the  others  before  they  ihall  be 
permitted  to  navigate  out  of  port,  jiufton  v.  Hibden^  1  tFilf.  IQU 
S.  P.  Dimmock  v.  Chandler^  2  Str.  890. 

7*  A  pilot  is  a  manner,  but  cannot  fue  in  the  Admiralty  for 
work  done  in  the  body  of  a  country,  as  in  piloting  from  &ea  Rmd 

to  Diptford  io  the  Tbamu.    Rofs  v.  Walktr^  2  Wilf.  2^. 

8.  The 
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8«  The  fait  in  the  Admiralty  is  for  marine  fervice  donc^  with 
OQt  any  fpecial  contrad,  upon  the  credit  of  the  Ihip :  but  a  fpe- 
cial  contra^  under  feal  waives  that  fecurity  and  trufts  to  another, 
and  muft  be  fued  for  in  the  courts  of  common  hw.  Hvia  t.  Nt^ 
^etf  4  Burr.  1944. 

9.  An  a£tion  will  not  lie  at  common  law  for  falfe  impriibn* 
menty  where  the  imprifonment  was  merely  in  confequence  of 
taking  a  (hip  as  prize,  although  the  (hip  has  been  acquitted. 
Where  the  captors  have  not  committed  any  trefpafs  that  was  not 
the  neceflary  confequence  of  the  capture,  the  Admiralty  has  /sr- 
clu/ive  jurifdi£lion.  If  unneceflary  cruelty  was  ufed,  it  might  Ve 
odierwife.  Le  Caux  v.  Eden^  Doug.  594.  S.  P.  Rous  v.  Hajfard, 
tited  Doug.  602.    S.  P.  Vanderwood/i  v.  Thompfon,  cited  Doug.  609. 

10.  Although  the  taking  as  prize  be  within  the  body  of  the  city 
of  New  Tork  \  yet  as  the  principal  queftioR  is,  priTU  or  no  prize, 
the  Admiralty  has  exclufive  jurifdi^ion  from  the  nature  of  the 
queftion,  notwithftanding  the  locality.  Key  v.  Hubbard^  cited 
Doug.  606. 

11.  The  prize-court  of  the  Admiralty  has  exclufive  jurifdi£^ioQ 
in  queftions  of  prize,  whether  arifing  at  fea  or  on  land,  at  lead  if 
made  by  naval  force  \  and  that  court  is  not  within  the  ftatutes 
13  and  15  Rich.  2.  and  2  H.  4.,  which  relate  only  to  the  inftance 
court  of  Admiralty.     Lirtdo  v ,  Rodney^  Doug,6\2'  (n.) 

12.  It  was  doubted  by  Willes,  Jjhhurfl,  and  BuUer,  juftices, 
whether  the  exclufive  jurifdidion  in  matters  of  ranfom-biUs  did 
not  belong  to  the  court  of  Admiralty»  as  incident  to  the  queflion 
of  prize.     Anthon  v.  Fijher,  Doug.  649.  («.) 

13.  No  aAion  at  common  law  will  lie  for  a  malicious  profccu- 
tion  in  a  court-martial  by  a  commanding  officer,  nor  for  arrefting 
or  fufpending  thofe  under  his  command.  Sutton  r.  John/eft, 
I  Term  Rep.  B.  R.  548. 

14.  If  the  owner  of  a  fliip  charge  her  for  repairs  done  in  E^g' 
land,  by  an  inftrument  under  feal,  ftated  to  be  by  way  of  bottomry, 
upon  which  (he  is  afterwards  feized  by  Admiralty  procefs,  and 
decreed  to  be  fold  to  fatisfy  the  demand,  and  no  appeal  is  made 
from  that  fentence ;  but  between  the  feizure  and  decree  a  writ  of 
execution  iflues  againd  the  owner  at  the  fuit  of  another  creditor, 
the  (herifF  cannot  take  the  vefTel,  nor  will  trover  lie  for  it.  Lad- 
brooke  v.  Cricket,  2  Term  Rep,  B.  R,  649. 

15.  Where  the  court  of  Admiralty  has  given  a  fentence,  it  (hall 
be  taken  that  they  had  jurifdidion,  unlefs  the  contrary  appear  on 
the  face  of  it.     Aid. 

16.  An  hypothecation-bond  given  by  the  mailer,  charging  the 
ihip  for  repairs,  although  given  on  land  and  under  feal,  is  within 
fhe  jurifdiAion  of  the  Admiralty  from  the  fubjed-matter.  Mene^ 
tone  ^..Gibbons,  3  Term  Rep.  B.  R.  267. 

17.  The  Admiralty  court  has  jurifdiflion  over  the  qnefUon  of 
freight  claimed  by  a  neutral  mailer  againil  the  captor,  who  has 
taken  the  goods  as  prize.  And  a  monition  having  ilTued  after  the 
goods  were  condemned  and  decreed  to  be  delivered  to  the  captors, 
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at  the  fuit  of  fuch  mafter,  againft  the  prize-agents,  to  bring  into 
court  the  produce  remainiirg  in  their  hands  to  anfwer  the  freight, 
the  court  refufed  a  prohibition,  though  no  fidejuflbry  caution  had 
been  taken  before  the  goods  were  delivered  to  the  captor :  but  by 
the  terms  of  the  decree  the  queftion  of  freight  had  been  referved 
for  future  confideration ;  for  the  Admirahy  jurifdidion  in  rem 
continues.     Sfnart  v.  Wolfe^  3  Term  Rep,  B.  R.   323. 

1 8.  The  pri2e  courts,  and  courts  of  lords  cotnmiffioners  of 
appeals,  have  the  fole  and  exclufive  jurifdi£lion  over  the  queftion 
of  prize  or  no  prize,  and  who  are  the  captors,  notwithftanding 
any  of  the  prize-ads :  and  if  they  pronounce  a  fentence  of  con- 
demnation, adjudging  alfo  who  are  the  captors,  the  courts  of  com- 
mon law  cannot  examine  the  propriety  of  it ;  and  the  fame  courtei 
have  power  to  enforce  their  decrees,  by  requiring  the  perfons 
pofleiled  of  the  prize  to  bring  it  into  court  to  be  diftributed. 
Lord  Camden  v.  Home^  4  Term  Rep.  B.  R.  382.  I.  if.  Bl,  476. 

CD] 
(C)  Admiral  Law.  "  eviner  517. 

I.  npHE  (hip  being  detained  three  months  in  a  foreign  port  to 
^  refit  and  take  in  lading,  the  mafter  agreed  to  pay  the  fea* 
men  fo  much  per  month  during  that  time,  to  prevent  their  going 
away.  In  an  a£lion  on  this,  the  mafter  would  have  difcharged 
himfelf  on  the  rule  that  freight  is  the  mother  of  wages,  and  none 
»8  ever  paid  while  the  (hip  is  lading  ;  which  the  court  agreed  to 
be  the  general  rule,  but  not  fufficient  to  control  the  fpecial  agree- 
ment.    Campion  v.  Nicholas f  i  S/r.  405. 

a.  The  mafter  cannot  hypothecate  the  (hip  before  the  voyage 
begins,  but  he  may  at  any  time  afterwards  whether  at  fea  or  on 
land.     Lifter  V.  Baxter^  iS/r.  69;. 

3.  The  mafter  having  pledged  the  (hip  for  the  ezpences  laid 
out  upon  her  abroad,  the  queftion  was,  whether  he  could  make 
the  owners  liable  farther  than  by  the  hypothecation,  and  held  that 
they  were  liable.     Samfun  v.  Bragington,  i  Vef,  443. 

4.  The  demand  of  die  plaintiff  was  for  work  done  in  repairing 
a  (hip ;  he  was  employed  by  the  mafter  when  not  upon  any  voyage. 
Held,  that  he  had  no  lien  on  the  (hip,  and  could  not  come  upon 
the  part-owners  for  payment,  but  upon  the  ihip*s  hun>and.  Bux-- 
ton  v.  Sif//,  I  Vef.  154. 

5.  A  captain  of  marines  who  happens  to  be  on  board  a  man  of 
war,  when  (he  takes  a  prize,  but  does  not  belong  to  her  comple- 
ment, (hares  only  as  a  pafTenger.     Wemjs  v.  Linzee,  Doug.  324. 

6.  If  a  prize  is  taken  by  two  or  more  privateers,  they  ar»  to 
(hare  proportionably,  according  to  the  number  of  men  of  which 
their  crews  con(ift.     Roberts  v.  Hartley,  Doug,  311. 

7.  During  war,  a  flag  officer  gave  orders  to  a  (hip  under  his 
command  to  fail  on  a  cruize }  after  the  orders  were  given,  but  be- 
fore a  prize  was  taken,  he  accepted  another  command,  but  no 
other  flkg  officer  was  appointed  to  fucceed  him  in  bis  former  fta-' 

tioo. 


526  C$ttct  Of  aiuniralts^ 

doiu  He  was  hdd  not  to  be  entitled  to  one-dghth  of  a  prize  taken 
hj  tbe  (hip  on  the  faid  crui^.  John/on  ▼.  Mmrgetfottt  i  if. 
Blaekjl.  262. 

8.  Where  the  plaintiff  was  fent  on  a  cruize  by  the  defendant, 
under  whofe  command  (as  admiral)  he  then  was,  and  took  a  prize 
after  the  defendant  had  been  fuperfedcd  in  the  commandt  the 
plaintiff  could  not  recover  the  admiral's  (bare  of  the  prize-money, 
lor  the  only  queftion  could  be  between  the  two  admirals.  Tdj&r 
y.Lori  H.  Paulett^  i  H.  Black/.  264.  (is). 

9.  The  admiral  who  has  the  command  at  the  time  of  the  cap- 
ture is  entitled  to  the  (hare  of  the  prize^^noney,  whether  he  bad 
the  command  at  the  time  of  the  particular  (hip's  being  fent  on  tbe 
cruize  or  not,     Pigpt  v.  JfTfiie^  i  H.  Blackfi.  26^.  {n^t). 

ID.  By  the  ftatutes  19  G.  3.  e.  67. ^  20  G.  3.  c.  22^  and 
2t  G.  3.  r.  15.  it  was  ena&ed,  <<  That  the  officers  and  feamen 
**  on  board  each  (hip  of  war  in  his  majefty's  pay  ihould  bare  the 
f'  fole  intereft  and  property  in  all  veffeb  and  goods  taken  from 
**  the  ftates  with  which  his  majefty  was  then  at  war,  and  declared 
**  to  be  lawful  prize ;  to  be  divided  in  fuch  proportions  as  were 
<<  dire&ed  by  the  proclamation  of  tbe  27th  December  1780." 
Thefe  ads  expired  at  the  end  of  the  war. 

II.  A  fquadron  of  the  king's  (hips,  having  a  detachment  of 
troops  on  board,  was  fent  to  attack  a  fettlement  of  the  enemy,  and 
fecret  inftruftions  were  given  to  the  commanders  in  chief,  that  all 
the  booty  which  (hould  be  gained  by  the  joint  exertions  of  the 
army  and  navy  at  the  attack  of  that  fettlement,  (hould  be  divided 
between  the  land  and  (ea  forces.  No  attack  was  made  upon  the 
fettlement,  but  the  (hips,  while  the  troops  were  on  board,  took  a 
prize  at  (ea  in  an  open  unfortified  bay.  Tbe  court  of  Admiralty 
decreed  diftriburion  between  the  army  and  navy  according  to  the 
inftruAions  to  the  commanders.  This  decree  was  reverfed  by  tbe 
commifiioners  of  appeal,  who  declared  the  whole  prize  to  belong 
to  the  king,  on  the  ground  that  not  being  taken  at  the  attack  of 
tbe  fettlement,  it  was  not  within  the  tn(trudioii6  \  and  being  taken 
by  the  joint  operation  of  the  army  and  navy,  it  vefted  in  oeither, 
but  reverted,  according  to  the  common  law  prerogative,  to  the 
king  \  they  therefore  granted  a  monition  to  the  prize  agent  to  ac- 
count for  the  whole  to  the  crown.  The  court  of  common  pleas 
granted  a  prohibition  on  thefe  grounds : 

ifif  That  the  whole  vefted  in  tbe  navy,  as  no  a(Gftance  was 
adually  given  by  the  army  as  4iich,  they  only  being  on  board. 

2df  J  hat  in  the  cafe  of  a  joint  capture  by  the  navy  and  other 
force,  the  (hare  of  the  navy  vefts  by  the  z&. 

3^,  That  the  court  of  Admiralty  are  to  determine  whether  prize 
or  no  prize  1  but  whenever  it  is  declared  prize,  it  vefts  by  the 
ftatttte  as  a  common  law  right,  and  not  fubjeA  to  the  jurifdidion 
of  the  Admiralty.  This  judgment  was  reverfed  in  the  court  of 
Sling's  Bench  on  the  third  ground,  all  the  Judges  concurring  that 
tbe  court  of  Appeals  had  not  exceeded  their  jurifdiAion,  and 
4/^burft^  J.  alfo  agreeing  with  that  court  upon  the  conftntc- 
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libil  of  the  a£l.     Home  v.  Lord  Camden,  i  J7.  Blachft.  ^'j6.  4  7/179 
ii//.  ^,  12.  382.     2  ff.  Blackft.  533.  1/9  Dtffxi.  Prwi 

(E.  3)  Prohibition,     tn   what  dafcs  |  and  at  what  cviocr  531; 

Time.  ' 

I .  np  H  E  Admiralty  granted  a  waifarit  according  td  the  ^ourfe 
^    of  their  court  to  feize  a  (hip,  and  before  a  libel  was  exhi- 
bited a  prohibition  was  moved  for  and  granted.     Powell  y.  Robin^ 
foiny  Bunb.  9. 

a.  Libel  in  the  court  of  Admiralty  for  wages.  i?rohibition 
moved  for  in  the  Exchequer  on  the  ground  that  the  (hip  had  been 
feieed  for  fmuggling.  The  owner  had  compounded  on  fubmiflion 
to  a  (ine^  Isfc.  and  argued  that  this  amounted  to  a  condemnation^ 
and  avoided  all  prior  incumbrances  :  but  the  court  held  otherwife^ 
and  refufed  a  prohibition.     Minnett  v.  Robin/on^  Buni.  lar. 

3.  A  prohibition  to  the  court  of  Admiralty  to  (lay  proceedings 
upon  their  warrant  to  arreft  a  (hip,  was  moved  for,  upon  an  afE« 
davit  that  the  contra£t  was  allowed  j  and  refufed  by  the  courts 
Roberts  v.  Cadd,  Bunb,  247. 

4.  A  prohibition  was  moved  for,  to  ftay  a  judgment  for  fea« 
men's  wages  in  the  Admiralty.  The  (h'p  was  dedroyed,  and  the 
mafter  ^*  covenanted  and  agreed  to  allow  the  feamen  thetr  wages,  in 
confideration  of  their  helping  to  fave  the  lading."  This  covenant 
was  not  ftated  below  to  be  by  feal,  but  that  was  now  fuggeded  as 
a  ground  for  the  prohibition.  The  court  held  the  plaintiff  had 
Io(i  the  opportunity,  by  not  taking  the  obje£tion  below,  or  coming 
for  a  prohibition  before  fentence,  and  with  an  affidavit  of  the 
truth  of  the  fuggeftion.     Buggin  v.  Bennett,  4  Burr.  2035. 

5.  A  prohibition  to  the  court  of  Admiralty  was  refufed,  where 
the  matter  of  fuggeftion  was  dehors  tlie  proceedings,  and  not  veri* 
£ed  by  affidavit.     Carton  v.  Burton,  Cowp.  330. 

6.  If  it  appear  that  the  court  of  Admiralty  is  proceeding  in  a 
queftion,  over  which  it  has  no  jurifdi£tion,  a  court  of  commoa 
law  will  grant  a  prohibition,  without  impofing  any  terms  on  the 
party   applying   for   it.       Felehijfen   v.   Orm/Uf^    3    Term  Re^ 
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[  D  ]        eotttt  of  j!xwsi  mtnt}). 


6vmns$%.        ( I )  The  general  Jurifdidioa  of  the  Court. 

T.  X1I7HERE  by  the  22  C.  2.  c.  i.  /  6.  it  is  faid,  that  no  other 
^^  court  whatfoeYer  (hail  intermeddle  with  any  caufe  of 
aippeal  upon  the  faid  ad,  but  they  (hall  be  determined  in  the 
quarter  feflions  only,  yet  the  court  of  King's  Bench  will  grant  a 
certiorari^  for  their  jurifdi£lion  is  not  oufted  without  exprefis  words 
to  take  it  away.  Rex  v.  Mo/eley^  2  Burr.  1040. 
'  ^  2.  In  an  adiion  for  trefpafs  an^  falfe  imprifonment  brought 
againft  the  defendant  for  his  conihid  while  governor  of  Minorca^ 
h\  imprifoning  and  banifhing  the  plaintiff,  it  was  objeAed,  that 
the  court  of  King's  Bench  had  not  jurifdiftion.  But/^r  ricr.— 
An  a£lion  of  this  kii^  may  as  well  be  brought  by  a  Minorqmn 
fulijedl  as  by  one  bom  in  England:  smd  if  it  lies  between  two 
Other  men,  moft  emphatically  it  lies  againft  the  governor*  A 
governor  is,  during  his  government,  exempt  from  the  local  junT* 
diAkSn  ;  then  the  only  temedy  is  in  the  king's  courts  here  after 
his  return  home ;  and  as  no  plea  to  the  jurifdifiion  is  allowed 
without  (hewing  wherethejurifdi^lion  lies,  in  this  cafe  the  plea 
cannot  be.  Thus  too  a  que(tion  refpeAing  the  fetgnorjr  ari(ing  in 
proprietary  governments,  or  between  two  provinces  in  Ammea^ 
or  in  the  Ifle  tfMan^  is  cognizable  in  the  king's  courts  of  England 
only ;  for  no  queftion  concerning  the  feignory  can  be  tried  within 
the  feignory  itfelf.  Mo/lyn  v.  Fairigas,  in  Error ^  Cowp*  173. 
'  3.  The  judges  of  the  court  of  King's  Bench  have  power  to 
grant  warrants  to  be  executed  by  all  conftables,  Isfc  throughout 
Engfandf  and  difobedience  is  a  contempt,  and  will  be  puiu(hed  by 
attachment.     The  King  v.  White,  B»R.  H.  42. 


t  A  ]  Courtfi?^ 


^^""^s*^-     (L)  The  King's  Bench  Jurifdiaion.     Of  what 

A£tions  they  may  hold  Plea  originally. 

U^OTION  to  fet  aiide  an  outlawry,  for  that  it  is  an  aAion  of 
^^  debt  by  original  in  this  court ;  whereas  fuch  adliqn  lies  not 
here  by  original.   P/r  Lord  Hardwicke — 1  have  feen  good  opinions 

that 


that  an  a£lion  of  debt  by  original  will  lie  in  this  court)  though  it 
is  generally  held  otherwife ;  however,  this  makes  not  the  outlawry 
void,  fo  as  to  be  fet  afide  for  irregularity.  Bounds  v^Allen^  Mich* 
loG.  2.    Rep.  temp,  Hardw.  317. 

(M)   Of  what  Adions  they  may  hold  Plea  for  a    ^^»«^  559. 

collateral  Refpedt. 

I.  I  T  was  moved  to  (lay  proceedings,  upon  an  affidavit  that  the  ^i«alfo 

*  defendant  owed  the  plaintiff  only  9/.,  and  a  cafe  was  cited,  Matthewiv. 
Machin  v.  Rohertfon^  Trin.  28  G.  2.  B.  R.  where  the  proceedings  mIch!^ 
were  Itayed  becaufe  the  caufe  of  a£tion  ws^  fo  trifling,  being  only  60.x,c.B. 
ao/.  /  and  it  was  bolden  to  be  infra  digniiaiem  curi^*    Sedper  cur^  5?|™*'**'^' 
—There  it  appeared  upon  the  face  of  the  declaration  \  here  the  NichoU^' 
plaintiff  demands  more:  the  diftin^ion  is,  where  it  appears  upon  Mich* 
the  face  of  the  declaration  or  not.     Oulton  v.  Pertj^  Mich,  c  G. 3,  "^•*-^?* 
Burr.  1592.  ^ 

2.  It  was  moved  to  ftay  all  proceedings  in  an  action  on  an  affi-  Modon  to 
davit  by  the  defendant,  that  on  applying  to  the  plaintiff's  attorney  ?*^'''°*^* 
to  know  what  the  debt  was,  he  faid  that  it  was  a  guinea  and  a  affida^clbly 
half;  therefore  it  was  contended,  that  as  the  debt  was  under  40 /•  the  defend- 
the  court  could  not  take  coenizance  of  it.     And  per  Lord  Kenyan^  ^1^*1  ^ 

g^   T       -ni_-     •  *i  /!•  i_'  I-  ^L        ^         debt  did  not 

C  J. — ^This  IS  a  very  general  queftion,  which  concerns  the  prac-  imoont  to 
tice  of  the  court,  whether  it  (hall  be  permitted  to  parties. to  fue  in  4o«*.  Oa 
the  fuperior  courts  for  fuch  fmall  fums  as  thofe  under  40  /.    Now  ^*  fc"*  ^i,^ 
that  is  prohibited  by  a£l  of  parliament  (6  Edw.  i  •  c.  8.)>  s^nd  there-  part  of  the 
fore  the  rule  mull  be  made  abfolute.     Kennard  v.  joms^  Mich.  pjaintiflTaA 

3a  G.  3.    4  rm«  ^.  A  iJ.  495-  '^."pt. 

ddccdi  which  did  not  deny  that  fo  much  was  dae«  but  was  evtfife }    upon  which  the  role  to  ftay  tht 
psoceedibga  wat  made  abfolute ;  and  the  court  faid  that  the  court  of  Eicheqoer  always  interfered  io  fach 
cafei,  though  the  demao<i  did  not  appear  on  the  record  to  be  under  40  s.,  and  that,  at  it  wai  expreftJy 
fbted  by  one  party  and  not  denied  by  the  other  that  fuch  wat  the  cafe,  they  ought  to  ftay  the  proceed* 
ings.     WtiJingcon  t.  Arcen,  Mich.  33  G.  3.  5  Term  Rep.  B.  R.  64.     Vid»  Stean  ▼.  Hofanea  ia 
C.  B.  Blackft.  754.    On  /hewing  caufe  againft  an  application  for  ftayiog  the  proceedings  in  an  adioa 
in  B.  R.  becaufe  by  the  plaintifF^s  own  account  of  his  demand,  which  was  for  money  lent,  it  appeared 
not  to  amount  to  491.  an  affidavit  was  produced  ftating  that  the  caufe  of  aftion  arole  In  Oxfbrdihirey 
and  that  the  defendant  li?ed  in  Wilt(hire.  Upon  which  it  was  contended,  that  as  the  defendant  did  not  live 
within  the  jari(4idion  of  the  county  court  of  Oxfordfliire,  the  plaintiff  would  be  debarred  of  all  remedy 
if  he  could  not  maintain  his  action  in  the  fuperior  court.     The  court  were  of  this  opinion,  and  dif^ 
charged  the  rule.      Tubb  v.  Woodward,  Hil.  35  C.  3.  6  Term  Rep.  B.  R.  175.    Wclfli  v.  Troyte, 
Baft.  31  G.  3.  %  H.  Blaclcft.  19.  S.  P.    As  to  pleadings  and  entering  fuggeilions  on  tbe  roll  under 
the  different  coims  of  coofcience  afis  where  the  caufe  of  afiioo  is  under  40 f«   mit  title  Cofta^ 
ktter  (F). 
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€jrhefj^  (P)  What  Pcrfons  (hall  have  the  Privilege  of  Suit. 

I.  A  N  officer  feiztd  cofFee  on  board  a  (hip ;  lie  alfo  feized  the 
'**  (hip,  in  order  to  fearch  her.  An  a^ton  being  brought 
againft  him  in  the  King's  Bench  for  the  coffee,  was  removed  into 
the  Exchequer  on  motion,  as  ufual,  becaufe  an  information  was 
filed  for  the  coffee.  Another  a£lion  being  commenced  againft 
him  in  the  Common  Pleas  for  the  (hipi  and  a  fimilar  motion  to 
remove  it  being  made,  was  oppofed  on  the  ground  that  no  iD« 
formation  was  filed  for  the  (hip.  P^  cur* — 0(Hcers belonging  to 
the  revenue  ought  to  be  fucd  here  for  what  they  do  in  the  exe- 
cution of  their  office.  The  trial  of  the  a£lion  will  involve  the 
(lopping  and  feizing,  which  is  not  examinable  in  another  coun, 
and  therefore  we  will  remove  the  a63tion.  Bereholt  v.  Candj^ 
Bunb.  34. 

2.  An  officer  of  the  cuftoms  feized  two  cables*  one  of  whidi 
was  foreign  and  liable  to  forfeiture,  the  other  not  fubjed  to  be 
feized.  An  a£lton  of  trefpafs  being  brought  in  the  court  of  King's 
Bench,  the  court  of  Exchequer  refufed  to  remove  it,  as  the  afiion 
might  be  for  the  other  cable  only.    BarkUy  v.  Waiters^  Bunb.  io6* 

3.  Trover  was  brought  in  the  Common  Pleas  agaxnil  a  cuftom- 
houfe  officer  for  a  quantity  of  tea  and  other  goods  ;  and  in  the 
declaration  the  plaintiff  added  a  great  coat  and  other  things;  bat 
the  tea  being  condemned,  and  the  other  things  appearing  to  be 
only  a  colour,  the  court  removed  the  adlion.  Penny  v.  Bciltj^ 
Bunb.  3Cp. 

4.  A  quedion  arofe  as  to  the  power  of  the  court  of  Exchequer 
to  confine  the  commiffioners  of  the  land-tax  to  the  afleflments  in 
the  land-tax  a  A,  and  thereupon  it  was  held,  that  that  court  has  a 
general  fuperintcndency  over  all  officers  and  commiffioners  con- 
cerned in  the  revenue,  and  were  to  enforce  a  due  cxeeofion  of 
the  revenue  laws,  and  were  not  retrained  by  the  powers  given  to 
the  commiffioners,  where  they  exceeded  their  jurifdi^on  or 
negle£led  their  duty.     Parker^  82,  83. 

5.  An  a£tion  of  trefpafs  was  brought  in  the  King's  Bench  for 
taking  wine.  The  defendant  juftiiied,  as  fervant  to  the  Duke  of 
Cleveland^  for  the  duty  of  prizage,  under  a  grant  of  King  Cb.  II- 
to  the  duke's  father  in  tail  male,  remainder  to  the  firft  Duke  of 
Grafton  in. like  manner,  reverlion  in  fee  in  the  crown*    The  court 

of 


Cburt'  of  (ffircfieQUcn  si  ^ 

of  Exchequer,  upon  reading  the  pleadings,  remored  the  aQion 

into  the  cifice  of  Pleas,  as  the  king's  revenue  was  concerned  in  the  F^Jet  BL 

event  of  the  caufe.     Lami  v.  Gunman^  Parhr,  143.  C«»»  '43» 

CA] 

(S.  6)  Error.     Of  Writs  of  Error,  to  the  County^  ''^'■"j'?- 

Palatine. 

!•   A  N  aftion  was  brought  by  the  defendant  in  error  in  the  l^fBr.tItl« 

^^  Common  Pleas  in  the  county  palatine  oi  Lancafter ;  and  ^"*»'*.P^' 
after  verdift  the  plaintiff  fucd  out  a  writ  of  error,  returnable  in  hJ^^*^. 
B.  i?.,  which  being  nonprofled,  the  defendant  in  error  fu'^d  a 
JLfa.  out  of  the  court  of  King's  Bench,  dinrded  to  the  (heriffof 
Surry,  It  was  moved  to  fet  a&de  this  execution,  on  the  ground 
that  the  judgment  of  nonpros  fliould  have  been  remitted  to  the 
county  palatine  court,  out  of  which  execution  (bouM  have  been 
awarded.  But  the  court  were  clearly  of  opinion  that  there  wafl 
no  foundation  for  the  objection,  and  that  the  practice  was  others 
wife.  CowpfTthwaite  v.  Uwen  and  another  in  Error^  Eafi.  30  G.  3« 
3  Term  Rep.  B.  R.  657. 

2.  Another  objedion  taken  t^  the  writ  of  execution  in  the 
cafe,  pi.  I.  was,  that  it  0iould  have  been  a  Uji.  fin  fa.\  as  to 
which  the  court  faid,  that  they  would  permit  the  defendant  in  er^ 
ror  to  amend  on  payment  of  cods.    Uid^ 
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(U)  What  it  IS ;  and  other  Matters  concerning  it.    ^^'^sw. 

f.  l^Otwithilanding  the  ftatute  JFeJIminfier  1.  c.  13.  it  is  not 
^^   neceflary,  nor  has  it  been  the  pra3ice  to  feal  inquifitiont 
in  the  court  leet  and  tourn  for  breach  of  alfize  of  bread.     Sir  G* 
QJebrookey.  Eiliott,  3  Burr.  1861. 

2.  The  authority  of  the  leet  over  offences  in  felling  bread  arifei 
from  the  fctcing  the  affize ;  and  therefore  where  tbc  weight  is  re- 
gulated by  the  3  G«  3*  r«  1 1.  but  not  the  price^  the  leet  have  no 
cognizance.    Md. 

3*  An  information  quo  warranto  was  granted  a^ainfl  one  for  hold* 
log  a  court-leet  after  a  long  difufer,  and  the  defendant  not  de- 
riving a  title  from  the  origi«ial  grantee  or  any  other  who  had  ufed 
the  franchife  :  fox  per  cur. — There  is  a  ftrong  fufpicion,  from  fe 
long  difufer,  of  feme  defeA  in  title  i  and  therefore  it  moft  go  to 
\c  tried  by  a  jury.    R.  v,  JBridge,  i  £1.  Rep*  47*' 
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53»  ^outt  leet 

C  A  ]    (V«  4)   Prefentments  in  Leecs,  and  Things   done 
6Vin«  S97.  there.     Pleadings  in  general, 

Chappte,  J.  *•  T^HE  plaintiff  (in  an  aAian  of  debt  brought  in  the  court  Icct 
otyedcachat  ^  of  the  manor  of  Stepney)  declared,  that  he  is  lord  of  the 
the  ^.'>^"«-  manor  of  S.,  and  prefcribes  by  way  of  que  efiate,  that  he  hath  ufed 
ff^'out  to  be  to  have  from  all  thofd  who^inli^bit  or  refide  within  the  faid  manor 
ift  Dec.  and  a  court  leet|  (5V.  and  then  fets  out  a  cuftom,  that  the  jurors  fwom 
Che  prefeoc-  ^^^  charged  at  any  fuch  leet  to  prefent,  have  prefented  and  ufed 
faa  done  8th  to  prefcnt  at  fuch  l^et,  after  their  being  fworn,  ;all  fuch  things  as 
May,  which  have  been  before  or  after  their  being  fwom  prefentable,  and  that 

Sb'^*iud  ^^^^  i^^y  ^^^  ^^^  ^^^^  '°  ^^  adjourned,  bv.  He  then  dates, 
in  thit  cafe  that  the  defendant  from  O^aier  2  G,  2.  till  after  May  9  G.  2. 
the  piainiiflF  Uvcd  within  the  jurifdi£lion  of  the  faid  court,  and  ufed  the  trade 
ShTt^da*  ^^*  cheefemongcr ;  and  ift  December  9  G.  2.  the  defendant  re- 
prefentment  fiding  wiihin  the  jurifdiflion,  {5V.  he  did  then  and  there  obftru£l 
alone  it  not  the  luroisthcn  in  the  execution  of  their  ofhce  from  entering:  into 
but«hcfwife  ^*^  ^^°P»  *"^  trying  his  balances  and  weights,  ifc.  That  at  a  court 
it  it  in  cref-  -  Icet  held  in  and  for,  (stc,  1 8  OSlober  9  G.  2.  before  — —  fteward 
p>rt.  of  the  court,  feveral  jurymen  were  fwom  to  inquire  of  things  pre- 

^hirobUc-  *f"^*Wc  at  that  court  leet,  when  it  was  adjourned  to,  tf  r.  and  Aen 
iions  taken  the  jury  prefented  that  the  defendant  followed  the  trade  of  a 
bythecoun.  checlemongcf,  and  that  the  «th  May  9  G.  2.  he  obdruded  the 
cafc^but'the  j^rors  from  entering  into  his  (hop  and  weighing  and  examining 
court  did  not  his  b^T  uKCs  and  weights^  whereupon  he  was  amerced  to  4/.  19/. 
give  any  Upon  the  general  iffue  pleaded  the  plaintiflF  had  a  vcrdi<a:.  After- 
them^°lu!w.  wards  a  writ  of  error  was  brought,  and  it  was  affigned  amongft 
ever  the  ether  things  for  error,  ift,  that  according  to  the  cuflom  here  fet 
i"**Kro«t  out  the  jury  may  prefent  things  fubfequcnt  to  their  fwearing, 
wards  re-*  whereas  their  power  extends  only  to  fuch  as  happened  before  or 
vericd,  the  during  the  fitting  of  the  court }  and  per  Prcbyn  and  Chappie^  Juft. 
f°"2,^**|^'J|[*  a  jury  cannot  inquire  of  things  done  after  the  adjournment  or 
wLaieiT  deteiidination  of  the  court,  though  they  are  to  make  their  prefehi- 
ftrongobjec  ment  at  the  fubfequent  court;  but  their  jurifdiflion  is  confined 
^"*d\r»ot  ''^  ibings  happening  before  their  fwearing,  or  during  their  fitting^^ 
intimate  Moore  V*  WickiT^  Mtcb^  II  G*  2.  And.  47* 
what  it  wu*    Ahd.  48. 19  x» 

2*  Another  oUeAion  affigned  for  error  in  the  cafe,  pi.  i.  was^ 
that  the  jurors  of'^a  leet  have  no  authority  to  enter  into  (hops  to 
examine  weights  and  meafures :  if  they  had,  it  muft  be  by  cuf- 
tom, and  none  is  here  fet  out ;  and  if  there  wa8>  it  might  be  a 
queftion  whether  it  would  be  reafonable ;  befides,  it  ihould  have' 
been  averred  that  the  party's  weights  and  meafures  had  not  been 
examined  before ;  for  if  the  jury  have  a  power  to  enter,  it  ought 
to  be  confined  to  fome  limited  numbet  of  times.  And  per  Lee^ 
C.  J. — The  attempt  made  by  the  jurors  to  enter  might  poffibly  be 
alter  a  previous  examination  of  the  weights  and  meafures,  and  it 

fliould 
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fliould  have  been  fet  out  to  be  at  a  reafonable  time,  whereas  for 
aught  appears  it  might  hare  been  in  the  night.  And  Probyny  J. 
faid,  he  did  not  know  any  law  which  gave  the  jury  of  a  leet  a 
power  of  entering  into  houfes  for  examining  weights  and  mea<- 
fures,  (they  being  fworn  only  to  prefent,)  and  fuch  a  cuftom  he 
thought  would  not  be  good.  The  proper  way  he  faid  was  by 
fummons  ;  and  there  are  fworn  fearchers  in  a  conrt-leet  for  ex- 
amining weights  and  meafures  upon  fuch  a  proceeding.  Moore  V. 
Wicker^  Mich.   1 1  G.  2.    And.  47. 

3.  To  trefpafs  for  taking  the  plaintiflTs  goods,  the  defendant 
pleaded  a  juftification  under  procefs  of  court-leet  and  baron  of  S., 
to  levy  an  amercement  on  the  plaintiff  duly  aflFeered,  (7r.  for  an 
injury  done  by  him  to  the  lord  of  the  manor  on  a  wade  withiii 
the  manor,  and  for  which  he  bad  been  previoufly  prefented  by  the 
jury,  the  plea  ftating,  that  the  Jury  of  the  faid  court-leet  and 
baron,  from  time  whereof,  {9*r.  have  been  ufed  and  accuftomed 
to  prefent  any  inhabitants  and  refiants  within  the  faid  manor,  and 
fubje£l  to  the  jurifdi£lion  of  the  faid  courts,  for  injuries  by  them 
refpe^lively  done  to  the  lord  of  the  faid  manor  for  the  time  being, 
upon  the  waftes  of  the  faid  manor,  and  to  amerce  fuch  inhabit- 
ants and  refiants  refpeftively  for  fuch  injuries;  which  amercements 
during  all  the  time  aforefaid  have  been  ufed  and  accuftomed  t6 
be  afieercd  by  two  aiTeerors  duly  eleAed  and  fworn  at  the  faid 
courts  for  that  purpofe.  Upon  demurrer  the  plaintiff  had  judg^ 
ment,  there  being  no  authority  to  be  found  in  fupport  of  ad 
amercement  for  a  private  injury  done  to  the  lord,  though  there 
was  a  cuftom  for  it.  Wood  v.  Lovatt,  HiL  36  G.  3.  6  Term  Repl 
B.R.  511. 
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N  an  a£Uon  of  trefpafs,  but  not  vi  et  armiif  commenced  in  a    tVibctS.- 
court-baron,  the  defendant  brought  his  writ  of  tolt,  dire£led  to  • 

the  fteward  to  remove  the  faid  afiion  into  the  county-court;  the 
fteward  refufed,  and  the  adion  in  the  court-baron  proceeded/ 
In  a  motion  for  an  attachment  the  court  held,  that  the  writ  fhould 
have  been  iircGtcd  to  the  fuitors  of  the  court,  and  not  to  the 
fteward,  who  is  only  the  prothonotory  of  the  court :  they  alfo 
feemed  to  be  of  opinion,  that  a  writ  of  tolt  could  not  be  brought 
without  afligning  caufc.     Ri9c  v.  Morgan^  i  BL  R.  397. 

Mm4 
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[  A  ]    (Lf  a.  2)  Inferior  Courts.     Procefs  and  Proceedings 
y^J5^^*i;  therein. 

|«  |N  an  a£lton  for  falfc  imprifonment»  the  defendant  juflified 
^  under  procefs  of  execution  out  of  an  inferior  court,  ftating, 
that  the  court  was  holden  from  three  weeks  to  three  weeks,  and 
that  a  certain  precept  iflued,  commanding  certain  officers  of  the 
^ourt  to  take  the  body  of  the  plaintiff  and  deliver  him  to  the 
)ceeper  of  a  certain  prifon,  fo  that  the  faid  keeper  might  have  hU 
body  at  the  next  court  to  be  holden  after  the  date  of  the  precept. 
To  this  it  was  objedled  on  demurrer,  that  the  precept  was  void, 
for  that  a  certain  day  of  return  was  not  fliewn :  but  the  court 
were  of  opinion,  that  it  being  alleged  uppn  the  record  that  the 
court  W9S  ho}deA  from  three  weeks  to  three  weeks,  the  day  was 
certain,  nam  cerium  eft  quod  cerium  reddi  poieft*  Jiowland  v.  Feale 
^doiieriy  HiL  14  G.  3.  Cowp.  i8. 

2.  Another  objeAion  taken  in  the  cafe,  pi.  i.  w-as,  jthat  it  was 
not  alleged  that  the  precept  for  taking  the  body  was  ever  returned 
to  the  court }  as  to  which  k  was  faid  per  cur,  that  the  diftin£lion 
which  has  prevailed  as  to  the  necei&ty  of  ftating  that  the  writ  was 
returned  or  not,  is  between  a  capias  upon  mefne  procefs  and  a 
writ  of  execution.  To  a  capias  upon  the  former  the  return  of  the 
writ  muft  be  fet  forth,  but  in  the  latter  cafe  it  is  unneceffary.   Jtid. 

3.  Motion  for  a  mandamus  to  the  judge  of  the  court  of  Sand^ 
fifici  to  give  judgment  upon  a  verdict,  though  he  had  granted  a 
pew  trial  for  excellive  damages,  without  payment  of  coft^  The 
mandamus  was  granted,     ^roole  v.  Eivers^  i  Sir.  1 13. 

4.  The  judge  of  an  inferior  court  cannot  grant  a  new  trial,  or 
fet  afidc  a  ycrdift ;  but  for  matters  of  irregularity,  or  where  thcje 
as  fraud  or  furprize,  he  may  fet  afide  a  judgment.  Bailey  ▼« 
Bourne^   i  Sir,  392.     S.  P.  Blacquiere  v.  Hawkins j  Doug.  379. 

5.  The  judge  of  an  inferior  pourt  may  fet  afide  a  verdi^  fof 
irr^ularity  or  furprifc.     Je^veflw,  Jii/f^   i  ijifr.  499. 

o.  The  want  of  a  fummuns  in  a  plea  of  debt  in  an  inferior 
court  makes  all  proceedings  illegal.  Re^  v.  Tte  CbarufeIJ$r^ 
jUa/lerSf  &c.  of  Catmridgey   i  Sir,  457. 

7.  Error  of  a  judgment  in  the  grand  felTions  of  Chejler^  whereby 
a  judgment  of  the  mayor's  cpurt  was  revcrfed.  The  error  aflign^d 
was,  that  the  aAion  was  commenced  and  tried  before  a  difin^r 
tcreiUd  tnayor,  but  judgment  w^s  given  by  the  fubfequent  mayor, 
who  was  interefted.  The  court  affirmed  the  judgnient  of  rc- 
verfal.     f  Sir,  640. 

8.  The  juftices  of  a  boroi|gh  comnnitted  the  defendant  for  nonr 

Iayment  ^f  a  fine  fet  on  him  for  contempt  in  court*  Upon  a 
%heas  corptn  the  court  of  King's  Bench  held  it  a  good  commit- 
mefit,  upon  which  he  offered  to  pay  the  fine  there  i  but  they  faid 
they  could  not  take  it :  he  muft  be  remandcd|  and  pay  it  belowi 
^nx.Mi^i,%Sir.^\(i, 

9.  Upoq 


Ctiurt  X&vovi.  SIS 

*  9.  upon  a  claim  of  conufance,  a  certificate  by  the  Chancellor 
that  th^  parties  are  of  the  univerGty  is  not  fuflkient ;  an  affidavit 
to  verify  it  (hould  be  produced,  and  the  claim  fhoiild  be  entered 
on  the  roll.     Patemojier  v.  Graham^  2  Str.  810. 

10.  A  cuftom  for  an  inferior  court  to  award  a  tal<s  di  drcum^ 
Jlanuhus  Was  held  bad*     Bailor.  Knightj  2  Str.  941. 

i  I  •  In  an  inferior  court,  if  the  declaration  does  not  (la|e  the 
goods  to  have  been  delivered  within  the  jurifdi£iion,  as  well  as 
the  undertaking  to  have  been  there^  it  is  bad  even  after  vcrdiA, 
.  Waldock  V.  Cooper t  2  Wilf.  1 6. 

12.  The  judge  of  an  inferior  court  fet  afide  a  regular  Interlo* 
€utory  judgment,  in  order  to  let  in  a  trial  of  the  merits,  it  having 
been  the  cuftom  of  that  court  fo  to  do.  The  King's  Bench  held 
this  right,  and  fuch  a  power  neceflary  to  the  exercife  of  judicatuto* 
R.  V.  PeterSy  l  Burr.  568. 

13.  The  plaint  in  an  inferior  court  is  the  commencement  of  the 
9Clion ;  and  if  the  plaintiff  has  not  then  a  caufe  of  adllon  he  can« 
pot  recover.     Ward  y.  Honeynvoody  Doug,  61. 

.  14.  The  ftatute  i  J.  i.  c.  22.  f*  4^*  gives  penalties  to  be  reco* 
vcred  in  the  courts  of  tVeJIminjlerh^  a£lion  of  debt  or  information  ) 
and  the  50th  feclion  gives  jurifdi£lion  to  the  juftices  of  affize,  of 
goal  delivery,  and  of  the  peace,  to  enquire  of  the  premifes  and 
bear  and  determine  the  fame  ;  under  the  latter  claufe  they  can 
gnly  proceed  by  indidiment  gr  prefeQtioKnt.  Sbi^man  v.  lienbeff^ 
^  Term  Rep.  B.  R*  109. 

(L,  a.  4)  Favoured  or  reftrained  by  the  Superior  7  vincr  %^ 
Courts  J  and  what  fliall  be  admitting  their  Jurif-  ^  " 
didion. 

t.  'ipHE  rule  that  aceefforium  fequltur  non  duett  fuum  princtpale^ 
-*-     holds  as  well  with  regard  to  inferior  as  fuperior  jurif- 
di£^ions.     Piercsy.  Hopper ^  i  Str.  257. 

2.  In  an  a£lion  for  ufe  and  occupation  the  plaintiflf  failed  (by 
the  abfenoe  of  a  witnefs)  to  prove  the  principal  demand^  but  reco« 
¥ered  28/.  on  another  count.  The  defendant  had  leave  to  enter 
a  foggeftion  that  he  refided  in  Mtddlefex,  the  court  holding  them* 
fdves  to  have  no  difcretion  to  refufe  it  upon  the  hardnefs  of  the 
cafe.     Fitzpatrlck  v.  Pickerings  2  Wilf.  68. 

3.  If  ztn^uj  is  admitted  or  affirmed  by  fentence  in  the  fpiritual 
oourt,  it  is  too  late  to  difpute  the  jurifdidion,  which  is  only  con- 
fined in  fuch  (;afes  pro  </^^i/  iriationis.  Offley  v.  WhitihaU^ 
Bunh.  17. 

4.  Where  the  general  quarter  feffions  have  power  only  upon  an 
appeal  they  ciinnot  even  by  confent  make  an  original  order  \  for 
f:onfent  cannot  give  jurifdi£iion  to  a  court  that  has  none.  Rex 
%.  Hartftiornj  2  Burr.  ^45. 

5.  A  prohibition  was  granted  to  ftop  the  fpirilual  court  from 
proceeding;  ip  ^  l^be)  fpf  defamation  ip  galling  the  plaimifF  a  whore 
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in  LonJffnf  upfon  affidarit  that  by  the  cuftom  of  London  remeriy 
might  behad  at  common  law.     Tbeyer  v.  Eajtwek^  4  Burr.  2032* 

6.  Where  the  defe£b  of  jurifdidion  appears  upon  the  face  of  die 
proceedings  no  affidaTtc  is  nccefiary ;  alitir^  ^ere  it  arifes  from 
matter  dehors.     Buggin  y»  Bennety  4  Burr.  2038. 

7»  Where  a  private  ^6t  of  parliament  gtres  power  to  the  Oieriff 
to  inquire  by  a  jury  of  certain  fa£ls»  after  Hoenty  days  notice  to  the 
parties^  the  having  given  fuch  notice  mnft  appear  on  the  inqnifi- 
tion,  for  the  fuperior  courts  will  not  intend  an  inferior  jntifdidion 
uiilefs  it  be  fet  out.     Rix  v.  Mayor^  ts^c*  ef  Liverpool^  4  Burr* 

2244- 

8.  The  court  will  intend  that  the  fuitors  are  the  iodfres  of  a  cowt 


baron,  according  to  the  common  law,  unlefs  a  fpecial  ^cuftom 
giving  that  jurifdi£lioa  to  the  ftewaid  be  iet  forth.  Rex  t.  Mor^* 
gany  I  BL  397. 

9*  A  prohibition  does  not  lie  after  lentence,  unlefs  die  want  of 
jurifdi£lton  appear  on  the  face  of  the  proceedings.  Blacqteire  v. 
jHawkiftSf  Doug.  378* 

10.  The  court  takes  notice  of  foch  cnftoms  oiLondom  at  appear 
to  have  been  certified  by  the  recorder.     Ibid. 

1 1 .  Where  the  fubjed  of  a  fuit  in  an  inferior  court  is  within  the 
jurifdifiiou,  although  in  the  proceedings  matter  be  ftated  which 
is  out  of  its  jurifdi^lion ;  yet  unlefs  it  is  going  on  to  try  fodi 
matter^  a  prohibition  will  not  be  granted.  Duiens  t.  Rohfiu^ 
1  H.  BL  100. 

I  a.  A  prohibition  will  be  granted  to  a  court  of  appeal,  where  it 
appears  that  they  have  no  jurifdi6iion  over  the  fubjeA  matter^ 
even  after  they  have  remitted  the  fuit  to  the  court  below,  and 
awarded  cofts  againft  the  appellant,  and  though  the  party  appel* 
lant  apply  for  the  prohibition  \  for  it  lies  "at  any  time  till  final 
fcntence.     Darby  y.  Cofens^  I  Term  Rep.  B.  R.  556. 

13.  A  charter  granting  jurifdi£lion  to  borough  magiftratcs  over 
adi[tii£k  not  within  the  borough  does  not  exclude  the  county  jof- 
tices, 'without  exprefs  words.  And,  although  fuch  charter  con« 
tain  words  of  reference  to  former  charters,  in  which  excluCve 
jurifdi£lion  is  given  to  the  juftices  of  the  borough  within  it,  and 
add,  that  they  (hall  have  jurifdiction  within  the  new  diftriA  im 
tarn  amplif  tnodo  etforma^  See.  yet  if  there  be  in  the  latter  charter 
a  faving  claufe  of  the  rights  ot  the  crown,  and  of  all  other  per- 
fons,  the  county  juftices  have  concurrent  jurifdi£lioii  with  them 
there.     Blankley  v.  Wittftanley,  3  Term  Rep.  B.  JR.  279. 

14.  In  fuch  a  charter,  the  words  being  dubious,  may  be  explaix»« 
ed  by  ufage.    3id.  and  Gape  v.  Handlejy  3  Term  Rep.  B.  R.  a88« 

15.  By  the  25  Geo.  3.  c.  5T.  penalties  of  50/.  and  x%>L  are 
created,  the  former  to  be  fued  for  in  any  of  the  courts  at  Wefimm* 

Jlery  provided  that  it  (hould  and  might  be  lawful  for  juftices  of  the 
peace,  Isfc.  to  hear  and  determine  the  latter  penalties  \  thb  pro- 
vifo  oufls  the  jurifdi£lion  of  the  fuperior  courts  as  to  the  10  L 
penalties.    Cates  v.  Knigbtf  3  Tetm  Rep.  B.  R,  444. 

i5.  The 
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i6.  The  jurifcHaion  of  the  court  of  requcfts  of  Wefiminjler  may 
be  pleaded  in  bar  by  the  ftatute  23  Geo.  2.  c.  27.  and  therefore  can- 
not be  taken  advantage  of  by  fuggellion  on  the  roll.  Ta^hr  v. 
Blcdr^  3  Term  Rep.  B.  R.  452.  , 

17.  If  an  attorney  of  the  fuperior  courts  does  any  thing  wrong 
quatenos  an  attorney,  in  an  inferior  court,  the  fuperior  court  will 
oblige  him  to  anfwcr  the  complaint.  Evans  v.  P ,  2  Wilf.  382. 

(L.  a.  5)    Count  and  Pleadings,  and  Proceedings  in    [  a  3 

Inferior  Courts.  7V''er27. 

« 

1.  f  N  an  inferior  borough -court  where  the  matter  is  laid  to 
be  within  their  jurifdi£lion,  if  the  defendant  do  not  deny  it, 
it  is  admitted,  and  if  he  do  deny  it,  it  may  be  tried  5  and  he  (hail 
never  affign  that  for  error,  becaufc  he  has  admitted  the  jurifdic- 
tion  in  not  denying  it.  Per  Holty  C.  J.  in  Reg.  y.  Leigbton,  Mich. 
*!  Ann.  Fortefc.  176. 

2.  A  judge  of  an  inferior  court  may  fet  afidc  a  judgment  irre-  It  was  litli 
gularly  obtained,  for  that  is  no  judgment  but  void  ab  initio^  and  ^^^^^1*  th«€ 
not  like  an  erroneous  judgment,  which  is  good  till  reverfed  for  ^™]"?'**^ 
error.     And  therefore  the  court  of  King's  Bench  being  moved  for  ^rc  X^* 
a  mandamus  to  compel  the  fherifl^'  court  of  London  to  proceed  to  P'<>ccedinst 
judgment  in  a  caufe  in  that  court,  made  a  rule  that  the  judge  to^hT  w*^ 
might  examine  and  inquire  if  the  writ  of  inquiry  or  judgment,  if .  ticcandroii 
any,  was  by  fraud  or  furprife,  though  ftriftly  regular;  and  if  fo,  ofthccoui^ 
that  he  might  fet  it  afide  without  incurring  the  contempt  of  that  ^Vn/tSr*^ 
court.     Rexv.  Urling,  Mich.  4  G.  i.    Fortefc.  198.  court  m^ 

|udsme»t ;  bnt  whether  be  Ihould  be  allowed  to  ezercife  his  difcretion  in  fetdng  afidc  judgmcnu,  wbeie 
the  plaiad^wat  tegvlar,  was  a  qiieftion  which  the  court  faid  defcrved  confidetation.  yidt  Bayley  »' 
Boornc,  Mich.  7  G.  i.  Str.  391.  So  it  feemt  the  judge  may  fet  afide  a  judgment,  if  the  plaintiff  hai 
been  guilty  of  a  fraud  or  furpnie,  though  of  no  irregularity.     Bayley  v,  fioorne,  Str.  39a. 

Afier  notice  of  trial  the  patties  agreed  to  refer  the  caufe,  and  pending  the  reference,  the  plaintiff 
without  new  notice  went  on  to  trial,  and  had  a  verdia,  which  the  judge  af^wards  f«  afide.  And  upoa 
jnotJon  in  B.  R.  it  was  held  he  might  well  do  fo.     Jewell  v.  Hill,  Hil.  8  O.  1.  Str.  498. 

Upon  a  qneftion  whether  an  inferior  court  has  power  to  fet  afide  4  legolar  intarloctttory  judgment  m 
order  to  let  In  the  trial  of  the  merits,  it  was  determined  that  they  hare  fuch  a  power.  Rex  «.  Peters 
aad  another,  Eaft.  31  G.  1.  Burr.  568.  Inferior  courts  may  fet  afide  verdiAs  for  irregularity,  hot 
not  upon  the  aeriu.    ib.  «        79 

3.  Upon  error  out  of  the  court  ol  Litchfield^  it  was  ohjcaed^  \ninith.  ^j. 
that  the  items  of  a  dated  account  were  not  laid  infra  jurifd.^  but-  J^^P!* '"  *»^ 
it  was  held  enough  to  lay  the  account  dated  within  the  jurifdui-  -^'J^^^'  ^ 
tion.     Emery  v.  BartUtt^  Hil.  2  G.  2.    Sir.  827.  to  ttcw% 

which  the  pranife  if  mads  was  pcif«rmtd  wichin  the  jurifdiaion.    Toe  v.  Adlam/  Fail.  Aq.^ 
And,  i6i*  *    * 

4.  The  plaintiff  declared  in  thcboroughcourt  of  ^ji/^wr^,  that  Thefirft 
the  defendant  was  indebted  to  him  at  A.  for  divers  goods  fold  and  ^""' '?  * 
delivered  by  him  to  the  defendant  (not  faying  that  they  were  it«[nfeHor 
fold  and  delivered  there  or  within  the  jurifdidion)  ;  and  being  fo  court  was  for 
indebted^  the  defendant  piomifcd  within  the  jurifdiAion  to  pay.  ^^P^  ^*^ 

,  T..J  ^     aadiweivcd* 
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tnd  alle|ta  Judgmctit  fof  the  plaintiff,  which  was  afterwards  reverfed  in  C  £, 
that  Che  <)••  upon  a  writ  of  falfe  judgment,  becaufe  the  dcclar.ition  did  not 
teJJ^watYn-  aJlcgc  that  the  goods  were  fold  and  delivered  within  the  jurit 
debtcdioilie  di£li00*  Waldock  v.  Cooper,  Trin.  27  (5*28  G.  2.  2  WUf.  16.9. 
pUiatiff'  in 

M  certain  fum,  which  be  pn>ir.ifed  le  pty  within  the  jor|fdi^ioii»  but  it  d<d  not  ilate  tbac  the  morcy 
WM  had  and  received  vitbin  the  jur*rjiAioa«  There  »u  another  count  on  an  account  lUttd, 
vdfd)  aJl«ged  that  the  ac«r«nt  was  fliated  within  the  jurifdidion.  The  pUintiflFbad  judg.reitc  ;  k«t  oa 
error  brought  in  B.  R.  the  judgment  wai  revirfed^  the  firft  count  being  defective  m  Tabftaoce  aod  'Jx 
verd'A  being  general^  the  court  could  not  fty  on  which  of  the  counts  the  damages  wrre  givca.  Nose 
of  tho  KattftM  of  Jeolaili  amAcd  the  cafe.     Trevor  t.  Waj),  £iit.  a6  G.  3.  1  Term  Keo.  B.  R.  151. 

yidef«Pt  tetter  (1«  *•  9)»  pl*  2* 

In  an  aCUoo  5-  Fl^^  ^^  judification  to  an  aftion  of  falfe  imprifonmcnt  under 
of  afTioic  procefs  for  a  debt  ifluing  out  of  the  borough  court  of  Shmojburj^ 
*^l^mMC  ft**P^  **^  ^^^  defendant  levied  a  plaint  in  a  plea  of  trcfpafi  for  a 
the  defend-  caufe  of  aAion  arifing  within  the  jurifdidlion  of  that  court.  To 
9i9ti  jua  fied  which  ic  was  obje<Sed,  that  it  did  not  appear  that  the  c<«Qfe  of 
erexJcudon  ^^^^^  *"^ofc  within  the  jurifdidion,  or  that  the  defendant  became 
ifliiingoutef  indebted  there.  The  court  faid,  it  was  necefTary  it  fliould  apprar 
the  court  of  (hat  the  caufe  of  a£tion  did  arifc  within  the  jurifdiAion,  but  i'<  t!ie 
Je^ttodeT  ^^'^  before  them  it  did  appear  as  ftrongly  as  poffiblc,  for  it  wa 
efDevonand  ftited,  that  he  levied  a  plaint  in  a  caufc  of  adion  ariiing  within 
Cornwall,  the  jutifdiaion.  TttUy  w.  FoxaU,  Trin.  31  G,  2.  cited /fr  Lord 
^'of  ihc     Mansfield,  C  J.  in  Rowland  v.  Fiale,  Cowp  20. 

defendants  levied  a  plaint  againft  the  plaintiff  in  a  certain  p*ea  of  trefpafa  on  the  ca%  for  a  caaCe  of  afiha 
perfonal  arifmg  within  the  jurifdiAion  of  that  court,  and  thereupon  fuch  proceedings  were  had,te.  ftc 
upon  demurxtr  to  thii  plea  eiception  wai  taken  that  the  defendants  hid  not  (uffic  eatly  fee  out  the  csefie 
ef  a^ion,  but  only  that  ibe  plainuff  below  letied  his  plaint  In  a  plea  of  treipafs  on  the  c^ie,  nor  hirs  fet 
forth  that  the  prefent  plaintiff  became  indebted  within  the  jurifdidion  of  the  court.  But  ic  waa  boUea 
in  the  firft  p'ace  that  thi>  general  wny  of  feidng  forf^  the  plea  was  fufficicnt  And  aa  to  the  fiKood  part 
of  the  exception,  that  if  the  caufe  of  a£lion  did  not  arife  withm  the  jurifdidion  th<s  defendant  ft'«ali 
})ave  availed  hinnfelf  of  it  by  plea  in  the  court  below ;  or  if  it  was  not  alleged  in  the  plaint  bc^ow  ts  ae 
within  the  jurifdi6ion,  it  wo*  Id  have  been  bad  on  error  or  writ  of  felfe  judgment,  and  fo  be  ou^ht  ^a^e 
taken  advantage  of  it.  But  as  he  had  taken  neither  of  tbefe  methods,  the  trefumptioD  was  tn*:  i-^e 
caufe  of  adiondid  atife  within  the  jurifdi^ion  t  that  it  was  exprefdy  fet  out  that  the  plaint  waa  ^4 
caufe  of  a^ton  ar'.fing  w'thin  the  jurifdi^ion  of  the  court;  and  the  exception  waa  ovfr.raled«  Rev* 
4#od  Y.     Vealcj  Hil.  14  G-  3«  Cowp.  i8* 

7.  In  a  plea  of  foreign  attachment  in  London,  the  defendant 
ftated  the  cudom  to  be,  **  that  if  any  perfon  be  or  hath  been 
**  indebted  to  4ny  other  perfon  within  the /aid  city  in  anj  funi  of 
*«  money,  and  for  the  recovery  thereof,"  isfc.  is^c. ;  aod  that 
one  W.  L.  came  into  the  mayor^s  court,  and  according  to  the 
cuftpm  affirmed  a  certain  plaint  againft  the  plaintiff,  but  did  not 
aver  that  the  plaintiff  (the  defendant  in  the  plaint)  was  indebted 
to  the  faid  fT.  L.  within  the  city^  Upon  demurrer  the  pica  wat 
held  bad,  for  not  having  ftri£lly  purfued  the  cuftom  as  fet  out, 
i/lorris  V,  Ludlam^  Mich.  35  6«  3*    a  H.  Blackfl.  362^ 
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(L.  a.  7)  Of  removing  Caufes  out  of  Inferior  Courts*  i^^^v- 

I.  A  PPLICATION  was  made  to  the  court  to  iflue  a  procedendo 
•*^  to  the  borough  court  of  Port/mouth  to  proceed  in  a  caufe 
'Which  had  been  removed  into  the  King's  Bench  by  a  hcA.  corp, 
cum  caufa.  This  was  oppofed  upon  the  ground  that  by  the  pro* 
Tifo  \n  feB,  6.  of  thtJtaU  2i  Jac.  i.  r-  23.  (to  prevent  fuits 
commenced  in  inferior  courts  from  being  removed  into  fuperior 
courts,  unlcfs,  i^c.)  there  ought  to  have  been  an  utter  barrifter 
of  three  years  (landing  prefent  at  the  trial  of  the  caufe ;  but  no 
fuch  peribn  was  prefent  at  the  trial  in  this  cafe,  the  caufe  having 
been  heard  below  before  the  deputy  to  the  judge,  who  was  an 
attorney  only.  And  per  Lord  Mansfield^  C»  J««-*The  judge, 
though  he  be  fuch  a  barrifter,  can  be  of  no  ufe  to  the  court  unlefs 
he  himfelf  bp  there }  the  meaning  of  the  a£l  is,  that  fuch  an  utter 
barrifter  ought  in  all  events  to  be  prefent  at  the  trial.  The 
procedendo  was  accordingly  denied.  Fmriey  v.  M'Cofjmll,  HiL 
31  (?•  2.   JBiirr.514. 

^  2.  An  information  qui  tarn  was  exhibited  in  the  (heriff 's  court 
of  the  city  of  Torh  againft  the  defendant  for  a  penalty  of  ■  ■ 
a  Brkin  for  a  fraud  in  weighing  and  packing  butter  in  the  market 
of  that  city,  founded  on  the  Jlat.  8  G.  1.  r.  27.  which  direds, 
<<  that  if  any  firkin,  is^c.  of  butter  iliall  be  faulty  in  quantity  or 
«  quality,  the  owner  (hall  be  liable  to  the  forfeitures  in  the^af. 
u  I J  iff  1^  Car.  2.  r.  26."  By  this  latter  ft?tute  it  is  provided, 
«  that  all  offences  (hall  be  determiued  in  the  feflion  of  peace  for 
•<  the  county,  city,  borough,  town,  or  liberty,  or  in  the  court  of 
'<  record  of  the  city,  town,  or  borough  wherein  fuch  offence  fl^all 
'•  be  committed/'  The  defendant  removed  the  information  into 
the  court  of  King's  Bench  by  habeaj  corpus,  whereupon  the  plain- 
tiff moved  for  z  procedendo,  which  however  was  ref<ifed  -,  and  per 
Lord  Mansfie/d,  C.  J.««*  There  is  the  cleareft  diftin£lion  that  can 
be  made.  If  a  new  offence  is  created  by  ftatnte,  and  a  fpecial 
jurifdidion  out  of  the  courfe  of  the  common  law  is  prefcribed,  it 
muft  be  followed.  If  not  ftri£ily  purfued,  all  is  a  nullity,  and 
£oram  nonjudice,  and  obje£^ions  may  be  taken  in  any  ftage  of  the 
caufe.  In  fuch  cafe  there  is  no  occaGon  to  ouft  the  common  law 
courts,  becaufe  not  being  an  offence  at  common  law,  but  punifti- 
able  oti\^fub  modo  in  the  particular  manner  prefcribed,  they  never 
could  have  jurifdi£kion.  But  where  a  new  offence  is  created,  and 
direAed  to  be  ttied  in  an  inf  rior  court  eftablifhed  according  to 
the  courfe  of  the  common  Jaw,  fuch  inferior  court  tries  the 
offence  as  a  common  law  court,  fubje£l  to  be  removed  by  writs  of 
error,  habeas  corpus,  certiorari,  and  to  all  the  confequences  of 
common  law  proceedings.  In  that  cafe  this  court  cannot  be 
eufted  of  its  juiifdidlioa  without  ezprefs  negative  words.    Here 


it  IS  clearly  a  common  law  proceeding,  and  therefore  the  remonl 
of  it  into  this  court  follows  of  courfe.  Hartly  qui  tarn  t.  Hooker^ 
Hih  17  G.  3.  Gmjf.  523. 

7VinCTsi.    (L.  a.  9)  Plea  or  Record  remanded  into  the  Inferior 

Court ;  in  what  Ca^. 

X  •   A  N  a£tion  was  brought  in  the  flieriflF  of  London^  court  againft 
^^  two  partners  i  one  biings  a  bateas  corpus^  aod  pats  in  bail 

for  htmfelf  only.     A  proeedtntb  was  granted,  for  otherwife  the 

plaintiff  would  be  difabled  from  going  on  in  either  courU^   Prj  r. 

Cany^  Trin.  8G.  I.  Sir.  527. 
The  ittam  2*  An  baheas  corpus  was  fued  out  to  remote  a  fait  oat  of  the 
to  a  habeas  mayor's  court  in  Londofif  upon  wluch  it  was  returned,  that  by  the 
fcrXl  cer.  cuftom  of  Lofidon  an  executor  being  indebted  as  executor  by  fim{^ 
tain  cuiioro  contrai^  within  the  city  of  Lond^n^  may  be  fued  by  adion  of  debt 
^'^'^'Vl!?  ^^  ^^^  ^^^^  ^"  ^^  mayor's  court  there;  and  it  is  averred,  that 
d^^under"'  ^J^^  plaintiff  as  executor  of  J.  S.  was  indebted  to  the  defendant 
which  the  within  the  city  of  London  by  fimple  contrafl,  for  which)  Ife.  It 
k^d^''^  was  obje£led,  and  refolved  by  the  court,  that  the  cuftom  retomed 
rcfted,  and  a  being  general,  and  fuch  a  ove  as  may  extend  to  ever^  fubjed  wfae- 
froctdtmd§  tbcT  a  citizen  or  a  ftranger,  is  Toid ;  but  leave  was  given  to  amend 
^IT^\  the  return,  which  being  done,  ,z  procedendo  was  moved  for,  upon 
yon,  c.  J.  ~  which  Page^  J.  faid,  it  did  not  appear  upon  the  caption  of  the 
cxpreOed  a  writ,  nor  was  it  fet  forth  in  the  declaration,  that  the  defendant 
the  **^  \vx^  rwr^/y&/vf «  infra  jurifd.  pro  cert,  nummor.fum^  reapi.  vd  mutmst^ 
that  the  '  iffr'^  j^^V'^  But  Raymondf  C.  J.  faid,  the  cuftom  needs  not  be 
plaintiff*!  fct  forth  in  the  declaration,  for  in  London  they  take  notice  of  their 
feimcon!'  own  cuftoms :  if  this  be  the  ufual  mode  of  declaring  in  London^ 
ibnmbie  to  wc  Cannot  meddle  with  this  matter  as  now  before  us,  but  they 
Che  cuftom    muft  pTocced  to  judgment,  and  then  it  will  properly  be  ezamin* 

mura-'^ud  ^^^^  ^P^"  ^  ^"^  ^^ ^"^'  >  ^^  ^^  ^  ^^^  z procedendo  flioald  go: 
be  aifo'  and  to  this  agreed  Reynolds  ^nd  Prvijrif,  Juftices,  and  Page^  J.  con-» 
doubted  as     fented.     Sherborne  v.  Bqfiock^  Eqfl.  2  G.  2.    Fitzo.  c  i . 

to  the  form  . 

of  the  plaintiff*!  bill,  as  fet  forth  in  the  returoy  for  it  did  not  (late  that  the  caofe  of  aftioa  arolc  within  de 
jurtfdi&loo  of  the  mayor**  courty  which  he  obferred  was  eflential  in  every  declaration  in  to  hiHahr  coarb 
But  the  plaintiflF*s  counfcl  having  in  anfwer  to  his  lord(hip*s  doubts  cited  the  oile  of  Shcrhxno  v.  BoAoc^ 
he  permitted  the  froeedendo  to  go,  faying,  that  according  to  that  cafe  perhaps  the  proper  way  of  takjj^ 
advantage  of  any  defe£k  00  the  face  of  the  proceedings  below  woold  be  by  writ  of  eiior*  Horton  Mad 
■nocher  ? .  Beckman  and  another,  Trin«  36  G«  3.  6  Term  Rep.  B.  R«  760. 

3,  In  June  1794  the  plaintiff  commenced  an  aAton  in  the 
palace  court  againft  D.,  and  held  him  to  bail  for  40  /•  In  Jtilf 
D.  procured  the  allowance  of  a  habeas  corpus  for  fenioving  the 
caufe  into  J?.  /?.  On  the  7th  Noifemier  following  the  plaintiff's 
attorney  obtained  2  procedendo  for  c:\rrying  back  the  caufe  to  the 
palace  court  for  want  of  D**s  juftifying  bail  on  the  bakeas  corpus^ 
according  to  the  courie  of  the  court.    On  the  14th  Noxfemkr 
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H.  and  G.  became  bail  for  Z>.  in  the  palace  court.  In  February^ 
1 795  the  caufe  was  tried,  when  the  plaintiff  obtained  a  verdi& 
for  40  /.,  and  the  cods  being  taxed,  final  judgment  was  figned  for 
55/.  ns.  lid.  Then  the  plaintiff  proceeded  againft  H.  and  G. 
the  bail  hj  feu  fal^  and  they  having  afterwards  demurred  to  the 
declaration  in  fci.  fa,^  removed  the  proceedings  into  B.  R,  by 
baheas  corpus^  whereupon  a  procedendo  was  moved  for  and  awarded, 
for  as  the  proceedings  in  the  original  caufe  had  been  fent  back  to 
the  palace  court,  thofe  againft  the  bail  ought  to  follow  it,  and  be 
carried  on  in  the  fame  court.  Dixon  v.  He/lop  and  Gilpin^  Trin* 
35  G.  3.    6  Term  Rep.  B.  R.  365. 

For  more  of  courts  in  general,  fee  Ancient  Demefney  Chancery f 
Ecclefiafiical  ProbiSition^  Univerfity,  and  other  proper  titles. 


Crelittor  anU  SDebtor^  c  c  ] 


(A)  Creditor  favoured  in  Equity  againft  the  Debtor^  7Viner4«» 

and  others  claiming  from  him. 

t«  1>ILL  to  have  the  conveyance  of  an  eftate  difcharged  of  6L 
^  per  annum  granted  out  of  it  to  the  inteftate  for  her  life,  on 
payment  of  what  was  in  arrear  at  her  death.  On  reference  to 
the  deputy,  be  reported  44  A  16/.  id.  to  be  due.  Exception 
to  the  report,  becaufe  no  dedu£lion  was  made  for  what  was  due 
for  the  board  of  the  inteftate,  which  ought  to  have  been  allowed 
out  of  the  arrears.  But  as  it  did  not  appear  that  there  had  been 
any  agreement  that  the  board  fliould  be  fet  off  againft  the  annuity, 
the  court  difallowed  the  exception ;  for  non  conftat^  but  fhe  might 
have  paid  for  her  board.  Defendant  decreed  to  convey,  on  plain- 
tiff's paying  the  £aid  fum ;  but  on  his  failure  fo  to  do  in  fix 
months,  bill  to  be  dilmiffed  with  cofts.  Hungate  y.  Fothergil^ 
Uldwinijlrator  of  Befl^  Com*  Rep*  613. 

2.  Judgment  obtained  at  law  on  an  ahfolute  promiffory  note. 
Bill  to  be  relieved  on  the  fuggeftion  that  the  note  was  in  reality 
conditional.  The  plaintiff  was  allowed  to  go  into  that  evidence, 
and  was  relieved.     SnowiaU  v.  Ficaris^  Bunb.  1 75. 

3.  Lord  Hardwicie,  C.  held,  that  a  fettlement's  being  voluntary 
is  not  AtttfoTt  fraudulent  /  it  is  only  an  evidence  of  fraud ;  though 
be  hardly  ever  knew  a  cafe  where  the  perfon  conveying  was  in- 
debted at  the  time  of  the  conveyance,  that  has  not  been  decreed 
fraudulent :  That  there  are  cafe^  of  volunury  fettlemcnts.  which 

are 
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^4?  CreDfror  anD  Debtor^ 

ftre  not  fraudulent,  where  the  perfon  making  them  is  not  indebtifit 
at  the  time,  and  then  fubfequcnt  debts  will  not  (hake  fuch  fettle* 
ments.     i  Atk.  13. 

Where  the  father  tenant  for  life,  and  the  fon  tenant  in  fecj 

{*oin  in  a  fettlement,  it  is  good  againd  creditors,  for  the  fon  might 
lave  difpofed  of  the  refiduarjr  iatcreft  without  him.     Ibid.  16. 

But  where  the  father  takes  back  an  annuity  equivalent  to  the 
eftate  comprifed  in  the  Settlement,  it  is  tantamount  to  a  contina<« 
ance  in  pofleflion,  and  creditors  will  be  relieved  againft  fuck  £et« 
tlement.    Ibid. 
^_  4*  Lands  were  devifed  to  be  fold  for  payment  of  debts.     Bill 

brought  by  creditor  of  teftator  againft  his  widow,  to  difcover  her 
title  to  lands  in  her  poflcQion.  She  pleaded  a  fettlement  and  j(Mn- 
ture,  and  offered  to  difcover,  if  plaintiff  would  confirm  it,  but  not 
having  fet  out  the  date,  nor  the  lands  contained  in  the  fettlement. 
Lord  Hardwiche^  C  over-ruled  the  plea,  for  (he  ought  to  have  fet 
out  both  thefe  matters.     Chamberlain  v.  Knappj  1  Atk.  5  a. 

5.  A  father  by  articles  previous  to  the  marriage  of  his  fon, 
covenanted  at  the  end  of  three  years  after  its  folemnization  to 
pay  to  truftees,  their  executors,  (^c»  12,000/.  to  be  fettled  to  the 
hu(band  for  life,  to  the  wife  for  life,  then  to  the  ufe  of  the  firft 
and  other  ions  in  tail  male,  remainder  to  the  daughter  and  daugb* 
ters  in  tail  general^  remainder  to  the  right  heirs  of  the  hu(band, 
tvith  a  provifo  that  if  there  (hould  be  but  one  daughter,  and  no  other 
child,  and  the  heirs,  ^r.  of  the  hufband  (hould  within  thfee  calendar 
months  after  his  death  pay  to  the  truftees  4000/.,  then  all  the  ufes 
limited  to  fuch  daughter  and  the  heirs  of  her  body  in  the  1 2,000  il 
ihould  ceafe  and  be  void,  and  from  thenceforth  (hould  be  to  the  u{s 
of  the  heirs  and  afligns  of  the  hun>and :  The  hufband  died  leaving 
no  child  but  a  daughter,  and  having  by  will  devifed  the  12,000/. 
and  all  his  property  in  the  fame,  and  in  the  lands  to  be  purchafed 
therewith,  fubje£l  to  the  trufts,  to  the  defendant,  his  heirs,  i^c. 
and  appointed  him  executor:  He  let  the  three  months  elapfe  with* 
out  paying  the  4000  /.,  and  denied  that  he  ever  had  aflets  to  pay  it. 
The  plaintiff,  a  judgment  creditor  of  the  huiband,  brought  bis  bill  to 
be  paid  principal,  intereft,  and  cofts  out  of  the  perfonal  aflets,  and 
if  not  fttfldcient,  in(ifted  that  the  hu(band's  rever(ionary  intereft  in 
the  1 2,000 /•  ought  to  be  deemed  real  affets,  and  applied  in  pay-> 
ment  of  his  demand.  Lord  Hardtvicke,  C.  held,  that  the  rever-* 
£onary  intereft  in  the  12,000/.,  together  with  tlie  benefit  of  dif*- 
charging  the  fame  from  the  eftate-tail  limited  to  the  daughter, 
fliottU  be  confidered  as  real  affets,  and  that  the  plaintiff  ought  not 
to  be  prejudiced  by  the  three  months  having  clapfcd  without  pay- 
ment of  the  4000/.,  but  fhould  be  let  into  the  benefit  of  the  xe«^ 
dcmption.     Frederick  v.  Aynfcombe^   i  Atk.  392. 

6.  Every  voluntary  conveyance  of  the  hufband  is  fraudulent 
againft  creditors ;  and  though  a  hufband  is  bound  to  maintain  his 
wife,  and  child,  yet  the  funds  out  of  which  tbe  maintenance  is  to 
arife  are  liable  to  his  creditors.    The  degrees  of  the  fpiritoal  court 
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tot  alimony  and  maintenance  are  againft  the  perfon  only  of  the 
liufband)  but  affe£l  not  his  eftate  fo  ad  to  take  it  from  his  creditors. 
2-rf/i.  513. 

7.  John  AJbdown  deceafed,  the  father  of  defendants,  [mrchafed 
land^  which  by  leafe  and  releafe  of  i oth  and  i  uh  of  September  1 700 
was  conveyed  to  himfelf,  and  his.  fon  the  defendant  John  A.^  and 
their  heirs.  He  afterwards  purchafed  othet  land,  which  by  leafe 
and  releafe  of  19  (9*  2c  April  1708  was  conveyed  to  himfelf,  and 
his  fon  the  other  defendant  William  A,,  and  their  heirs.  He  was 
alfo  entitled  to  the  equity  of  redemption  of  another  edate,  which 
was  mortgaged  to  John  A.  for  150/.  Plaintiff's  teftatorhad  alfo 
obtained  a  judgment  againft  him  for  295  /.,  and  on  his  death  the 
bill  was  brought  by  the  plaintiff  to  be  fatisfied  the  judgment-debt 
out  of  the  lands  in  mortgage^  and  the  other  eftates  fo  refpedtively 
conveyed  as  above  ftated.  Defendants  infifted  on  the  benefit  of 
thofe  conveyances,as  furviving  joint  purchafers,  and  as  being  meant 
for  their  advancement,  but  admitted  the  purchafe- money  was  paid 
by  their  father.  The  plaintiff  was  declared  to  be  entitled  to  the 
equity  of  redemption  of  the  mortgaged  eftate,  and  to  a  moiety 
of  the  lands  comprifed  in  the  purchafe-deeds  of  1700  and  1708^ 
fubje^l  to  the  fatisfa£lion  of  the  judgment.  And  on  a  re*hearing 
it  was  contended,  that  although  at  law  a  moiety  only  of  the  land 
can  be  extended  againft  the  debtor,  yet  in  equity  all  the  land  is 
liable  after  his  death,,  efpecially  if  it  be  in  the  name  of  truftees : 
that  where  there  are  feveral  creditoilB,  the  ufual  diredion  is,  to  fell 
the  lands,  and  pay  the  demands  out  of  the  whole  purchafe-money 
according  to  their  priority,  without  any  diftinflion  in  disfavour  of 
the  judgment-creditors :  and  that  bond-creditors  would  have  the 
advantage  of  judgment-creditors,  if  the  latter  could  claim  only  a 
moiety  of  the  eftate,  the  whole  being  clearly  liable  to  the  demands 
of  the  former.  And  in  fupport  of  this  do^rine  Compton  v.  Comp* 
ton,  December  1711,  was  cited.  But  Lord  Hardwicke^  C.  held^ 
that  at  common  law  the  heir  was  not  bound  by  a  judgment  againft 
his  anceftor,  and  that  the  ground  on  which  a  creditor  is  enabled 
hy  Jtai.  Wefiminfler  2.  to  extend  a  moiety  of  the  land  either  in  the 
hands  of  a  purchafer,  or  of  the  heir,  is  as  being  in  the  hands  of  the 
terrc*tenant :  and  after  the  death  of  the  anceftor,  there  is  no 
ground  to  charge  the  heir  in  any  other  charader.  As  to  the  ob- 
jeAioo,  that  a  bond-creditor  is  then  in  a  better  fituation  than  a 
creditor  by  judgment  againft  the  anceftor,  he  obferved,  that  although 
after  a  bond  is  turned  into  a  judgment,  the  creditor  cannot  in  the 
lifetime  of  the  ancf:ftor  bring  an  a£tion  on  the  bond,  nor  againft 
the  heir,  for  it  is  extin£l,  yet  he  ftill  obtains  a  great  advantage,  as 
the  judgment  binds  the  land,  defeats  thefne  incumbrances,  and 
gives  him  a  preference  to  all  bond-creditors ;  and  that  therefore 
the  creditor  prefers  this  real  advantage  to  a  precarious  one  of  affets 
dafcending  on  the  heir  after  the  death  of  the  anceftor.  If  this  is 
die  cafe  at  law^  what  is  there  in  equity  to  better  it  ?  why  nothing 
snore  than  to  accelerate  the  payment  by  directing  a  fale  of  the 
moiety^  and  not  let  the  judgment-creditor  wait  till  he  has  beea 
VgL.U.  Kn  paid 
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pttd  0Ut  of  the  rents  and  prdfits ;  but  equity  cannot  change  \kt 
rights  of  the  parties.  In  cafe  of  a  mortgage,  if  the  heir  oooiei  to 
redeem,  he  (hall  redeem  the  mortgage  and  judgment  toobecaafe 
of  the  entirety,  but  his  lordfbip  knew  of  no  inftance  of  equity  going 
farther  dian  the  law,  and  conceived  the  point  in  Compton  t.  Omf' 
Hn  not  to  have  been  confirfered,  and  cited  Cr9,  Csr.  296.  asd 
DyeTf  207.  as  authorities  for  his  opinion.  StUenuM  t.  AfoiafwHf 
Amh.  13.  2  Ath.  477  (^  608.  S.  C.  I  FmUanquiy  263. 
'  8*  It  is  not  neceflary  that  a  man  flionki  be  aAually  indebted  at 
the  time  he  enters  into  a  voluntary  fettlcment  to  make  it  fnodo* 
lent ;  for  if  he  does  it  with  a  viewto  his  being  indebted  at  1  iutiut 
time,  it  is  equally  fo,  and  ought  to  be  fet  afide.     2  Jtk.  481. 

9.  A  father  by  deed  direAs  the  rents  and  profits  /of  a  realcftate 
to  be  paid  to  his  daughters,  whether  fole  or  covert,  for  dieir  fepa- 
rate  ufe,  either  to  their  own,  or  to  the  hands  of  any  perfon  when 
they  (hall  appoint.  They  join  with  their  liuibands  in  bonds  for 
money  lent  to  their  hufbands.  The  creditor  brings  a^nll  tocom* 
pel  the  truftee  to  pay  the  rents  and  profits  of  the  mift  eftatcSt 
which  the  Maftcr  of  the  Rolls,  after  holding  that  the  oourt  vooU 
flever  encourage  the  locking  up  of  property,  which  would  be  tk 
cafe  if  the  daughters  could  not  create  any  lien  tliey  thought  pro- 
per on  their  interelt  In  the  eilate,  oitlered  accordingly,  itai^i 
V.  Marpall^  2  Atk.  68. 

I  o.  Where  one  executor  wa»  indebted  to  teftator  by  nior^» 
and  the  co-executors  were  apprehenfive  that  he  was  infolvent,sKi 
that  the  eftate  might  prove  a  deficient  fecurity.  Lord  HardwuktC 
held»  that  it  was  improper  to  file  a  bill  againfl  him  to  foreclok, 
becaufe  the  teftator,  by  making  him  executor,  gave  htm  au  intatft 
in  the  mortgage.  The  other  executors  ibould  have  brought  a  biU 
for  fale  of  the  eftate.     Lucas  v.  SeaUy  2  A/i.  56. 

11.  Where  the  debtor  charged  an  eftate  by  will  with  the  ppect 
of  his  debts,  and  the  creditor  after  the  death  of  the  teftator  accepted 
of  the  executor's  bond,  it  was  held  to  be  as  a  new  fecurity,  and 
ihewed  that  he  relied  more  on  the  credit  of  the  executor  tloDOi 
the  charge  in  the  will,  and  that  having  received  intereft  fnwitlie 
Executor  for  16  years,  who  during  the  interval  made  fereralfalc 
of  the  teftator's  eftates,  puitrhafers  Ihouid  not  be  diftnrbed  afta 
quiet  pofTeflion  for  fo  long  a  period.     2  Aik.  42^ 

1 2.  Where  there  is  a  negotiable  note,  and  it  conies  into  tk 
}iands  of  a  third  or  fourth  indorfee,  though  fome  of  the  fonna 
indorfecs  might  not  have  paid  a  valuable  conCderation,  jetiltix 
laft  indorfee  gave  money  for  it,  it  is  a  gok>d  note  as  to  him,  onkif 
there  fliould  be  fome  fraud,  or  equity  againft  him,  ^peafiogintbe 
Cafe.     2  Ati.  182. 

1 3.  Lord  Hardwickty  C.  held,  thtft  a  eourt  of  equity  slerelyr^ 
txiove3  fraudulent  conveyances  otit  of  die  way^  but  wittaotdeot^ 
profits  back  againft  the  original  debtor^  and  owner  of  the  cib^ 
received,  pendente  lUe,  in  favour  of  judgment^crcditorf  f(M  ^ 
filing  of  the'bill,  nor  will  decree  a  fale ;  biut  eqi^follovl  Aeli^'ii 
and  leaved  hem  to  their  remedy  by  ^jr,  ^i«ho«it  smctfifriBg^ 
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Waj  or  the  other :  that  a  mortgagee  cannot  have  a  decree  for  an 
'  Mcount  of  renes  for  any  preceding  years  during  the  poffeiCori 
of  the  mortgagor*       Higgint  v.   the  T&rk  BuMingi   Ccmpanj^ 
2  Atk.  107. 

1/1*  Bill  for  a  difcovery  of  aflet^,  and  relief  againft  an  admini- 
ftrator.  The  defendant,  to  give  preference  to  6ther  Cr^ditots,  con- 
fefles  judgments,  and  plaintiff  thereupon  brings  an  aftion  at  la^ 
for  the  fame  demand  he  fued  for  in  equity^  Defeiidant  obtains 
aa  order  that  plaintiflF  (hall  make  his  eleftiori.  Plaintiff  moves 
to  difcharge  it.  Lord  Hardwicie,  C.-^The  plaintiff  (hall  not  pro- 
ceed in  this  court,  and  at  law  at  the  fame  time,  for  the  fame  de« 
inand  againft  executors,  or  adminiftrators,  in  oridikar^  cafes ;  but 
the  adminiftrator  thus  feeking  to  give  a  preference  to  others; 
€)iftingui(hes  tUs  cafe  from  the  ordinary  rule,  'and  therefore  I  will 
give  the  plaintiff  leave  to  proceed  at  law  to  recover  judgmeiit  with 
^  ceffet  e^iecuiiOf  and  in  this  court  for  a  difcovery^  and  an  account 
of  affets.    Barter  v.  Dumarefque^  2  Aik.  119. 

15*  It  has  never  been  reduced  to  a  general  rule,  lior  ever  caii 
be,  that  one  bill  only  ihould  be  depending  where  there  is  a  num- 
ber of  creditors  concerned,  held  by  Baron  Clark  fitting  for  the 
Lord  Chancellor.     3  AtL  602. 

l5«  A.  having  a  power  to  charge  a  fum  of  moiiey  oti  land  by 
deed,  or  will,  executed  it  by  a  voluntary  deed.  Lord  Hard- 
^cke^  Ct  in  favour  of  the  creditors  of  A.  confidered  it  as  perfonal 
aflets,  and  laid  bold  of  it  for  their  benefit.  Pack  v«  Bathurji^ 
3  Atk.  269, 

17.  the  court  will  not  determine  bonds  to.  be  voluntary^ 
though  they  do  not  exa£lly  tally  with  the  fum  given  for  them  : 
the  court  does  not  meafure  the  confideration  of  fuch  debts  bv  ex- 
z€t  rules  of  proportion  of  value  ;  but  if  the  cpntra£t  were  tairly 
ehtered  into  without  any  circumftance  of  fraud,  it  has  been  held 
to  be  made  for  a  valuable  confideration.  But  where  the  court  fees 
a  confideration  Is  made  up  with  a  view  to  defraud  creditors,  it 
Iball  be  reduced  to  what  is  juft  and  equitable.  Per  Lotd  Hard'- 
^icke^  C.  in  Bl6unt  v.  Dougfitj,  3  Atk\  4811 

x8.  Any  one  bond-creditor  may  bring  a  bill  agaliift  an  executor 
for  a  difcbyery  of  affets,  and  fatisfaAion,  fince  the  court  decreed 
liioreiy  an  account,  and  dire£^S  the  executor  to  pay  in  a  courfe  o£ 
^miniftration,  and  he  may  ftate  to  the  Mafter  what  debts  are 
t>rior  to  thiB  plaintifiv.    3  Atk,  572. 

19.  Where  A  teftator  eharges  all  his  eftates  tHth  payment  o£ 
debts>  die  d^fee  of  a  patticulat  one  (hall  take  fubjed  to  thai 
Jtharge*    3  Atk.  lou 

ao;  A  leafcfadld  eftate  is  afFe^ed  l^y  an  ele^f  or  fieri/adati 
from  the  txnie  it  is  lodged  iii  the  (heriff*s  hands  $  and  if  the  debtor 
aisikes  a  ftibfequent  ai&gnmeni  of  it;  the  jiidgmeht-^editor  ma^ 

{iroceed  at  lavir  to  fell  the  term,  and  the  vendee  will  be  entitled  id 
he  pofleflSon  of  i^  notwlthftatiding  fuch  aiflignment  i  but>  in  the 
principal  cafe,  ttiere  being  only  an  equity  of  redemption  in  the 
ilcbtor  in  the  leafehold  cftate^  an  exetttion  lodged  would  not 
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aScft  iti  as  the  legal  edate  was  in  die  mortgagee,  and  confer 
quentlj  by  the  eommon  equity  of  the  court  Lord  Hardwde^  C. 
held,  the  juUgment-crcrditor  might  refort  to  Chancery  to  redeem  a 
fttbfequenc  incumbrancer,  and  to  difcover  whether  there  was  anyi 
and  what  confideration  for  the  aflignment.  Burden  v.  Kenncijf 
3  Atk.  7^9. 

21.  Ii  a  tenant  in  tail  confefs  a  judgment,  and  fuflfer  a  reco- 
very to  any  collateral  purpofe,  that  recovery  (hall  enure  to  make 
good  all  his  precedent  incumbrances ;  and  although  a  conufec  of  a 
judgment  has  neither  the  legal  eiUtc,  nor  a  legal  lien,  yet  a  com^ 
mon  recovery  will  let  in  the  judgment.     3  ^/i.376. 

22.  Tenant  in  tail  lets  a  leafe  of  the  edate  in  1741  to  his  fon 
at  the  rent  of  25  /•  per  annum.  The  father,  being  an  infolTcnt 
debtor,  was  cited  in  by  one  of  bis  creditors  to  deliver  in  a  fche- 
dule  of  his  eftate  and  efleds,  according  to  JfaU  16  Geo*  a. ;  and  in 
1 743  the  father  was  difcharged  under  the  a£l.  The  afiignecs  of 
the  father's  edate  and  efTeSs  under  that  z€t  bring  a  bill  againft 
the  fon  for  an 'account  of  profits  and  timber  felled.  Lord  Hard' 
^uncii^C.  held  the  plaintiffs  to  be  entitled  to  fuch  account,  but  only 
from  the  time  of  the  father's  difcharge,  for  till  then  their  title  to 
the  edate  did  not  acc/ue^  and  that  although  the  father  did  not 
himfelf  claini  the  benefit  of  the  ad,  the  edate  veded  equally  in 
the  aflignees  as  if  the  father  himfelf  had  claimed  fuch  benefit 
And  his  lordfliip  put  the  cafe  of  an  infolvent  perfon's  being  feifed 
6{  a  remainder  in  tail,  reverfion  in  fee  in  himfelf,  with  an  edate 
for  life  in  a  dranger,  and  held  clearly,  that  fuch  infolvent  pcrfon 
would  be  obliged  to  infert  fuch  edate  in  his  fchedule*  Smhi  7. 
Coohf  3  jitt.  378. 

23.  A  creditor  by  bond,  and  on  an  account  current,  may  bring 
'  an  a£tion  at  law  upon  the  former,  and  a  bill  in  equity  for  the 

latter.     3  Ati.  817. 

24.  Where  a  creditor  by  judgment  extends  lands  by  an  degitf 
he  holds  quoufqtte  dehitum fatlsfaElum  fuerxt^  and  the  debtor* at  law 
cannot  on  a  writ  ad  computandum  infid  on  the  creditor's  doisg 
more  than  account  for  the  extended  value ;  but  if  the  debtor  comes 
into  equity  for  relief,  the  creditor  will  be  obliged  to  account  for  the 
whole  he  has  received,     3  Ath.  517.    Vide  infra^  548.  pi.  30. 

25.  A  tenant  in  tail,  remainder  to  his  brother  B.  in  tail,  with 
ether  remainders,  wanting  to  raife  money  for  the  payment  of  debts 
on  bis  edate,  propofed  to  B.  to  join  in  a  mortgage  for  loco/.  it 
was  done,  and  they  joined  in  a  bond ;  but  A.  being  fird  named 
received  the  money.  A.  died ;  and  the  remainder  being  veiled 
in  poflcdion  in  J9.,  the  creditors  of  A^  brought  a  bill  to  turn  the 
xnortgage-debts  and  intered  on  the  real  edate  of  jB.  in  exoneration 
of  the  perfonal  edate  of  ./.  Lord  Hardnvlcke^  C.  held,  that  -B. 
having  joined  oiily  as  a  furety  for  his  brother,  and  pledged  h!) 
remainder,  that  is,  turned  it  into  a  bafe  fee,  "merely  as  a  furety, 
there  was  no  colour  to  fay  that  the  perfonal  edate  of  A.  fliould  be 
«xonerated,  for  that  would  be  to  fay,  the  edate  of  the  furety 
iiottld  exonerate  the  edate  of  the  principal  debtor.     BiU  dtf- 

^  9  i&ii«d 


CreDitot  ano  Debtor  j47 

mHied  fo'  Ur  as  it  fought  to  charge  the  eftate  comprifed  in  the 
8iortp:age  come  to  B,  in  favour  of  ^/s  aflets.  Reiin/kn  v.  Gef^ 
I  ye/.  251. 

26.  ^.  devifed  lands  to  his  two  daughters}  and  their  heirs ; 
but  if  cither  of  them  (hould  marry  without  the  confent  of 
his'  exccutorS)  the  daughter  fo  marrying  (hould  have  an  eftatc 
only  for  life  therein ;  and  if  either  of  them  (hould  die  unmar- 
ried, his  fon  R.f  or  his  beirs^  (hould  take  it  to  him,  or  his  heirs* 
paying  500  A  to  the  other  daughter.  R,y  in  the  lifetime  of  both 
his  (j  iters,  in  confideration  of  natural  love  and  affeBion  to  his 
youngeft  fon  G.,  and  for  his  advancement,  grants  to  his  fon  G. 
the  faid  lands,  (s'r.,  and  all  his  eOate  claim,  Csfr.  After  R!% 
death  one  of  the  daughters  died  unmarried,  and  thereupon  the 
eldeft  fon  of  /^.brought  his  bill  to  have  the  eftate  on  payment  of 
the  500/.  to  the  other  daughter,  who  had  married  with  confent* 
Lord  Hardwicke^  C.  held,  that  fuch  advancement  of  the  child 
was  a  confideration  as  againft  any  claiming  voluntarily  from  the 
father,  as  executor,  adminiilrator,  or  heir  at  law ;  but  that  it 
was  not  fo  (Irong  as  for  money  \  and  if  the  quejlion  had  been  between 
the  child  fo  advanced  and  a  bonafde  creditor^  the  equity  of  the  creditor 
'would  have  prevailed.     JV tight  s,  Wright ^   1^^409. 

27.  The  plaintiff  was  employed  by  the  mafter  of  a  (hip  in  re-  («)  Same 
pairing  her.    The  defendants  were  part-owners,  or  their  repre-  prin«'>p^  n* 
fentatives,    who  were  thereby  benefited.      Lord  Hardwicke,  C.  sZtfunvI* 
held,  that  the  plaintiff  had  no.lien  in  refpe£t  of  the  repairs  on  the  Bngif^gtoo, 
Ihip,  or  on  the  money  arifing  from  the  fale  of  her,  inafmuch  as  '^*'-  443* 
the  contra  A  was  made  while  the  (hip  was  in  port  j  that  the  power  pJintf  ?« 
to  hypothecate  both  (hip  and  cargo  during  a  voyage  arifes  from  the  Daviet, 
necellity  of  the  cafe  (a),  fmce  without  fuch  power  both  the  (hip  and  'TermRep. 
cargo  might  perilh.     /\s  to  the  tjueftion  whether  the  part-owners  bew  gen^ 
were  boMnd  by  the  pontrafi  with  the  mafter,  or  hu(band,  hi^  rally,  that 
lord(hip  declared  himfelf  not  fufficiently  informed  of  the  courfe  ****«  • 
of  trade  in  regard  to  it,  but  dire&ed  that  the  plaintiff  (hould  be  tr^for^ 
at  liberty  to  bring  an  a£kion  againft  the  furvivors,  fince  if  he  were  ufe  of  iIm 
right  the  contrad  with  the  hu(band  was  joint,  and  would  furvive.  ?"p»  "*^* 

Injunction  granted  to  reftrain  the  defendants  from  pleading  the  Vti'lTrc- 
ftatute  of  limitations,  and  from  infifting  on  any  difcharge  under  fp^of  fuc^  * 
a  commiffion  of  bankruptcy  againft  one  of  them;  but  the  bill  ^^'"^^ij^ 
difmiffcd  fo  far  as  it  fought  any  relief  againft  the  body  of  the  (hip,  gj^eo  to  tJU 
or  the  money  arifing  from  the  fule  of  her(i).     Buxton  v.  Snee^  •v»trt,n 

I  i^ej.  154.  I,  on  their 

•ccottoc ;  and  the  creditor  has  a  fpecific  lien  on  thtjlnfi  and  that  a  captain  not  periooiUy  contraQin|( 
i»  fiot  anfwerable  perfooaUy  for  ihe  ihip*i  occefltfiea. 

28.  Bond  given  by  ^.  in  1720  for  pavment  of  520/.  within 
fix  months  after  the  death  of  his  father,  then  70,  if  jt.  furvived 
him  ;  otherwife  to  be  void.  The  obligee  died  in  1720.  In  1722 
his  executor  affigned  it  for  aught  that  appeared  to  the  contrar]ft 
for  a  valuable  confideration.  The  father  died  in  1731.  The  af- 
^gnee  aftei^wards  died,   and  ^.  died  in  l^l4.     Judgment  on 
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yerdt£k  having  been  obtained  againft  AS  executrix,  (be  liled  a 
bill  for  relief.  Fer  Lord  Hardvoichi^  C.<— It  is  true  that  on  a 
bond  from  a  young  heir  in  his  father's  lifetime,  the  court  will 
hold  the  creditor  to  ftri£l  proof  i  and  had  the  queftion  amfen  re- 
cently between  the  original  creditor  and  debtor,  the  condition  in 
]the  bond  would  have  made  me  expe£i  an  account  from  the  dc^ 
fendant,  on  what  confideration  it  arofe.  If  the  rule  were  that 
the  plaintifF  (hould  be  relievedi  unlefs  there  were  a^ual  proof  of 
the  payment  of  the  money,  it  would  make  all  bpnda  ufelei^* 
iCan  I  relieve  without  proot  of  impofition  ?  Why  did  not  the  foi| 
bring  a  bill  in  his  lifetime  ?  For  it  is  not  prudent  to  wait  till  the 
SiQton  is  brought*  But  the  cafe  is  (Ironger  in  regard  to  an  af- 
fignment  for  a  valuable  confideration  \  for  although  the  affignce  of 
a  bond  takes  it  fubjeA  to  all  the  equity  in  the  hands  of  die  ori» 
ginal  obligee,  yet  length  of  time  and  circumftances  may  vary  that 
In  the  affignee's  favour.  The  only  relief  is  againft  the  penalty,  to 
which  every  obligor  coming  into  this  court  is  entitled.  HUl  v. 
Catliovel^  I  Vif^l%2. 

29.  Hufband  on  a  fecond  marriage  contrads  to  pay  money  tt^ 
truft  for  the  wife  for  life,  and  after  her  death  for  her  iflbe,  and  a 
fon  by  a  former  marriage ;  the  hulband's  creditors  cannot  claim 
fuch  money  againft  the  fon  1  for  though  the  difpofition  may  be 
faid  to  be  voluntary,  yet  it  is  reafonable,  prudent,  and  natural^ 
and  hath  often  been  fupported  in  the  Court  of  Chancery,  u  a 
provifion  for  a  valuable  confideration.     Itbells.  Beane^  i  Vef*  2  id. 

30.  On  a  bill  brought  to  have  an  account  taken,  and  for  rdief, 
and  fatisfaAion  in  the  nature  of  a  redemption  of  an  eftate,  which 
the  defendant  had  extended  by  elept  on  a  judgment  on  a  debt 
originally  created  by  bond,  Lord  Hardwickey  C.  held  the  creditor 
to  be  bound  to  account  for  the  profits  weally  receivedy  aiid  not 
merely  according  to  the  extended  value.  -  Owen '  v.  GrtjffkB, 
I  Fffi  2^0.  Fidefypraf  S46.pLz4. 

31.  Lord  Hardwicitf  C.  held  an  office  to  be  liable  to  creditors, 
and  fix  (billings  and  eight  pence  per  day  by  warrant  from  the 
Lord  Chamberlain  to  be  part  of  the  office.  ScheUinger  v.  Blaci' 
iriyy  I  Fef.  347, 

32.  A  debtor  is  in  euftody  on  a  eiL/a.  when  the  iherifPfdzes 
t  leafehold  eftate  under  zjieri/aaai^  and  (ells  it  after  the  return 
of  the  writ  is  expired,  and  without  any  writ  of  vendiikni  expmas. 
The  vendee  affigns  it  in  truft  for  the  fons  of  the  debtor,  who  join 
with  the  truftee  in  an  affignment  to  one  Cole ;  but  on  die  part  of 
the  pkindff  there  was  evidence  that  the  debtor's  family  was  ftiU 
in  poflcffion  \  in  contradiction  to  which,  evidence  was  read  that 
£•/#,  or  his  under-tenants,  were  ftill  in  pofleffion,  and  received 
the  rents.  Per  Lord  Hardtvicke,  C.-*The  fale  by  the  (herilF  is 
clearly  good ;  but  as  to  the  point  of  equity,  I  have  more  doubts. 
It  was  under  extraordinary  circumftances.    Who  are  Co/r's  under- 

^  tenants?   The  esmreffion  is  fo  general,  I  do  not  know  what  to 

make  of  it }  for  if  re/lin  jue  truft  continues  in  pofleffion,  the  law 

iays  be  is  tenant  at  will  to  his  own  tniftcc.    This  being  a  tran(^ 
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aaion  between  perfons  tmjunB,  u  die  Sc^cb  law  calls  it,  looks  * 
little  unfair,  and  I  will  dircS  an  inquiry  by  the  Mafter  into  the 
faimefs  of  it.     Jeanes  v.  Wilkins^  I  Vef.  195. 

33.  The  widow  and  reprefcntative  of  a  partner,  brought  a  bill 
for  an  account  againft  the  furviving  partner.     Her  brother,  who 
was  a  ertdittr  of  the  deceafed  partner,  alfo  brought  a  bdl  agamll 
the  furviving  partner  for  an  account.    Lord  Hardwici^  C.  held, 
that  though  generally  a  creditor  of  a  tcftator,  or  inteftate,  need 
not  make  any  body  but  the  pcrfonal  reprefcntative  a  party,  unleU 
there  be  any  collufion  between  any  debtors  of  the  deceafed  and 
fuch  reprefcntative,  (in  which  cafe  the  creditor  may  in  equKjr 
follow  the  affeta,  and  make  them  parties,  and  demand  an  account 
againft  them,)  yet  the  cafe  of  a  partnerQup  is  different  j  and  his 
lordftip  thought,  that  though  there  were  no  fuggeftion  of  coUur 
fion  in  the  bill,  it  would  not  be  demurrable  to ;  and  obferved,  that 
many  bills  are  brought  in  Chancery  not  only  aeainft  reprcfcnu- 
tives,  but  alfo  againft  any  other  perfons,  who  have  poffcffcd  the 
Specific  affets,  and  the  furviving  partner  is  often  made  a  party 
that  an  account  may  be  ukcn  of  the  perfonal  eftate  entire ;  and 
if  the  creditor's  bill  were  difmifled,  it  would  preclude  him  from 
checking  an  account  of  the  perfonal  eftate  of  his  debtor,  whofc 
effeas  are  in  the  hands  of  the  furviving  partner,  which  is  a  pof- 
fcflion  of  a  fpecific  part;  and  though  there  were  no  proof  of  col- 
lufion, an  account  was  direfled  between  the  plamtiff  m  the  fecond 
Caufe  and  the  furviving  partner.     Ntwknd  v.  Champion,  i  K(/.  1 05. 
'^4.  On  the  defendant's  marriage  with  her  late  hufband,  he 
and  his  father  promifcd  to  fettle  an  eftate  on  her  in  confideration 
of  the  marriage  and  1000/.  portion  i  but  as  (he  refufed  to  let 
the  father  have  the  portion,  he  faid  Die  ftiould  have  none  of  his 
lands,  and  would  not  fettle  them  upon  her,  but  conveved  them 
to  his  fon  in  fee.    The  fon,  feven  years  afterwards,  being  in- 
debted, fettled  tlie  eftate  upon  her  for  a  jointure,  and  then  i^ 
ftria  fettlement,  and  died.    His  creditor  brought  this  bill  againlt 
the  widow  and  infant  fon  for  fatibfaflion  of  his  debt.     l.ord 
HarJiuUie,  C.  held  this  to  be  clearly  a  voluntary  fcttlement,  and 
fraudulent  and  void  in  refpca  to  bond  creditors ;  and  though  a 
diftinaion  had  been  taken  in  fome  cafes  between  purchafers  oa 
the  credit  of  the  eftate,  and  creditors  who  had  not  the  eftate  par- 
ticnlarly  in  view,  latter  cafes  do  not  go  on  that  diftmaion »  to 
that  though  it  were  hard,  the  fcttlement  was  void  againft  the  plam- 

tiff.     Beamoat  v.  Titrpe,   1  Vff.  »7-      ,      ,  .  ,    -,.  ,^, 

■  35.  A  bill  will  lie  for  fatisfaaion  of  a  debt  out  of  affets  real 
and  perfonal,  which  debt  may  be  created  voluntarily  by  the  tetta- 
tor }  for  though  a  party  cannot  come  into  equity  to  fupply  a  de- 
Tea  in  a  voluntary  deed  without  confideration,  or  in  many  m- 
fUnces  cannot  come  for  fpecific  performance  of  fuch  agreement, 
yet  if  be  has  a  fpecialty,  he  does  not  want  proof  of  confideration, 
but  may  come  into  equity  as  well  as  law  to  have  fatisfaaion  for 
that  debt  on  that  fpecialty  out  of  affets,  and  then  the  court  will 
not  fond  it  to  Uw,  but  wUl  judge  whether  he  has  a  fpecialty  or 
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not.  Indeed,  if  it  appears  doubtful  to  the  court  whether  it  is  « 
fpecialty,  on  which  an  aAion  at  law  covld  be  oiaintained,  or  the 
4amagc$  fo  uncertain  that  they  could  not  be  fettled  without  the  in- 
tervention of  a  jury  t  the  court  will,  as  in  other  cafes,  have  the  aid  of 
a  court  of  law ;  but,  unlefS  fuch  a  neceffity  exift,  will  not  fend  it 
to  law  to  make  two  fuits  out  of  one.  Laid  down  by  Lord  Hard^ 
fvicke,  C*  in  William/on  v.  Codrington^   I  Vef.^v^* 

36.  A.  and  j9.,  partners,  borrowed  of  C,  at  two  diflferent 
times  1000/.,  for  which  they  gave  two  joint  bonds*  withcondi* 
tion  that  if  they,  or  either  of  them,  their  or  either  of  their  heirst 
executors,  adminiftrators,  Wc.  B.  diflblvcd  the  partner(hip»  and 
died ;  C  afterwards  died  ;  and  A.  becoming  bankrupt,  C's  re- 
prefentatives  6ied  a  bill  againft  the  reprefentatives  oi  B.  for  a  fa« 
tisfaflion  of  thofe  debts  out  of  his  real  and  perfooal  aflets.  Lord 
Hardwicke^  C.  held,  that  as  the  bond  was  joint  only,  the  legal  con- 
fequence  was,  that  the  remedy  funrived  by  the  dead)  of  one  of  the 
oblijgors ;  but  that  if  there  were  no  coUufion  between  the  funriring 
obligor  and  obligee,  equity  would  fet  up  his  demand  againft  the 
heir  and  executor  of  the  deceafed  partner*  the  real  to  be  liable 
only  in  c)efai])lt  of  perfonal  aflets.  That  the  bond  in  this  court  19 
confidered  as  an  agreement  in  writing,  and  therefore  though  the 
pbligation  and  penalty  are  gone  by  the  legal  demand  being  gonct 
yet  the  condition,  taking  it  altogether,  is  in  equity  confidered  as  an 
agreement  to  pay  the  money,  and  that  under  band  and  feal, 
Btjhop  v.  Churchy  2  Vef  100  £5^  371. 

37.  Bill  by  creditor  by  elegit  to  fet  afide  a  fraudulent  convey* 
ance.  It  was  obje£led,  that  he  might  have  gone  to  law,  and 
brought  ejedment  on  the  elegit  and  inquifition.  But  Lord  Hetri- 
ivicke^  C.  obferved,  that  if  he  had  done  fo  he  might  have  failed  bj 
the  proof  of  a  partial  real  confideration ;  but  notwithftandti^ 
that,  it  might  be  ftill  a  conveyance  in  fraud  of  creditors,  if  it 
were  done  without  delivery  of  pofleflion ;  that  where  a  fobfe- 
quent  purchafer  for  a  valuable  confideration  would  recover  the 
pdatc,  and  fet  afide  or  get  the  better  of  a  precedent  voluntary 
conveyance*  if  that  conveyance  were  fairly  made  without  adu^d 
fraud,  the  court  will  fay,  take  your  remedy  at  law }  but  wherever 
the  cpnveyanee  is  attended  with  adual  fraud,  though  the  poflet 
Con  may  be  recovered  at  law  by  eje£iment,  a  party  may  come 
into  this  court  to  fet  afide  the  conveyance,  which  is  a  di(lin£kion 
between  a£tuai  and  prefumed  fraud  from  M  being  merely  a  coih 
veyancc.     Betmet  v.  Mufgrove^  2  Fef.  51- 

38.  Bill  by  the  principal  debtor  to  (lay  proceedings  in  an  ac-  * 
flon  at  law  having  been  difmifled,  the  bail  brought  another  biO 
for  the  like  injun£lion.  Lord  Harihmcke^  C.  faid,  he  never  kne^ 
an  inftance  of  a  new  bi)l  by  {the  bail  tp  the  a£)ion»  ^ere  the 
equity  had  been  determined  as  to  the  prin<^ipal  But  if  there 
were  a  coUufion,  or  charge  of  coUufion  in  the  biU*  between  the 
principal  defendant  at  law  and  the  plaintiff  at  law,  whereby  die 
n]jun<^ion  was  diflblved,  in  order  to  charge  the  bail,  the  bail 

fif igl^t  take  up  the  equity,  which  then  wo^ld  be  9  new  equity  \ 
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but  in  this  cafe  there  was  no  pretence  for  it»  and  therefore  he  dif* 
foJved  the injun£tion abfolute]y.     Amnymousy  zVef.6'j^o. 

39*  The  rules  of  the  Court  of  Chancery  are  eilabliibed  as  far 
as  they  can  be  in  favour  of  juft  creditors,  and  to  prevent  perfons 
having  powers  from  difpofing  thereof  voluntarily  to  defeat  credit- 
ors,  and  the  court  has  es^tended  it  of  late ;  and  though  an  un- 
fortunate inftance  may  arife  in  the  cafe  of  children,  for  whom 
parents  are  bound  by  nature  to  provide,  it  is  impofiible  to  fay  the 
conffderation  in  refpe£l  of  them  is  of  fo  high  a  nature  as  that  of 
paying  juft  debts  \  and  therefore  the  court  never  prefers  them  to 
juft  creditors,  who  might  otherwife  be  defeated  of  a  fatisfa£lion 
for  their  demands.  Par  Lord  HsrJvficle,  C.  in  Lord  Town/bend  ?• 
Windham^  2  Vtf.  lo, 

40.  A  voluntary  conveyance,  though  not  fraudulent,  is  void 
againft  a  fubfequent  purchafer  for  a  valuable  confideration,  and 
nlfo  againft  creditors,  if  their  debts  exifted  ar  the  time  *,  but  if  the 
conveyance  be. to  a  child,  and  no  fraud^  it  is  good  againft  fubfe« 
quent  creditors.     Ibid. 

41.  Where  the  hufband  borrows  a  fum  of  money  for  his  own 
ufe,  and  the  wife  joins  in  a  mortgage  of  her  jointure,  or  there  being 
no  fettlement,  mortgages  her  eftate  of  inheritance  for  the  repay- 
ment of  it,  her  eftate  fliall  be  a  creditor  on  the  hufband  for  that 
fum ;  but  it  fliall  not  be  fo,  if,  at  the  time  fuch  mortgage  or  fecu* 
rity  is  made,  a  fettlement  is  made  either  before  or  after  marriage  ; 
and  leaft  of  all  in  the  prefent  cafe,  inafmuch  as  the  greater  part 
of  the  money  borrowed  was  to  difchar^e  a  debt  due  from  the  wife 
dumfola.  And  if  the  creditors  had  fued  the  huft>and  on  his  bond 
for  payment  of  the  money  and  performance  of  covenants,  and  he 
had  applied  to  the  court  to  be  repaid  out  of  the  wife's  eftate.  Lord 
fiardkmchi  was  of  opinion  the  court  would  have  relieved  him. 
Liwis  s.  NaftgUy  AmbL  i$0.  2  FonUanque^  292.  294.  Clinton 
V.  Hooper t  3  Bro.  Rep.  20  u 

42.  Two  puTchafers  of  an  eftate  fubjeA  to  mortgages  contracted 
by  the  former  owner,  take  upon  themfelvrs  each  bis  fliare  of  the 
mortgages,  and  covenant  with  each  other  for  the  payment  of  them 
refpedively,  fuch  covenant  does  not  bind  their  per/onal  eftates  in  ' 
the  firft  inftance ;  as  where  an  eftate  defcends  fubjeA  to  a  mort- 
gage, and  in  the  ai&gnment  oi  the  mortgage  the  heir  at  law  cove- 
Hants  to  pay,  fuch  covenant  fubjeAs  his  perfonal  eftate  only  col« 
laterally. 

Previous  to  the  ftatute  againft  fraudulent  devifes,  the  devifce  of 
mortgaged  lands  could  not  take  in  prejudice  of  fimple  contra£b 
creditors.  He  muft  have  applied  to  the  court  for  the  benefit  of 
the  devife,  who  would  have  impofcd  on  him  terms  in  favour  of  the 
fimple  contra£l  creditors,  namely,  that  they  ibould  ftand  in  the 
place  of  the  fpecialty  creditors. 

A  mere  fpecialty  debt  is  no  lien  on  land  in  the  hands  of  the 
obligor,  his  heir,  or  devifee }  whereas  a  mortgage  is  a  lien,  and  aa 
^^ate  in  the  land.    Forr^er  v.  JLord  Leigh,  Jpi^L  171. 
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43.  Where  the  owner  of  an  eftate  became  entitled  to  a  fom  of 
monef  charged  upon  it,  and  fecured  by  a  term  of  yearly  Lord 
Nortiingtan^  C«  determined  the  charge  was  annihilated  in  equity 
for  the  benefit  of  the  eilate  and  heir  at  law;  but  obferved^  that 
CO  the  principle  of  his  decifion  there  are  two  exceptions  i  jfi.  In 
favoor  of  creditors  arifing  from  the  power,  and  juftice  of  the 
court,  cqrreAing  the  illiberality  of  law  in  regard  to  them,  namely, 
that  a  man  may  die  infolvent  learing  a  very  good  eftate  i  lifyt  la 
favour  of  infants.  That  courts  of  law  cannot  look  into  rights,  or 
beneficial  interefts.  It  merges  eftates  lying  in  the  fame  pcrfbn,  bat 
cannot  where  they  lie  in  difierent  perfons.  Equity  does  nor  re- 
gard that,  but  looks  into  the  beneficial  interefts  and  views  of 
parties,  whether  the  eftates  are  ftridly  in  the  fame  pcrfon,  or  in 
diflerent  perfons.  His  lordfttp  aUb  held  it  to  be  ck»r,  that  if  an 
lieir  inherits  a  mortgaged  eftate,  and  makes  the  debt  his  own  by 
oovenant  and  bond,  a  new  equity  of  redemption  atifes,  and  hia 
perfonal  eftate  is  liable  to  pay }  tnat  by  his  aA  he  wills  it  to  be  fo» 
Dmi/lbarpe  et  XJx.  v.  Porter ^  AnM.  6cp« 

44.  Hall  deoeafed  was  hufi>and  of  an  £gf  hiia  (hip,  and  cm- 
ployed  the  plaintiff,  a  dealer  in  iron,  in  fumilhing  and  fitting  hci 
out.  Hall  ufed  to  refer  the  tradefmen's  bills  to  Brmkiy  who  aded 
as  his  clerk,  and  examined  them ;  and  as  he  lived  at  a  diftaacc  from 
Hall^  he  ufed  to  give  the  tradefmen  a  certificate  as  loon  as  he  had 
fettled  themt  when  HaU  immediately  difcharged  them.     The 

Jlaintiff,  eight  or  nine  months  after  the  fhip  had  failed,  delivered 
is  biUs.  BroAt  figned  the  certificate,  when  the  plaintiff  gave  a 
receipt  for  the  money.  Four  days  afterwards  the  plaintiff  appBed 
to  Hall  for  the  money,  who  paid  him  a  large  fup,  on  a  general 
aecount,  (as  he  dealt  with  him  in  refpeA  to  other  fliips,)  and  in- 
dorfed  on  the  certificate,  *<  Not  paid."  In  about  a  fortnight  after 
the  figning  of  the  certificate  Hall  died  infdvenr.  Bill  againft  the 
defendants,  as  part*owners  of  the  (hip,  to  have  the  receipt  de- 
livered up,  and  to  be  paid  the  bills  on  her  account.  Lord  Hard' 
mciif  C. — It  is  clear  the  work  was  done,  and  the  goods  delivered 
otk  account  of  the  owners.  In  a  foreign  'country,  by  the  maritime 
law,  the  plaintiff  would  have  had  a  lien  on  the  (hip*  The  hnfliand 
is  only  a  fteward,  and  in  this  inftance  was  hufl>and  to  a  great 
mamy  (hips.  Large  fnms  are  expended  in  fitting  out  every  flnp  ; 
and  It  would  be  a  ftraoge  abfurdity  so  fay,  that  credit  for  thofe 
fums  is  given  to  the  hufband  only.  It  is  not  given  to  him,  but  to 
the  owners,  and  confequently  tliey  are  liable.  The  pLiintiff  ap- 
plied for  payment  to  Hall,  as  their  fteward.  And  this  cafe  dificrs 
from  the  fuppofed  cafes  of  bank  notes,  goMfmith's  notes,  and  bilU 
of  exchange,  fince  there  a  new  oontraA  arifes  with  a  thhrd  perfba* 
Here  no  new  contra^  is  made  with  the  fteward*  As  to  die  re^ 
ceipt,  if  it  had  been  eiven  to  the  debtor  himfelf,  it  would  not  have 
been  a  difcharge  of  the  debt  unlefs  it  had  been  adually  paid,  and 
its^being  given  to  the  debtor's  fteward,  or  agent,  makes  no  ^i|er* 
cnccj  unieis  it  be  done  i^ith  a  view  of  defrauding  the  debtor*  The 


Creditor  ann  S^efrtoft  g^i 

ttft  might  I19VC  been  diflferent  if  the  owners  had  ufed  diligence  !q 
iCaUtng  Hall  to  an  account,  and  allowed  the  money  on  this  receipt, 
as  it  woald  ha^e  enabled  H(fll  to  impofe  on  the  owners.  And  if 
the  plaintiff  has  been  negligent  in  calling  for  his  debt,  the  defend** 
ants  have  been  equally  fo;in  not  calling  Hall  to  account.  Wh^re 
It  is  ufaal  for  a  fervanC-  to  pay  the  tradefmen's  bills  at  a  certain 
time,  if  they  gire  a  receipt  without  receiving  the  money,  smd  the 
Matter  allows  fuch  receipt  in  his  account  with  his  fervant,  they  are 
bound  by  the  receipt,  and  cannot  refort  againft  the  Matter.  TcU 
fan  T.  Hallett  and  others^  Atnb.  %6^. 

4$.  Bill  by  the  aflignee  of  a  legacy  of  400  /.  for  payment  of  the 
fame  with  intereft  againft  the  executor,  who  alleged,  that  the 
plaintiflF  was  indebted  to  him  on  a  parfnerihip  account,  and  for 
money  lent,  and  infifted,  that  he  was  not  obliged  to  pay  more  than 
what  (hottid  be  due  on  the  balance  of  accounts :  but  Sir  Thomas 
Clarhf  Matter  of  the  Rolls,  held,  that  there  could  be  no  fet-off  in 
this  cafe ;  for  a  demand  in  one  right  cannot  be  ibt  off  againft  a 
demand  in  another.     Whltaker  v.  Ru/h^  AmbL  407. 

46.  After  judgment  on  bond,  and  nulla  bona  returned  on  tijieri 
faeiaSy  the  plaintiiF  filed  a  bill  to  have  fatisfadion  out  of  ftock 

belonging  to  the  defendant  in  the  name  of  truftees  r  before  the 
anfwer  was  put  in,  the  plaintiff  took  the  defendant  on  a  ea.fa.'^  on 
which  he  was  then  in  cuttody.  Bill  difmifled.  Lord  Hardnmchy  C. 
obferving,  that  where  there  is  an  equitable  demand,  and  the  party 
is  taken  in  execution  on  a  decree,  this  court  will  notwithftandtn^ 
iffue  all  its  procefs  againft  his  lands  and  effedls,  the  body  being 
^detained  there,  not  as  at  law,  for  fatisfa£lion,  but  for  the  contempt.  ' 

That  the  bill  was  not  founded  on  an  original  equitable  demand^ 
but  brought,  that  the  court  might  reach  what  the  common  law 
could  not.  It  was  true,  the  ftock  was  not  liable  to  thtforifadat^ 
but  if  it  had  been  in  the  defendant's  own  name,  the  taking  of  his 
perfon  had  proteAed  it.  If  the  plaintiff  had  not  taken  out  a  ca,fa. 
this  bill  would  have  been  proper.  Horn  v.  Hcm^  Amb.  79.  Sed 
vid»  a  An/lr.  Rep.  384.  if^a. 

47.  Lord  Hardwicke,  C.  faid,  that  creditors  cannot  fue  an  ad« 
minittrator  on  bonds  taken  by  virtue  of  Jlat,  Car.  a.,  for  fuch  bonds  - 
are  intended  only  for  the  benefit  of  the  legatee,  the  next  of  kin,  and 
perfons  entitled  to  the  refidue.  But  a  bond  given  on  grant  of  ad« 
miniftration,  pendente  lite^  is  not  within  that  ftaitute,  and  it  is  diC» 
cretionary  in  the  creditor  to  fue  upon  it.  fFallit  r.  Pipan^ 
AmbL  183. 

48.  Tenant  in  tail  of  an  eftate  charged  with  portions  to  his 
fifters,  and  fubje&  to  a  mortgage,  fufiered  a  recovery,  «nd  made 
his  wUlj  whereby  he  dire£led  his  eftate  to  be  fold  for  payment  of 
his  debts.  A  bill  was  brought  in  the  court  of  Exchequer  by  two 
or  three  creditors,  on  behalf  of  themfclves  and  the  other  creditors^ 
and  a  decree  obtained  for  uking  account  of  debts,  and  fale  of  the 
refd  eftate.  Several  other  creditors  brought  another  bill  in  the 
court  of  Chancery  for  the  fame  purpofe,  and  it  was  objeAed,  that 
the  court  ooght  not  to  make  a  dccreCi  but  fliould  feud  the  phintift 
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to  covie  in  under  the  decree  in  the  Exchequer.  But  there  being  a 
queftjon  in  the  caufe  xefpcfting  the  quantum  of  the  portions)  and 
die  court  of  Exchequer  not  having  determined  it.  Lord  HenUj^  C. 
on  the  ground  that  the  decree  was  not  complete,  proceeded  to  hear 
thecauTc.     Co^garne  w,  Jcties^  Ambt,  613. 

49.  Mico  was  general  agent  in  England  for  Wathins  a  merchant 
abroad,  and  at  different  times  had  received  confiderable  confign- 
ments  of  goods,  and  on  the  balance 'of  account  was  in  difburfe, 
when  Watkins  configned  to  him  a  parcel  of  logwood,  for  which  he 
paid  the  charges,  isfc,  Watkins  coming  to  England^  Mico  faid,  as 
he  was  here,  he:might  difpofe  of  the  goods  himfelf.  Waikms  ac- 
cordingly employed  a  broker  to  fell  them,  and  Mico  told  the  broker 
that  Watkins  intended  to  fell  them  himfelf  to  fave  commiflion,  and 
Mico  gave  orders  to  deliver  the  goods  to  that  broker.  The  broker 
fold  them,  and  made  out  the  bills  of  parcels  to  ff^atkins,  with  whom 
he  opened  an  account,  but  took  no  potice  of  Mico,  The  goods 
having  been  fold,  Mico  began  to  fufpedi  Watkinis  circumftances, 
and  rcforted  to  the  broker  to  know  whether  he  had  opened  an 
account  with  Watkins.  Lord  Hartlwicke,  C,  after  confulting  four 
merchants  who  attended  in  court,  was  clearly  of  opinion,  that  if 
there  is  a  courfe  of  dealing,  and  general  account  between  the  mer- 
chant and  faftor,  and  a  balance  is  due  to  the  fa£tor,  he  may  retain 
the  (hip,  and  goods,  or  produce,  for  fuch  balance  of  the  goieral 
account,  as  well  as  for  the  charges,  cuftoms,  is^c.  paid  on  account 
of  the  particular  cargo,  and  that  equally  whether  the  goods  re- 
main in  fpecle,  or  are  turned  into  money ;  but  his  lordOiip  was; 
alfo  of  opinion,  that  if  the  merchant  comes  over,  and  the  factor 
delivers  the  goods  up  to  him,  by  his  parting  with  the  poflefiion  he 
parts  with  the  fpecific  lien,  and  that  Mica  had  done  fo  under  the 
circumftances  dated.  Tl>4t  the  fpecific  lien,  as  to  the  cuftoro^ 
chaiges,  isfc*  continued,  and  even  the  law  would  have  allowed  it, 
if  the  goods  had  remained  in  fpecie,  and  that  the  goods  having 
been  fold  made  the  cafe  the  (Ironger,  but  that  latter  point  was  not 
before  his  lordlhip,  having  been  determined  by  the  Mafter  of  the 
Rolls,  and  acquiefced  in  by  both  parties*  Krupr  v.  JFilcsx^ 
Ambl.  252. 

50.  Lord  Camden f  C.  held,  that  where  a  bill  is  brought  by  cre- 
ditors for  the  fale  of  an  eflate  to  pay  debts,  and  all  the  parties 
have  put  in  their  anfwers,  and  fubmitted  to  the  jurifdiAion  of  the 
court,  the  heir  at  law,  or  devifee,  cannot  fell  without  the  privity 
of  the  court,  or  of  the  creditors  :  that  where  the  charge  is  gene- 
ral, the  purchafer  is  not  bound  to  fee  to  the  application  of  the  pur- 
chafe^money  before  the  commencement  of  a  fuit,  yet  fubfequent 
to  it  he  is  bound,  and  it  is  a  general  rule,  that  an  alienation /oi- 
dente  lite  is  void.     Walker  v.  Smalwoodf  And?L  6'}6* 

51.  Bill  by  the  creditor  of  a  principal  in  a  promiflbry  note, 
payable,  by  inftalments,  againft  the  adminiftratrix  of  a  farety  who 
joined  in  the  fame.  The  principal  had  been  difcharged  by  the 
infolvent  debtors*  ad.  Previous  to  the  time  of  his  difcharge,  one 
payment  had  become  due,  and  the  reft  iince.    The  I4afl»  of  th.e 
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HoUs  made  the  common  decree  for  payment  bjr  the  furety,  and 
that  (he  (hould  have  a  remedy  over  againft  the  principal.  And  on 
appeal  Lord  HardwUhf  C.  decreedy  that  the  adminiflratrix  (hould 
mve  a  remedy  againft  the  principal's  eftate  and  efieAsy  except  his 
wearing  apparel,  for  the  money  due  on  the  firft  inftalmenti  and 
the  common  decree  for  the  reft.  Sir  Daniel  (y Carroll  *s  Cafr, 
AmiL6\* 

52.  A  daughter  is  entitled  to  a  portion  fecured  on  land.  She 
marries  dandeftinely  in  the  lifetiipe  of  her  father,  who,  before  his 
death,  fecures  the  portion  to  the  hufband,  on  condition  of  his 
making  a  fettlement.     And  per  Lord  Chancellor — Suppofe  the 

.  money  had  been  raifed,  and  paid  in  the  lifetime  of  the  father^ 
and  the  fettlement  made  on  her  in  confideration  of  it,  it  would 
have  been  good  againft  creditors.  After  the  death  of  the  father, 
the  tniftees  feeing  a  fettlement  made,  have  paid  the  hufband  the 
money.  It  would  be  the  hardeft  cafe  in  the  world  to  fay,  thatj 
under  thefe  circumftances,  the  wife  (hould  lofe  the  benefit  of  this 
fettlement,  by  its  being  confidered  as  fraudulent  againft  the  cre- 
ditors of  the  nufband.     Wheeler  v.  Caryl ^  AmbL  121. 

53.  Where  there  is  a  truft  or  devife  for  payment  of  debts  ge- 
nerally, a  purchafer  is  not  obliged  to  fee  to  the  application  of  hi^ 

.  money,  as  he  is  where  there  is  a  fchedule,  or  particularizing  of 
the  debts.  In  this  cafe  the  eftate  was  fubjed  to  the  payment  of 
legacies  as  well  as  of  debts,  but  that  did  not  make  the  purchafer 
anfwerable  for  the  difpofition  of  the  money,  becaufe  the  legacies 
could  not  be  paid  without  the  debts,  and  they  were  not  fpecified. 
This  rule  does  not  extend  to  cafes  of  coUuiion  between  the  pur- 
chafer and  the  truftee,  or  executor.  Rogers  v.  Skillicorrte^ 
AmbL  188. 

54.  M.  K,y  19th  November  1720,  drew  a  bill  of  exchange  on 
Lord  Montgomery  for  500/.,  payable  to  Dundas  or  order.  It  was 
indorfed  taplaintiff.  Lord  M.  accepted  i^  but  it  was  afterwards 
protefted  for  non-payment.  In  April  1 747  Lord  M,  died,  having 
devifed  his  real  eftates  in  truft  to  pay  his  juft  debts.  Bill  to  be 
fatisfied  the  500/.  under  the  trufts  of  the  will;  Lord  Hardwicie, 
C.  obferved,  that  if  the  caufe  had  turned  on  the  point,  whether  a 
demand  barred  by  the  ftatute  of  limitations  was  revived  by  the 
truft,  he  (hould,  fince  the  cafe  of  Lord  Stqjfordt  (which  in  Tome 
meafure  (hakes  former  cafes  in  the  affirmative,)  have  been  under 
fome  difficulty  to  determine  it.     That  it  was  going  a  great  Way  to 

,  let  in  debts  which  are  barred  by  ftatute  to  afFed  real  eftates  by  fuch 

f;eneral. words;  but,  in  this  cafe,  the  prefumption  of  payment 
irom  length  of  time  was  fo  flrong,  that  he  would  not  fend  it  to 
law  to  be  tried,  and  the  rather  as  this  was  a  mercantile  tranfa&ion, 
which  ought  to  have  been  purfued  with  expedition,  and  the  plain- 
tiff had  a  right  to  demand  the  money  of  three  perfons :  that  it  was 
a  dtngerons  rule  to  lay  down,  that  a  creditor  may  claim  a  debt 
after  thirty  years,  though  no  demand  was  made  of  it,  and  the 
debtor  vi(ible,  and  eafy  of  accefs.  Bill  difmiiTed.  Ougbterhney 
f.*Sarl  JPtwi/,  Ambt.  23 1*  ' '  . 
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55.  Wif^ed  WatAmn  bjr  her  will  dtreAed  her  debts  to  be  paiJ^ 
wd  gtve  ioreral  legacies  \  and  in  order  to  raife  money  for  diofe 
payo^ntSy  flie  direfted  her  eftate  at  BanwUl  to  be  fold,  and  ap* 
.pointed  A»  and  J3.,  whom  (he  made  her  executors,  to  fell,  let,  or 
iet  to  fale  both  her  eftates  ac  Binmnll  and  Mbmngfime.  Bill  by 
plaintiflF,  on  behalf  of  berfelf  and  other  creditors  and  legatees,  to 
have  the  will  e(tablilhed»  and  the  trufts  performed,  and  Sic  power 
executed,  and  to  be  paid  their  debts  and  legacies.  The  plaintiff 
/JMffr,  and  federal  other  of  the  creditors  were  papifts ;  and  ic  was 
.objected,  that  their  claim  was  oppoCed  by  me  ft^ute  of  W.  2" 

againft  papifts.  The  court  dire&ed  a  cafe  for  the  opinion  of  the 
court  ot  J}.  R.^  who  certified  they  were  of  opinion,  diat  a  creditor^ 
who  is  a  papift,  is  entitled  to  reoetre  his  debt  out  of  die  money 
which  has  arifisn  by  iale  of  the  teftatrix's  real  eftate,  according  to 
the  appointment  by  her  will.  And  the  caufe  coming  on  again 
before  the  Lord  Chancellor  on  the  above  certificate,  direAions 
were  given  accordingly.  Foone  v.  Pinkard^  AmbL  320*  Fomt  v. 
JJ^wnr,  AmbL  767. 

56.  A  tenant  for  life  paying  off  a  charge,  without  taking  an 
n^nment,  is  in  general  a  creditor  for  the  fum  fo  paid ;  but  where 
tenant  in  tail  pays  off  a  charge,  he  is  not  confidered  as  a  cre^^ 
ditory  becaufe  he  may  make  himfelf  abfblute  owner  of  the  cftate« 
J^tfMT  V.  Mtrgan^  i  Brp.  ai8>  219. 

57.  On  a  fuit  inftitttted  by  truftees  there  was  a  decree  for  pay-* 
flient  of  debts,  fsTc.  Proceedings  were  had  under  it,  bnc  no  report 
was  made;  a  creditor  proceeded  at  law  againft  the  executor: 
After  filing  the  bill,  injundion  obtained  for  want  of  an  anfwer ;  on 
Ibewiog  caufe  againft  diffolving  the  injun&ion  after  the  coming  in 
of  the  anfwer,  on  the  part  of  the  defendant,  it  was  attempted  to  dif- 
tingttifli  this  Cafe  from  a  decree  at  die  fuit  of  creditors  againft  an 
cxeeutor  for  an  account  of  teftator's  perfonal  eftate }  but  Lord 
TiurloWf  C.  thought  there  was  no  difference  i  for  the  creditors 
herc*may  come  in  before  the  Maftcr ;  and  the  reafon  why  the  in- 
jun^ion  is  granted  is,  that  this  court,  having  taken  the  fund  into 
its  ^wn  hands,  will  not  permit  the  executor  to  be  fued  at  law. 
Rule  difcharged.    £r99ki  ist  U**  ^*  Rjt/nMs^  i  Bro^  f  83  • 

J\%\  Eftates  diargcd  by  will  with  the  payment  of  debts,  wtse 
rxed  by  liord  Tiifrbw,  C«  to  be  (bid,  if  nccedary^  the  heir  at 
If^w  being  in  the  £q^  inSes^  and  the  devtfee  infane*  B^iami  v. 
Wb^nsfides^  2  Bn.  3J)^. 

5Sf.  Motion  for  ah  injunAion  oft  the  merits  on  die  coming  ll 
of  the  atifWer.  The  bill  ftated,  that  plaindff  was  an  Ammricmn 
'  k)y|liftt  and  his  eftates  were  confiscated  aild  teftid  in  the  Ibate 
by  fn  a&  of,  forfeiture,  which  alfo  ciiafi^  that  they  IbooM  be 
.  fold  for  payment  of  his  debts ;  that  in  x^6g  he  became  bolind  to 
defi^dant's  teftatof  to  fecore  the  payment  of  too/,  cutrenty  and 
Intei^ft;  that  teftator  in  his  lifetime^  and  diSfieflidaat  fiiKe  his 
deaths  might  have  claimed,  and  ftill  may  chim,  the  4ebt  uiider  die 
JEid4  ,%Gti  and  obtain  (atisfaftioft  for  the  iamei  ol^if  the  feftator 
before  the  aA  of  tonfifcationi  6^  if  de&ndsnt  jsai  ia  any 
\  6  #8y 
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«iriy  difabled  from  making  fuch  claimi  yet  the  partlea  beneficialljr 
entitled  under  teftatoir'a  will  were  at  the  time  of  paffiog  the  aa 
fubjeds  of  the  American  ftafes*  and  might  have  daimed  Uie  fame ; 
that  defendant  hath  commenced  aii  a&ion  againft  plaintiff  in  jS,  R. 
The  bit!  prayed  an  injun£lion.  Anfweradmitted  teftator'a  death 
before  the  (aid  difturbancea,  but  dated,  that  defendant  baring 
taken  part  with  this  country  was  equally  obnosious  to  the 
JmerkanSf  and  that  he  was  obliged  to  takerefuee  here»  and  as  he 
believed  his  eftates  were  oonfifcated,  and  himlelf  declared  guilty 
of  high  treafon.  Per  Lord  ^burkwt  C— It  is  impoffible  for  the 
court  to  relieve  plaintiff  againft  the  acknowledged  right  of  the  de- 
fendant to  fue*  If  this  cafe  had  been  made  out  to  the  extent,  that 
a  loyal  fubjedl  of  the  American  ftates  had  made  himlelf  a  party 
to  the  connfcation  of  this  property,  and  had  under  that  commiC> 
fion  money  in  his  hands  applicable  to  the  payment  of  this  de« 
mand,  and  yet  malicioufly  fued  the  plaintiff,  it  would  bear  an  argu- 
ment. But  can  it  be  argued  here,  that  he  has  a  right  to  a  particular 
fund  ?  and  if  not,  how  can  it  be  confonant  with  natural  juftice  to 
prevent  him  from  fuing  on  a  contra£k  in  its  own  nature  tranfitory*? 
The  motion  ftanding  over,  the  money  was  paid*  Kempe  v.  Antill^ 
2  Bro.  1 1.    Vide  infra^  Peters  y.Erwng,  tf  Wright  v.  JNiv//,  558. 

60.  Mortgagor  fells  the  mortgaged  premifes.  The  vendee 
pays  off  part  of  the  mortgage-money,  and  dying,  his  reprefenta* 
tive  pays  off  more.  Mortgagee  files  a  bill  of  foreclofure,  and 
obtains  a  decree  \  and  being  in  poffeffion  dies,  and  the  premifes 
not  being  equal  in  value  to  the  mortgage-money,  his  executors ' 
»ut  them  up  to  fale  by  public  au&ion,>  and  the  eftate  is  bought  in 
ly  a  truftee  for  them  at  400/.  Notice  of  the  fale  was  given  to 
the  mortgagor's  executor.  The  defendants,  as  executors  of 
mortgagee^  afterwards  bring  an  adion  againft  the  executor  of 
mortgagor  on  the  bond  for  the  remainder  of  the  mortgage-money 
unfatisned  by  the  fale  of  the  eftate,  and  obtain  judgment.  The 
mortgagor's  executor  files  a  bill  for  injunfiion.  Lord  Thurhnv^  C* 
faid,  as  it  was  a  new  cafe  he  would  grant  an  injun£iiofn  on  con- 
dition of  the'  plaintiff's  bringing  the  money  into  court  \  but  his 
opinion  was,  diat  the  defendants  had  a  right  to  proceed  at  law. 
Plaintiff  declining  to  bring  in  the  money,  injtm£hon  was  refufed^ 
Tcoie  V.  Hartley^  2  Bro.  1 25. 

tf  I.  In  a  fuit  by  creditors,  on  reference  to  the  Mafter,  it  ap-' 
peared  that  the  executors  of  A,  had  brought  an  a£tion  againft  tho 
executors  of  J91  on  B/s  bond  s  that  defendants  pleaded  judgment 
recovered  on  a  bond  and  plene  admini/iraveruntf  except  as.  to  a  fum 
Infuffictent  to  difcharge  the  judgment  \  that  the  executors  of  A. 
had  taken  a  judgment  quando  acciderint;  and  it  alfo  appearing 
that  the  bond  to  A,  had  been  given  for  money  at  8  per  cent,  in- 
iereft,  the  Maftet  difallowed  the  claim  of  AJs  executors  as  ufu- . 
rious.  On  exceptions  to  his  report.  Lord  Tiur/aw^  G.  faid,  that 
th^  Mafter  in  references  of  tms  kind  goes  upon  the  fame  rule 
ihat  the  ooutt  Itfelf  goes  upon,  and  the  court  would  not  fet  the 
juc^ment  aflde  but  on  payment  of  the  money  a£fcuaUy  due.  BJt 
*  dehors  may  do  before  the  Mafter  all  they  could  have  done  by  a 
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bill  filed  hj  them  again  ft  the  judgroent^reditors,  but  ttiat  theybf 
a  bill  could  difplace  the  judgment  only  on  doing  what  was  juft. 
Judgment  therefore  obtained  by  ^.'s  executors  maft  ftand  for 
the  money  adually  paid,  with  legal  intereft.  Sc^t  ▼•  Nf/bit, 
a  Sro  641. 

62.  Where  a  creditor  may  obtain  warrants  for  payment  of  a 
debt  due  from  an  American  loyalift  out  of  his  efta^tc  in  'Ameriaty 
he  is  bound,  on  being  referred  to  that  property  by  the  debtor,  to 
make  it  as  available  as  he  can ;  if,  indeed,  the  creditor  does  not 
know  of  fuch  property,  no  laches  can  be  imputed  to  him  for  not 
applying  to  a  fund  of  which  he  is  not  informed,  and  therefore  he 
fiiall  not  be  rcftrained  by  injun^Hon  from  profecuting  his  claim 
an  this  country,  although  the  debtor  (hall  be  allowed  to  make  ufe 
of  the  creditor's  name  to  obtain  the  warrants  to  make  them  as 
available  as  poffible.    Peters  v.  Erving  and  ethers^  3  Bro.  54.  Vtie 

fuproy  Kempe  v.  Aniiilf  557. 

63.  The  property  of  the  plaihtifPs  teftator  in  .America  having 
been  conBfcated,  fubje£l  to  his  debts.  Lord  Tbur/aWf  C.  held, 
that  a  creditor  there  was  bound  Grft  to  refort  to  that  propertr  for 
the  payment  of  his  debt,  before  he  could  fue  the  plaintiff  here. 
Wright  V.  Nutt  and  another  J  3  Bro.  326« 

64.  Although  a  court  of  law  may  permit  a  declaration  on  a 
bond  which  is  loft,  ihat  does  not  deftroy  the  concurrent  jurif- 
didion  of  the  court  of  Chancery.  Atkinfon  v.  Leonard^  3  Br^ 
218. 

($5.  Where  a  fum  of  money  was  in  court  to  be  laid  out  is 
lands,  which  when  purchafed  would  be  fubje£l  to  the  bond-debts 
of  teftator,  it  was  argued  on  the  part  of  fuch  creditors,  that  it 
would  be  much  more  convenient  to  all  panics  to  have  the  debis 
paid  out  of  that  money,  than  to  have  it  laid  out  in  bnd,  which 
would  be  liable  to  be  again  fold  for  the  payment  of  debts*  And 
Mr.  Juftice  Bulier  fitting  for  the  Lord  Chancellor  decreed  them 
to  be  fo  paid.     Cattell  v.  Money^  3  Bro.  2;6. 

66.  Bill  by  creditors  againft  the  executor,  heir,  and  parchafer 
of  a  real  eftace  charged  with  payment  of  debts.  Motion  for  an 
injun£lion  to  reftrain  the  purchafer  from  paying  the  purchafe- 
money  to  the  heir.  Affidavit  that  there  was  little  if  any  other 
fund  for  payment  of  debts.  Defendant  had  not  anfwered.  la- 
jundion  ordered  till  anfwer  or  further  order.  Green  v.  heiwesy 
3  Br9.  217. 

<$y.  Bond  given  by  defendant  to  A.^  who  aiSgned  it  to  plain- 
tiff. A.  died,  and  there  was  no  adminiftrator«  Plaintiff  moved 
for  a  ne  exeat  regno  againft  defendant,  on  affidavit  that  he  was 
goii}g  abroad,  and  in  order  to  give  plaintiff  time  to  take  out  ad- 
miniftration  to  A.  Lord  Chancellor  refufed  the  order,  becaufe 
the  fuit  without  the  reprefentation  of  the  obligee  muft  be  dif^ 
miffed  for  want  of  parties.     Raj  v.  Fenwick^  3  Br^  25. 

68.  Bill  by  the  creditors  of  A.  for  an  account  of  his  eftate. 

%  On  the  hearing  the  ufual  accounts  were  direded.    Befbie  aay 

account  taken  the  faid  creditors  file  a  bill  againft  the  reprefenta- 

tives  of  J3.>  under  whofe  will  A^  wis  entitled  to  part  of  the  refidiie 
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of  A's  eftate.     Per  Sir  P.  Arden,  M-  R.— If  fach  a  fuit  were 
maintainable,  it  would  be  competent  to  any  fimple  contract-cre- 
ditor of  A,  to  filQ  a  bill  againfl;  the  reprefentatives  of  B.^  if  A. 
'  were  one  of  the  refiduary  legatees  oi  B,^  and  J?,^inight  be  fb  df 
fome  other  eflate,  w^iich  the  creditor  of  A^  might  as  well  follow. 
£very  individual  debtor  to  the  fund  would  be  liable  to  fuch  fuit, 
which  would  load  the  records  of  the  court,  and  deftroy  the  pro- 
perty.    If  collufion  of  the  executrix  were  alleged,  and  proved, 
that  might  fupport  fuch  a  bill.    *  Bill  d  if  miffed  with  cods.     EtmJUi 
and  others  v.  M^An/ay  and  others,  3  Bra.  624.     Fide  Utter/on  r. 
Mair,  infra^  562, 

6^^  Bill  dates  plaintiffs  to  be  judgment-creditors  in  JanuAca^ 
that  there  were  prior  gudgments,  and  that  the  eftate  was  con» 
veyed  to  truftees  for  fraudulent  purpofes.  General  demurrec 
thereto,  and  it  was  allowed  by  Lord  Thurlow,  C,  becaufe  the 
bill  ought  to  have  ftated  the  effe£l  of  the  judgment  in  Januuca, 
and  if  it  were  the  fame  with  that  of  a  judgment  here,  the  lands 
were  open  to  plaintiffs,  and  they  might  take  them  by  elegit g  and 
as  to  the  bills,  dating  that  they  were  prote£led  by  other  judgments, 
that  is  no  head  of  equity.  Catbcart  v.  Lews,  3  Bro.  516.  i  Vef, 
jun.^62'  S.  C.' 

70.  Defendant  brought  an  a£kion  agaiuft  plaintiff  as  admini- 
ftratrix ;  (he  pleaded  p/ene  adminifiravitf  and  filed  a  bill  for  an 
injun^iion  to  day  the  plaiif tiff's  proceedings  at  law.  A  bill  hav* 
ing  been  filed  for  an  account,  and  a  decree  good  computet,  on  the 
day  on  which  (he  had  pleaded  the  faid  plea,  it  was  held  that  an 
injundion  fliould  iffue  to  day  trial,  as  well  as  execution  ;  but  the 
Chancellor  faid,  as  the  zGiion  commenced  before  the  bill  filed, 
the  creditor  if  he  came  in  under  the  decree,  and  difcontinued  his 
a£lion,  ihould  be  entitled  to  prove  his  cods  at  law,  in  addition  to 
his  debt.     Goate  v.  Fryer,  3  Bro.  23. 

71.  Equity  will  relieve  the  dcfcftivc  execution  of  a  power, 
where  there  is  any  fraud,  or  accident,  or  valuable  confideration. 
But  there  is  a  great  difference  between  a  defe£tive  execution  of  a 
power,  and  where  the  power  was  not  executed  at  all.  Nor  will 
equity,  even  in  favour  of  creditors,  execute  a  power  which  the 
party  himfelf  has  omitted  to  execute ;  yet  if  a  power  be  executed 
in  favour  of  a  volunteer,  though  a  child,  it  feems  agreed  by  all 
the  cafes,  that  the  money  (hall  be^affets  for  the  benefit  of  cre- 
ditors.    I  Fonblanque,  316,  317.  and  the  cafes  there  cited. 

72.  Where  the  eleAion  of  a  creditor  to  proceed  againft  the 
furety  would  leave  the  furety  without  remedy  againd  the  tSc&t 
of  the  principal  become  bankrupt,  fuch  ele^ion  (hall  be  con- 
trolled. So  (hall  it  be  controlled  where  an  American  fubjcA  might 
refort  to  a  fund  condituted  by  the  confifc^tion  of  the  property  o( 
bis  debtor,  an  American  loyalid,  from*  which  fund  fuch  debtor  and 
other  creditors  of  fuch  debtor  are  excluded-     2  FonbL  302. 

73*  A  mortgagee  without  notice  of  an  old  fettlement  adjudged 

to  be  entitled  to  his  remedy  againft  the  fettled  eftate^  althoueb 
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the  other  hncis  comprized  in  the  mortgage  were  rtifficicnt  to  fa* 
tisfy  his  demands.     Baejb  v.  Moore^  i  Bro,  P.  C.  68. 

74.  Hufl>and  and  wife  brought  ejectment  for  the  recovery  in 
right  of  the  wife,  of  an  eft^ite,  an<l  employed  A,  as  their  attorney 
to  carry  on  the  aflion.  The  huiband  (tied,  pcndtii);  the  aOion; 
the  wife  requeftcd  A.  to  proceed  in  the  caufe,  and  alfo  to  dcf^tnd 
an  ejc£tment  brought  againil  her,  in  refpe£l  to  otiier  lands;  and 
judgment  being  given  in  both  thcfe  adtions  »gainlt  hef,  (he  dt- 
rc£led  A.  to  bring  writs  of  error  to  rcvcrfe  ihofc  judgments. 
Some  differences  aftecwards  arifmg  between  her  and  A,^  (he  rc- 
fufed  to  pay  fo  much  of  AJ%  bill  as  related  to  hufincfs  done  in  the 
lifetime  of  the  hufband,  inCfting  that,  chough  (l>e  was  his  admi- 
niilratrix,  (he  was  not  liable,  having  no  aifets ;  and  on  AU 
bringing  an  adion  againft  her,  (he  (iled  a  biH  in  the  Exchequer. 
for  an  injunction  to  (lay  his  proceedings  at  law*  After  anfwer, 
he  proceeded  in  his  a£lioii,  and  recovered  judgment,  and  the 
Court  of  Exchequer  r^fufcd  to  grant  an  tnjun^ion  to  reftrainhis 
proceeding  at  law  on  the  judgment,  and  on  her  appeal  the  fame 
was  difmiHed  with  20/.  coiU.  Hamilton^  Ducbefiof^  v.  IncUhn^ 
2  Bro.  P.  C.  1 1 8. 

75.  By  the  laws  of  Afttigua^  all  the  (lock,  ere£tions,  andbaild- 
tngs  upon  a  plantation  are  fubjw&  to  the  owner's  debts,  except 
negroes  and  other  daves,  who  are  confidered  as  affixed  to  the  frec« 
hold,  and  cannot  be  (idd  for  payment  of  debts,  unlefs  there  be  a 
deficiency  of  general  aflets.     Aleyueli  v.  Moore^  3  i?ro.  P.  C.  289. 

76.  Chofes  in  acfion  may  be  afligned  by  a  huiband  for  the  fattf- 
fa£lion  of  his  jull  debts,  although  no  fettlement  was  made  by  him 
on  the  marriage.     Pafchailv.  Thurfion^  4  Bro.  P.  C.  i68. 

77.  There  being  accounts  current  between  >/.,  and  B.  who  was 
a  banker,  A.  gave  a  ca(h-note  to  6'.  for  50C0/.,  and  mortgaged 
his  edate  to  B.  as  a  collateral  fecurity  for  the  money.  C.  kept 
the  note  in  his  pofleffion ;  and  after  the  mortgage  was  forfeited, 
B.  became  bankrupt.  A.  brought  a  bill  for  relief  againft  B.  the 
mortgagee,  on  the  ground  that  C.  negletled  to  turn  the  note 
into  money.     It  was  held,  that  A.*s  eflate  was  liable  to  pay  the 

^    principal,  and  intcrefl.  due  on  the  note.     Lake  v-  Mafon^  4  Hn^ 

73.  A.  gave  B.  a  promiflbry  note  for.  6 10/.  as  the  difference  it 
fome  (lock-jobbing  tranfa£lion$,  and  B.  indorfed  the  note  to  C, 
who  was  ignorant  of  the  original  confideration  of  the  note,  and 
to  whom  B.  was  indebted  to  a  larger  amount,  and  gave  credit  to 
B.  for  the  value  in  account.  It  Was  held,  that  C.  being  a  W 
fide  holder  of  the  note,  was  not  afledled  by  the  9on(ideration  for 
which  it  had  been  originally  given.  Dunbar  v.  Wlljim^  6  Brh 
P.  C.  6.     • 

79.  Where  bail  in  error  had  been  obliged  to  pay  the  bond  on 
which  the  a£lior>  was  brought,  their  demand  was  hcldt  on  mar* 
Aalling  affets,  to  be  clearly  a  fimpk  contra^  debt.  Goodmans. 
Pur^dl,  2  Anftrutbei*s  Rip.  $/^^. 

So.  i- 
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fco.  A.  by  deed,  executed  19th  May  1784,  conveyed  a  hoafc 
and  chnttels  to  B,  in  truit,  as  to  one  moiety  for  certain  fcheduled 
creditors,  atid  as  to  the  other  moiety,  for  A^^  own  benefit.  C, 
a  certain  creditor  not  in  the  fchtdule,  fued  A.  on  a  demand,  which 
^rofe  in  1770.  Some  time  previous  to  the  execution  of  the  deed» 
there  was  a  titaty  for  fatisfying  C.'s  debt  in  a  particular  miade^ 
which  broke  ofF;  but  it  did  not  appear  that  C*  threatened  to  fue 

A.  for  this  debt,  ot  that  the  fcheduled  creditors  had  any  nbtice  of 
it  before  the  execution  of  the  faid  deed.     C  recovered  judgment 
againft  A.^  and  took  the  chattels  in  execution  in  the  hands  of  £;,    ' 
who  fued  the  (herifF's  officer,  and  recovered  at  law.    Motion  in 

B.  R.  to  fet  aGde  the  verdi£l :  the  rule  difcharged,  and  the  verdiA. 
ftood.  BUI  in  Exchequer  for  an  injunAion,  on  the  ground  that 
the  deed  was  void  againft  creditors  in  refpe£k  to  the  moietv  re- 
ferved  to  A,^  and  that  the  fund  in  the  truftee's  hands  was  fubjeA 
in  equity  to  the  debt.  Macdcnald^  C.  B.  and  the  other  Barons^ 
held  the  dxft  point  to  be  completely  fettled  by  the  deciGon  of  the 
court  of  B.  R,y  which  excluded  the  eziftence  of  any  fraud  on  tbt 
face  of  the  deed,  and  aAual  fraud  was  negatived  by  the  finding 
of  the  jury ;  and  as  to  the  other  point,  that  an  execution  could 
not  fometimes  attach  on  account  of  the  nature  of  the  property,  as 
on  ftock  in  the  funds,  or  where  it  is  in  the  hands  of  trufteesi  as 
in  this  cafe,  where  B.  held  it  in  trull  for  A.  and  certain  creditors^ 
and  could  not  confidently  with  his  truft  convert  it,  or  fuffer  it  to 
be  applied  to  other  purpofes.  Injunfiion  difiblved.  Cailiard  v; 
E/lwickf  2  Anflr.  381. 

Bi.  ^»  tenant  for  life,  with  remainder  to  B.An  tail,  by  fraud 
procured  B.  to  join  in  levying  a  fine,  and  fold  the  land,  and  in* 
veiled  the  purchafe-money  in  the  funds,  where  it  was  clearly 
identified.  A.  died ;  and  there  was  a  deficiency  of  aflets.  The 
court  held',  that  A*  (hould  be  confidered  as  a  truftee  to  the 
amount,  but  as  there  had  been  no  agreement  to  make  this  par* 
cular  fund  anfwerable,  the  charge  was  to  be  confidered  as  ge- 
neral on  the  eflate,  not  as  a  fpecific  lien.  Newcomb  v.  Burdon^ 
2  Anftr.  343.  • 

82.  Motion  on  behalf  of  one  of  the  creditors,  who  had  {>roved 
before  the  deputy  remembrancer  his  demand  0x1  the  eflate  in  the 
caufe,  for  leave  to  exhibit  interrogatories  to  the  plaintiff  to  difco- 
ver  the  demands  due  from  him  to  the  eftate  refufed,  becaufe  each 
creditor  might  claim  the  fame  privilege^  Botuen  v.  Wehi^ 
2  Anfir.  361. 

83.  The  flatute  3  IF.  ts^M.x.  14.  has  put  the  heit  and  de- 
vifee  eza£lly  in  the  fame  fituation,  and  makes  them  both  per«> 
ibnally  refponfible  after  alienation  of  the  edate,  as  if  they  flill 
held  it,  and  difcharges  hen&Jide  purchafcrs  under  either  of  them 
frotti  all  liability.     Maibenvs  v.  Jwes^  2  Afijfr.  506. 

84.  Bill  for  an  injun£lion  againfl  proceeding  at  law  on  a  bond^ 
Aating  it  to  have  been  given  on  an  agreement  on  the  plaintiff's 
Inarriage,  by  which  aoo/.  were  to  be  fecured  to  the  plaintiff  by  a 
promiffory  note  from  the  defendant  at  two  vears  d^te.    The  note 
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wat  onftamped.  Prayeri  that  plaintiflF  might  have  a  valid  m^.e  o( 
the  fame  import  made  to  him  before  execution  ihould  be  taken 
coit  on  the  bond*  The  anfwer  (lated,  that  the  agreement  was 
not  to  pay  tlie  200/.  at  all  events^  but  to  fettle  it  on  the  marriage 
in  two  yearSf  ^they  Oiould  be  in  v/anc  of  it.  On. the  caufe  com- 
ipg  to  a  hearing)  on  the  anfwer,  Eyre^  C.  B.  held  clearly,  rbat  an 
afrreemenc  to  pay,  if  the  plaintiff  (lia  11  want  it,  is  in  fubllance  an 
abfdute  undertaking,  but  that  he  was  entitled  to  have  fccurity, 
only  according  to  the  agreement  admitted,  to  be  fettled  on  the 
hufi>and  and  wife,  which  is  materially  different  from  the  note 
given.  The  plaintiff  not  choofing  to  have  it  fettled,  bill  difmiffed. 
Aylitt  V.  Bennetiy  1  Atijlr,  45. 

85.  A.  a  devifee  of  eftates  in  truft  to  fell  for  payment  of  debts, 
afligncd  them  to  i?.,  who  wafted  the  property.  R,  being  devifee 
10  fee  of  other  edates  under  the  fame  will,  conveyed  part  of  them 
to  A.^  to  fecure  a  fum  of  money,  the  greateft  part  of  which  was 
due  to  A*  from  the  teftator,  the  reft  from  B.  himfelf. «  The  court 
dire£ted,  that  A.^s  intereft  (bould  be  fubje^  to  the  claim  of  the 
devifor's  fpecialty  creditors  on  marfhalling  the  affets^  and  to  the 
legacies  of  the  devifor's  daughters  which  were  charged  upon  it. 
Hardwick  v.  Mjnd^   l  Anjlr^  109. 

86.  The  lofs  of  an  inftrument  with  the  common  affidavit  gives 
a  right  to  relief,  as  upon  a  bond,  to  a  decree  for  payment.  2  Fr/1 
jun.  461. 

87.  Bill  for  a  difcovcry,  injunftion,  and  delivery  of  a  bill  of 
exchange.  Upon  the  anfwer,  and  evidence,  the  right  was  clear, 
and  therefore  Lord  Loughbsroagif  C.  refufed  a  trial  at  law  refpecl- 
ing  it^  and  decreed  the  inftrument  to  be  delivered  up  with  cofts  at 
lat^,  and  in  equity.     Newman  v-  Milner^   2  Vef.jun*  483., 

88.  Ai^  a  bankrupt,  was  indebted  to  plaintiff;  but  the  debt  being 
fubfequent  to  the  bankruptcy,  he  was  not  permitted  to  come  in 
under  the  commiffion.     After  the  death  of  the  bankrupt,  the 
plaintiff  recovered  a  judgment  at  law  againft  her  executor,  and 
then  filed  a  bill  againft  him,  and  made  the  afllgnees  parties,  as 
having  in  their  hands  a  furplus,  and  prayed  a  difcovery  as  to  that, 
chargiAg  that  the  aflignee  threatened  to  pay  over  the  furplus  to 
the  executor,  and  that  there  was  great  reafon  to  apprehend  that  it 
would  be  loft ;  that  the  executor  was  an  improper  perfon  to  be 
charged  with  the  receipt,  and 'therefore  prayed  an  injun£Uoo  to 
reftrain  them  frdm  paying  the  faid  furplus,  and  him  from  receiv- 
ing it.     Affignees  demur  both  to  the  difcovery  and  relief;  and 
per  Lord  Loughborough^  C. — |f  this  futt  were  to  ftand,  the  confe- 
^uence  would  be,  that  every  creditor  would  be  entitled  to  fuch  a 
bfll  againft  every  individual  debtor,  and  the  accountSL  Would  be 
inexplicable.     Cut  bono  f  In  general,  if  there  be  a  fufpicion  that 
the  executor  is  infolvent,  and  a  proper  cafe  is  made  and  fopported, 
the  court  will  reftrain  him,  and  appoint  a  receiver,  who  is  in 
truth  the  executor,  and  the  executor  muft  allow  his  name  to  be 
ttfed  in  bringing  anions  at  law.     On  that  (imple  and  ihort  appii- 
catiqu,  the  court  will  take  care  o£  the  fu^id  for  the  creditors^    At 
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the  hearing,  I  muft  have  difmifleci  the  bill  againft  the  aflignees 
with  cofts.  Allow  the  demurrer.  UtUr/on  v.  Mair,  2  Fef.jim,  95. 
Videfuprci  558.  pL  68.' 

89.  A  pledged  per/onal  fecurities  with  B.,  for  a  fpecific  debt. 
There  was  afterwards  a  mortgage  of  a  W^Jl  India  eftatei  in  which 

A.  was  one  of  three  mortgagors,  and  B.  one  of  three  mortgagees. 
And  after  that,  A.  and  his  partner  pledged  with  B.  the  fame  fe- 
curities with  others,  for  the  balance  of  an  account,  of  which  the 
rtioncf  due  upon  the  mortgage  made  no  part.  Sir  P.  Arden^  Maf- 
ter  of  the  Rolls,  decreed,  the  tranfaclions  being  di(lin£t,  redemp- 
tion of  the  perfonal  fecurities,  without  payment  of  what  was  due 
on  the  mortgage.     Jones  v.  Smithy  2  Vef,  jun.  372. 

90.  Where  A*  sgrc^^d  to  fell  goods  to  B.  to  be  accounted  for  in 
part  of  a  debt,  and  C.  with  notice  at^reed  to  fell  the  goods  as 
foBor^  It  was  held  by  Mr.  Judice  BuUer^  fitting  for  the  Lord 
Chancellor,  that  C.  ihould  not  be  allowed  to  retain  for  a  debt 
due  to  him  from  A*     Weymouth  s.  Boyer^  i  Vef.  jun.  416. 

9r.  Any  creditor  may  obtain  an  order  for  profecuting  a  decree 
for  an  account.     Creuze  v.  Hunter^  2  Vef.  jun.  165. 

92.  The  equity  of  redemption  of  a  term  .cannot  be  taken  in 
execution.     Per  Lord  Thtiflonv^  C.   in  Lxfter  v.  Dolland^   i  Vef 

jun.  43 1 . 

93.  A  creditor  impeaching  a  fettlement  for  fraud  muft  put 
himfeif  into  a  fituation  to  complain  by  getting  judgment  for  his 
debt,  and  ftatlng  that  by  the  fettlement  he  is  defrauded}  held  by 
Lord  Tkurhwy  C.  Coiman  v.  Croher.  i  Vef.  jun.  x6i. 

94.  Chofes  in  aBion,  as  ftock,  debts,  \Sfc.  are  not  fubjffl  to  cre- 
ditors ;  they  cannot  be  taken  on  a  levari  facias^  nor  touched  in 
equity,      i  Vef  jun.     Videz\{o  infra  j  572. 

95.  A.  and  B.  jointly  confefTed  a  judgment  to  C.  for  400/.  and 
afterwards  filed  a  bill  againft  him  to  fet  it  afide,  on  the  ground  of 
its  having  been  unfairly  obtained,  and  for  an  injunflion,  C.  not 
having  anfwered  in  time;  an  injunction  iffued  of  courfc,  but  on 
putting  in  his  anfwer,  he  moved  to  difTolve  the  injunction,  and 
being  informed  that  it  was  diflblved,  he  took  f?-  in  execution  on 
the  judgment ;  but  learning  afterwards  that  plaintiffS)  by  filing 
exceptions  to  his  anfwer,  had  revived  the  injun£lion,  he  imme« 
dtately  difcharged  B.  out  of  cuftody ;  and  the  judgment  being 
joint,  it  was  contended  that  the  difcharge  of  one  from  the  execu- 
tion operated  at  law  as  a  difcharge  of  both ;  and  therefore  A.  and 

B.  brought  an  audita  querela  in  B.  R.  to  be  relieved  againft  the 
judgment,  on  the  ground  of  fuch  difcharge.  But  on  a  bill  filed 
by  C.  the  court  decreed,  thatthcy  fliould  pay  C.  the  whole  400/. 
with  his  cofts  both  at  law  and  in  equity,  and  ordered  a  perpetual 
injun£lion  to  ftay  all  proceedings  in  the  audita  querela.  On  ap- 
peal, the  decree  was  affirmed,  with  30/.  cofts.  Clrrie  ▼.  Moore, ^ 
^  Bro.  P.  C.  67. 
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7V'iiicf  46,  (B)  Agreements  between  Debtor  and  C;:editon  How 

fkr  good  and  binding. 

I,  |F  a  debtor  cleared  by  the  iiifolvent  z&t  afterwards  gives  a 
^  bond  for  the  reddue  of  the  whole  debt,  it  will  be  binding 
upon  liim.     Ex  parte  Barton^  i  Atk.  256. 

2.  It  18  a  general  rule  of  equity,  that  where  a  creditor  ^rees  to. 
take  lefs  than  his  debt,  fo  that  it  be  paid  precifcly  at  the  day,  and 
the  debtor  fails  of  payment,  he  cannot  be  relieved.     Ex  parte 
Bennett  2  Ath  527.     Leigh  v.  Barry,  3  Ati.  585. 
,  3.  Lord  Thur/ow^C  held,  that  aiurety,  gcneraUy  faking, 

I  may  come  into  equity  and  apply  for  the  purpofe  of  compelling  th^ 

principal  debtor,  for  whom  he  is  furety,  to  pay  in  the  money  and 
deliver  him  from  the  obligation ;  but  the  obligee  having  in  the 
principal  cafe  done  that  very  thing  which  the  court  would  have 
compelled  him  to  do,  namely,  brought  his  a  A  ion ;  but  contrary 
to  the  above-mentioned  principle,  and  the  faith  of  that  a£lion, 
having  given  credit  to  the  principal  debtor  beyond  the  term  origin- 
ally ftipulated  in  the  bond,  at  the  expence  ot  the  Cuccty  ;  his  lord- 
(hip  therefore  decreed  a  perpetual  injunAion  to  reftrain  him  from 
fuing  the  furety  upon  the  bond.     Nj/bet  v.  Smith,  2  Bro.  579. 

4.  Where  an  obligee  in  a  bond  with  a  furety,  without  the  pri- 
vity of  the  furety,  took  notes  from  the  principal,  and  gave  farther 
time.  Lord  Leughborough,  C.  held  the  furety  to  be  difcharged,  and 
obferved,  that  the  furety  had  a  right  the  day  after  the  lk)nd  had 
become  due  to  come  into  equity,  and  infift  on  its  being  put  in  fuit  \ 
but  the  obligee  had  fufpended  that  till  the  time  contained  in  the 
notes  ran  out«  therefore  he  difabled  himfelf  to  do  that  eqtuty  to  the 
furety  which  he  had  a  right  to  demand.  Reei  v.  Berringten, 
2  Fe/Jun.  540. 

5.  The  creditors  of  plaintiflF  accepted  a  coropofition  for  pay- 
ment of  their  whole  debts  by  inftalments.  The  defendant  had  a 
bond  from  plaintiflF  for  6025/.,  and  the  plaintiff  requcfted  him  to 
accept  a  bond  for  3000/.  in  part  of  his  fatd  demand,  and  to  give  in 
that  bond  only  under  the  compofition,  and  a  bond  for  that  fum, 
antedated,  being  executed  to  the  defendant,  he  figned  the  compo- 
(ition  for  that  fum,  as  being  his  whole  debt.  He  afterwards  ob- 
tained a  new  bond  from  plaintiff  for  the  refidue  of  his  demand, 
and  having  received  all  but  the  lad  inftalment  under  the  compo- 
fition,  and  the  iail  being  refufed,  uulefs  he  gave  a  receipt  in  full, 
he  entered  up  judgment  on  the  new  bond.  Injundlion  granted 
againfl  taking  out  execution  thereon,  the  lad  bond  being  held 
bad,  as  a  fraud  on  the  other  creditors,  and  on  the  wife  of  the 
plaintiff,  who  had  joined  in  the  fecurity  for  payment  of  the  com* 
poCtion.     Cecii  v.  Plajftow^  i  Afiftr.  202. 
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(C;    Where  a  Debtor  may  prefer  one  Creditor  to  y^"g^4g- 
another;  or  what  Creditors  fliall  have  the  Pre- 
ference. 

!•  /CREDITORS  by  judgment  at  law,  and  creditors  by  decree 

^^  in  Equity,  arc  to  be  paid  pari  pajfu  by  an  executor.     Ptploe 

V.  Swhiburfif  Bunt.  48.  *         .  » 

2.  A  voJuntary  bond  in  equity  (h^ll  be  poftponed  to  debts  by 
fim  pie  con  trad);  and  where  a  bond  is  claimed  in  conHderation  of 
money  knt,  and  the  perfon  fails  in  the  proof  of  the  confidera- 
tion^  it  cannot  be  fet  up  afterwards  as  a  voluntary  bond.  Ramf^ 
deny.  Jack/on^  i  Atk.  294. 

3.  Where  a  father  by  fcttlement  granted  to  his  five  daughters 
4000/.  a-picce,  and,  to  provide  for  the  refiduc's  being  of 
greater  value,  bound  himftlf  in  25,000/.  to  fecure  to  his  daughters 
the  furplus  over  and  above  the  20,000  /  ;  Lord  HardwUke,  C.  held^ 
that  it  mud  be  confulered  in  the  nature  ot  a  bond  to  the  daugh* 
ters,  and  would  take  place  againit  all  voluntary  claimants,  but 
that  creditors  for  a  valuable  coniideration  would  be  preferred  to 
St.     BotfghtoH  V.  Bought  on  ^  1  Atk.  626, 

4.  Where  cefiui  que  trull  of  a  real  eftate  mortgaged  it  in  fee, 
and  devifed  the  equity  of  redemption  to  his  fon  and  his  heirs, 
fubjeiSt  to  the  payment  of  his  debrs,  and  died  indebted  by  bond 
and  llmple  contrafl  \  Lord  liardiuiike^  C  held,  that  as  this  was  a 
mortgage  of  the  wholir  inheritance,  and  nothing  remj^ining  in  the 
mortgagor,  the  bond-creditor  cuuhl  have  no  preference,  but  mu(l 
be  pi\d pari pajh  with  the  other  creditors;  and  faid,  that  he  did 
not  recollecl  an  inltance  where  an  rquity  of  redemption  had  been 
held  liable  to  the  execution  of  a  bond-creditor  in  the  lifetime  of 
the  mortgagor :  that  a  revcrfion  in  fee  being  in  the  mortgagor  ou 
a  mortgage  for  years,  it  is  I'rgnl  alRts,  bccaufe  the  bond- creditor 
may  have  a  judgment  ajzainlt  the  heir  of  t'le  obligor,  and  a 
cejit  exemtio  till  the  revcrfion  comes  into  poffeDion  ;  and  that  if 
a  I'pcfci.lty-creditor  is  under  a  ncceility  of  rcfurting  to  equity  for 
relief,  the  court  will  a£t  according  to  its  known  rule  of  doing 
juftice  to  all  creditors  without  any  di:tIn£lion  as  to  priority. 
Plunlet  V.  Pen/on^  2  Aik.  290. 

5.  If  one  of  two  creditors  brings  a  bill  before  the  other,  and 
obtains  a  final  decree,  and  a  report,  which  has  been  confirmed, 
and  then  the  other  brings  a  bill  and  obtains  a  final  decree,  and 
bis  demand  is  confirmed,  an  executor  ought  to  pay  him  firil  who 
•fed  the  firft  diligence.     AJhUy  v.  Pocock^  3  Atk.  209. 

6.  The  d'  fendant  had  a  prior  judgment,  and  alfo  a  mortgage  on 
the  eftatc  of  B.  Bill  bv  a  fubfequent  judgment-creditor,  but  prlo^ 
in  point  of  time  to  the  mortgage,  praying  a  fale  of  the  mortgagor's 
efiate,  who  was  likewife  willtiig  and  deiirous  to  fell.  Lord  Hard-* 
wicke,  C.  —Where  tbefirjl  incumiranctr  by  judgmcat  has  likewife 
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a  mortgage  -upon  the  eftate,  notwithftanding  there  is  another 
judgment  prior  in  time  to  the  mortgage ;  yet  if  the  mortgagee 
bad  no  notice  of  fuch  judgment,  the  creditor  upon  the  fccond 
judgment  (hall  not  have  a  fale  of  the  eftate  fo  mortgaged  with- 
out paying  off  the  principali  and  intereft  both  of  the  firft  judg- 
ment and  the  mortgage ;  for  it  would  be  very  hard  if  the  defend- 
ant {hould  be  in  a  worfe  condition  with  a  prior  incumbrance  in 
his  favour,  than  a  mortgagee  without  notice  of  a  prior  judgment: 
therefore  I  will  not  decree  a  falc  of  the  mortgagor's  eOate^  unlefs 
th^  plaintiff  will  fubmit  to  thefe  terms  ;  if  not,  he  may  take  his 
remedy  at  law,  by  extending  the  eftate.  Smtbfin  v.  Tbompfon^ 
.  I  Ati.  520. 

7.  Bond-creditors  are  confidered  in  equity  as  having  a  priority 
to  fimple  contra£ls,  becaufe  they  have  a  priority  at  common  law  i 
for  this  court  governs  itfclf  by  lules  eftabliflied  in  that^rvm  to 
which  the  jurifdiflion  properly  belongs.     3  Atk.  333. 

8.  A£iions  at  law  were  brou(;ht  by  bond-creditors  againft  the 
heir  at  law,  who  was  alfo  devifee ;  a  bill  in  Chancery  was  alfo 
£led  againft  the  heir  at  law  by  other  bond-creditors  in  >behalf  of 
themfclves  and  other  creditors,  to  have  fatisfaAion  out  of  the 
real  and  perfonal  aflcts ;  thev  obtained  a  decree,  which  dirc&ed 
an  account  of  the  debts,  and  a  fale  of  the  real  affcts  defcendcd, 
in  order  to  fatisfy  thefe  demands.  Lord  Hardtvicke^  C.  granted 
an  injuni^ion  to  reftrain  the  bond-creditors,  who  fued  at  law  \  for 
though,  during  the  courfe  of  the  caufes,  there  was  no  ground  to 
grant  an  injunction,  as  the  judgment  at  law  might  have  been  ob- 
tained before  the  decree,  and  thereby  gained  a  preference  ;  yet 
now  the  court  is  to  fupport  it's  own  jurifdi£lion,  and  give  the  be- 
nefit of  the  decree,  which  is  obtained,  to  the  creditors  entitled  to 
it.     Martin  ^,  Martin,  i  Vff,  211. 

9.  If  a  devifee,  in  truft  for  payment  of  debts,  mortgages  to  a 
creditor  of  his  own  for  fatisfa£tion  or  fecurity  of  the  debt,  fuch 
mortgagee  having  notice  of  the  truft,  ihall  not  retain  the  eftate 
againft  the  creditors  under  the  truft :  or  if  fuch  devifee  mortgage 
with  notice  by  way  of  fccuring  the  debt  of  the  tcftator,  it  alters 
not  the  cafe ;  for  the  eftate  was  a  fecurity  in  the  hands  of  the 
truftce  before,  and  it  only  operates  to  change  the  courfe,  which 
the  court  will  not  fuffer  the  truftee  to  do,  confidering  it  ad  a  fraud 
to  give  the  pieference  to  one  creditor,  which  the  law  has  not 
eftabliflied,  nor  will  a  court  of  equity  allow.  If  fuch  mortgage 
be  without  notice,  the  mortgagee  will  be  allowed  the  principal 
and  intereft  of  the  money  he  advanced  thereupon ;  but  as  to  his 
old  debt,  he  cannot  be  put  into  a  better  condition,  but  muft  come 
in  paripajju  with  the  reft  of  the  creditors.  Held  by  Lord  Hard^ 
nvickcj  C.     Ifbel  v.  Beane^  i  Vef.  216. 

10.  Where  a  tenant  for  life  afljgned  to  a  truftee  for  21  years 
the  rents  and  profits  of  kn  eftate,  and  dividends  that  fhould  arife 
on  his  funds,  in  truft  to  pay  particular  inftalments  to  a  creditor  ; 
but  if  the  tenant  for  life  (hould  die*  before  the  whole  fum  was 
paid|  that  the  truf^e  Aould  ap^ly  the  rcfidue  of  the  fiid  rents 
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and  dividends  thgt  were  due  at  the  making  of  the  aflignment,  and 
that  (hould  accru^  due  after  the  making  of  the  conveyance,  to- 
wards fattsfaQion  of  the  refidue  of  the  debt ;  and  before  the  debt 
was  paidy  tenant  for  life  died.  Lord  Hardwlcke^  C.  held,  that 
fuch  refidue  of  the  rents  and  dividends  .fhouid  he  fo  applied,  and 
that  the  creditor  had  a  fpecific  lien  thereon  for  thnt  debt,  and  that 
they  did  not  form  part  of  the -general' afTcts;  and  that  though  a 
debtor  cannot  prefer  one  creditor  out  of  the  general  aiTets^  he 
may  lay  hold  fpecifically  of  part  of  his  aifcts,  notwithdanding  it  is 
to  become  part  of  his  edate  after  his  death,  or  eo  inftante  part  of 
bis  afiets,  as  he  may  ailign  botcomry-bonds  or  policies  of  infurance 
without  any  objection  from  their  being  a  contingency.  Lord 
Town/end  v.  Windham^  2  Vef.  $"^7* 

11.  Notice  to  an  agent  laymg  out  money  on  mortgage  of  m 
.prior  judgment  (hall  affect  the  principal  *,  held  by  Sir  Join  Strange, 
M.  R.     Afileys.  Bailliey  2  Fe/-  370. 

1 2.  A  lecond  mortgagee  having  notice  of  a  former  mortgage, 
but  not  of  a  trult-charge  antecedent  thereto,  of  which  the  firft 
mortgagee  had  notice,  mud  take  fubje^  to  that  antecedent  de« 
mand.     Eari  of  Pomfret  v.  Lord  Windfor^  2  Vef,  485. 

But  it  would  be  otherwife  if  the  firft  mortgagee  had  no.t  no- 
tice.    Ibid, 

13.  A.^  pofiefled  of  a  term  for  yearsj  mortgages  it,  and  diea 
leaving  debts,  fome  by  bond  and  fome  by  fimple  contract*  Sir 
Jofeph  JAjll^  M.  K.  held,  that  the  equity  of  redemption  was  only 
equitable  afiets,  and  therefore  diftributable  among  all  the  cre- 
ditors pro  ratdf  without  tcfpe£l  to  the  degree  or  quality  of  their 
debts,  inafmuch  as  the  quantum  of  the  money  due  on  the  rnort^ 
gage  was  uncertain,  fince  the  executors  of  the  mortgagor,  on 
be^ng  admitted  to  redeem,  muft  pay  the  cofts,  and  confequentlf 
the  amount  of  the  furplus-money  on  the  redemption  was  contin- 
gent. 2.  But  where  a  bond  is  due  to  A.  and  taken  in  the  name 
of  JS.  in  trull  for  A,,  and  A,  dies,  it  muft  ht  paid  in  a  courfe  of 
adminiftration,  the  quantum  df  the  debt  being  certain,  fince  the 
obligee  is  entitled  to  the  principal  and  intereft,  and  alfo  the  cods. 
3.  He  alfo  thought,  that  if  a  bill  be  filed  by  a  fimple  contrail 
creditor,  on  behalf  of  himfelf  and  the  reft  of  the  creditors  of  %  5. 
to  be  paid  their  debts,  and  there  is  a  decree  that  the  plaintitf  and 

the  reft  of  the  creditors  (hall  come  in  before  the  Mader,  and  be  •The  34  ana 
paid  all  their  debts ;  bond-creditors  coming  in  under  the  decree  ^^^  P^^^ 
iball  be  paid  pari  paffi^'wxth  the  fimple  contra£i  creditors.    4«.  And  ^^^^  f^^i^ 
^he  Mafter  of  the  Rolls  alfo  inclined  to  think,  that  if  a  bond-  otherwirc 
creditor  lies  by  until  the  executor  has  paid  away  all  the  aiTcts  un-  ^*^^^ 
der  the  decree,  he  (hall  be  bound  to  tike  pro  rata  with  the  fimple  i^f^  ^^|. 
contraft  creditors*.     Cafe  of  the  Creditors  of  Sir  Charles  Cox^  EngUnd, 

^P.H^ms.^^l.     2  FonUanque,  402.  ^  Ttll!!Tfr. 

14.  2f.,  living  feparate  from  his  wife,  courted  and  married  an- 
other woman,  who  was  ignorant  of  his  having  any  former  wife 
then  living ;  but  it  being  difcovered  to  the  fecond  wife  that  the 
ibrmer  wife  was  alivei  A,,  in  order  te  induce  the  fecond  wife  to 

ftajr 
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Any  with  him,  fome  years  after  the  difcovery  gave  a  bond  Co  a 
truilee  of  the  fccond  wife  to  leave  her  rooo/.  at  his  death,  and 
died  not  leaving  aflets  to  pay  his  fimple  contract  debts.  If  this 
bond  had  been  given  immediately  on  the  difcovery,  and  they  had 
then  parted,  it  had  been  good ;  but  under  the  above  circumftances 
it  was  worfe  than  a  voluntary  bond,  and  decreed  by  Sir  Jofeph 
Jikyiif  M.  R.  to  be  poftponed  to  all  the  fimple  contrad  debts. 
Jsady  Cox^s  Cafe,  3  P.  JVms,  339. 

15.  Gii^/i  and  company  became  entitled  to  various  fecanties 
made  by  A.  and  B.  on  real  eftates,  and  made  feveral  declarations 
of  trulls  to  dilFerent  perfons  of  parts  of  thofe  fecurittes.  They 
alfo  became  indebted  to  defendants  in  38,000/.  on  bond,  and 
foon  afterwards  purchafed  the  eilates  for  50,000/.,  and  conveyed 
the  legal  eftate  to  defendants  as  a  fecurity  for  their  bond-debt, 
and  covenanted  that  the  eftates  were  free  from  incumbrances,  ex- 
cept certain  of  the  equitable  fecurities,  which  they  fpeciiied,  to 
the  amount  of  22,000/.  in  the  whole.  Such  as  were  not  ei* 
cepted  were  prior  to  thofe  that  were  excepted.  Lord  Hard- 
wcke^C.  determined,  that  the  defendants  (hould  hold  the  eftates, 
fubjc£k  to  no  other  incumbrances  than  fuch  as  were  fo  excepted, 
and,  exprcfling  a  concern  that  be  could  not  divide  the  22,000/. 
among  all  the  creditors  equally,  decided  that  the  defendants  were 
to  be  confidered  as  truftees  for  the  excepted  creditors,  who,  in 
confequence  of  the  notice,  were  to  be  preferred  to  fuch  as  were 
not  excepted,  agreeably  to  the  cafe  of  Grefwoldv.  Marjbam^  a  C&- 
Cfl.  170.     Ingram  y.Pelham  and  others^  Ambl.  153. 

i6.  A*  fsifed  of  a  freehold,  and  having  contra^ied  for  a  copy* 
hold  eftate,  which  had  been  furrendered  to  him,  but  to  which 
he  bad  not  been  admitted,  by  his  will  gave  all  his  lands,  tef>e> 
ments,  and  hereditaments  to  his  fon  and  his  heirs,  fubjedl  to  a 
rent-charge  of  300/.  a-year  to  his  (the  teftator^s)  wife,  and  to 
3000/.  to  be  paid  to  one  daughter,  and  2:00/.  to  another.  Oa 
his  death  the  fon  confirms  the  annuity  to  his  mother,  and  ihe  re- 
leafe^  all  her  right  jto  the  f«id  eftates.  The  fon  afterwards,  kdng 
admitted  to  ihe  copyholds  as  heir  to  his  father,  mortgaged  them  to 
plaintiff  by  furrender  to  fecure  400/.  and  intcreft,  and  died. 
The  mortgagee  was  held  entitled  to  fatisfa£lion  out  of  the  copy- 
holds in  preference  to  the  mother  and  fifters,  he  having  the  legal 
intereftf  and  they  only  an  equitable  one.  Wtlfin  v.  Stafford^ 
AmbL  iHi*  ^ 

1 7«  The  owner  of  a  fhip.  In  poiTeffion  of  the  grand  bill  of  falc^ 
afligns  eight  fixteenths  to  eight  different  perfons,  and  afterward* 
mortgagee  thirteen  fixteenthsi  being  in  f-ASt  entitled  only  to  the 
remaining  eight  fixteenths,  to  the  defendants.  He  then  fells  the 
faid  eight  fixteenths  to  different  perfons  by  aflignments.  The 
plaintiff  was  a  purchafer  of  one  eighth,  and,  bcfides  an  affigiw 
ment,  took  a  formal  poffeflion  of  the  whole  fliip,  and  obtained 
alfo  poffeffion  of  the  grand  bill  of  fale,  on  which  the  names  of 
himftlf  and  the  other  parchafers  appeared  to  be  indorfed,  bat 
Without  date,  and  on  his  bill  to  be  prefecied  to  the  defendants.  Lord 

Camdes, 
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Camdin^  C»  WAS  of  opinion,  that  under  thefe  circumftances  the 
defendants  were  entitled  to  a  priority,  and  that  the  plaintiiF  an4 
the  other  feven  purchafers  were  to  be  confidered  as  (landing  in 
the  place  of  the  original  owner,  and  took  the  (hares  fubje£l  to  the 
debts  due  to  the  defendants,  and  charged  upon  them  by  him* 
Gillefpy  V.  CouttSy  Ambl.  65^^ 

18.  Second    mortgagee   filed  his  bill  agalnft   fir  ft  and  third 
mortgagee  to  pay  off  the  firft  mortgage,  and  that  thep  the  eftate 

(hould  be  fold,  his  own  mortgage  paid,  and  the  third  be  fatisfied  out  , 

of  the  remainder.  Pending  the  fuit,  the  third  mortgagee  bought 
in  the  firft  mortgage,  and  Lord  Thurlovj^  C.  determined,  that 
by  this  he  had  obtained  a  priority,  and  (hould  be  paid  his  whole 
money  before  the  fecond  thortgagee.  Robin/on  v.  Davifon  and 
jxtbers^  I  Bro.62» 

19.  A*  and  his  eldeft  fon  £.,  by  leafe  and  releafe,  June  1772^ 
convey  edates  to  truftees  in  truft  to  fell  the  fame,  and  out  of  the 
purchnfe- money  to  pay  8500  /.,  and  to  place  but  the  refidue  on 
real  fecurities ;  and  after  A*s  death  to  pay  to  his  younger  chil- 
dren 3000  /.  equally  among  them ;  and  the  refidue,  if  any,  to  his 
executors.  Before  the  fale  A.  dies,  and  B.  agrees  with  the  truftees 
ior  the  purchafe  of  the  faid  eilates  for  14|6.'}8/.  i  and  articles  of 
agreement  are  entered  into  by  B.  and  bis  brothers,  dated  February 
1773,  whereby  they  agree  to  releafe  to  the  truftees  all  their  right 
and  intereft  in  the  eftates,  and  B*  agrees,  as  foon  as  the  eftates 
are  conveyed  to  him,  to  fecure  the  3000/.  to  his  brothers  hj 
mortgage  of  the  fame.     J9.  afterwards  procures  a  loan  of  16,000/. 
from  C,  to  fecure  which  B.  mortgages  his  faid  eftates  to  C,  and 
his  brothers  join  in  the  mortgage-deed,  and  thereby  acknowledge 
the  receipt  of  the  faid  3000/.     And  afterwards  B.  figns  another 
agreement,  whereby,  after  reciting  that  the  faid  3000/.  had  not 
been'  psid  to  his  brothers,  he  agrees  to  fecure  to  them  the  faid 
fum  by  mortgage  of  the  eftates  as  foon  as  tlie  deeds  can  be  pre- 
pared }  and  after  that  E.  mortgages  the  faid  eftates  to  the  plain- 
tiff, for  money  lent  before  on  bond,  together  with  additional  fums 
advanced.    Lord  Thurlow^C.  decreed  the- charge  in  favour  of 
B*s  brothers  to  be  prior  to  plaintiff's  fecurity,  and  difnjiffed  the 
bill.     On  petition  for  rehearing  his  lord(hip  obferved,   that  the 
court  never  binds  a  third  perfon,  unlefs  he  is  conufant  of  the 
treaty  in  which  the  fraud  is  pradifed ;  that  here  the  money  firft 
advanced  by  plaintiff  was  on  a  bond,  and  he  lent  the  laft  money  to 
better  his  fecurity  as  to  the  former.    The  time  when  the  money 
is  advanced  is  that  at  which  the  notice  is  material.    The  plaintiff 
iofifts  that  this  charge  is  the  old  debt  \  and  this  cafe  is  compared 
to  that  of  a  perfon  felling  an  eftate  and  not  receiving  the  money ; 
and  that  therefore  there  is  a  lien ;  but  the  purchafer  did  pay  tne 
money,  and  B*s  brothers  confented  to  its  being  paid  to  him, 
which  deftroys  the  lien,  as  to  the  eftate  in  the  hands  of  the  pur-^ 
chafer ;  and  the  parties  intended  to  provide  for  a  probable  event,    - 
in  which  the  efiate  (hould  be  difcharged  :  if  the  money  had  been 
paid  to  thfi  brothers,  and  afterwards  lent  by  them  to  B.  on  this 

fecurity. 
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{tcnxitjf  it  would  clearly  have  had  a  priority^  and  thl^rels  no  diffirr- 
cnce  whether  it  is  advanced  the  next  moment  or  at  another  time: 
nor  does  it  fignify  whether  it  is  the  old  debt  or  not ;  for  the 
charge  was  gone,  and  the  eftate  was  only  liable  by  virtue  of  the 
writing.  If  there  had  been  no  writing,  it  would  have  been  only 
m  fimple  contract  debt ;  then,  as  being  prior  in  time,  it  mutt  be 
prior  in  equity.  The  plaintifF  had  the  fecurity  he  trufted  to ;  he 
knew  he  had  not  the  legal  eftate,  but  trufted  to  the  honour  of 
the  borrower.  The  former  decree  affirmed.  From  this  decree 
the  plaintiflF  brought  an  appeal  in  parliament,  but  did  not  profc- 
cute  it.     Bechet  v.  Cordley  and  others^  i  Bro.  353. 

20.  In  the  cafe  of  a  mortgage  of  a  reverfion.  Lord  7burlovo^  C. 
held,  that  the  mortgagee's  not  taking  the  deeds  was  not  alone  fuf- 
ficient  to  poftpone  him ;  that  the  firfl  cafes,  where  the  prior 
mortgagee  was>  poftponed,  were  cafes  of  fraud ;  then  the  fame 
was  done  in  cafes  of  grofs  negligence ;  that  here  there  was  no 
laches ;  he  could  not  compel  the  tenant  for  life  to  give  up  the 
ileeds ;  though  a  dowrefs  on  confirmation  of  her  title  may  be 
compelled,  the  tenant  for  life  cannot;  and  although  after  her 
dcceafe  he  might  have  filed  a  bill,  that  was  not  fufficient  to 
charge  him.     Tourle  v.  Rand  and  otbfrsy  2  Bro.  650. 

21.  Lord  Tburlotu^  C.  held,  that  there  mud  be  a  voluntary 
leaving  of  the  deeds  to  entitle  the  fecond  mortgagee  to  have  the 
prior  mortgage  poftponed.     Penner  v*  Jemmait^  ibid,  in  notis. 

22.  By  the  provifions  of  the  (latute  ^W.ist  M.  c,  14.  againft 
fraudulent  devifes,  the  bond-creditor  is  in  fome  degree  proteded 
againft  the  fraud  of  his  debtor  or  of  his  heir,  but  the  ftatute  hav* 
ing  exprefsly  excepted  devifes  for  payment  of  debts,  or  for  raifiog 
children's  portions  in  purfuance  of  any  agreement  or  contrad 
made  before  marriage,  bond  and  other  fpecialty  creditors^  whofe 
demands  do  in  their  nature  affeft  the  land,  are  ftill  liable  to  be 
prejudiced  by  the  right  of  their  debtor  to  devife  his  real  eftate ) 
for  if  he  devife  fubje£l  to  the  payment  of  debts,  his  fimple  con- 
trafF creditors  will  be  entitled  to  be  paid  pari  paffu  with  fuch 
bond  or  other  fpecialty  creditors  ;  for  in  conscience  their  debts  are 
to  be  equally  favoured,  being  equally  due*  i  FonhL  273.  and  tht 
cafes  there  cited. 

23.  If  a  decree  have  a  real  priority  in  point  of  time,  and  not 
by  fiAion,  and  relation  to  the  firft  day  of  term,  it  will  be  pre* 
ferred  in  order  of  payment  to  fubfequent  judgments,  and  the 
judgment-creditor  will  be  reftrained  from  proceeding  at  law 
againft  the  executor.     2  FonbL  412.  and  the  cafes  there  cited. 

24.  Where  judgments  were  recovered  againft  an  adminiftratrix 
on  fimple  contraA  debts  of  the  inteftate,  held  flie  might  apply 
the  aifets  in  difcharge  of  them,  in  preference  to  judgments  reco- 
vered againft  the  inteftate  in  his  lifetime,  and  more  efpecially  as 
file  could  not  give  in  evidence  refpondent*s  bonds,  which  were  in 
AntigUOj  fo  as  to  prevent  the  judgments  being  recovered  againft 
her.    Mepell  and  others  v*  Moore^  3  Bro^  P.  C.  aSp. 

25.  Creditor?, 
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25.  CreditorSy  vho  obtain  a  decree  againft  an  executor  in  a 
court  oiF  equity,  are  entitled  to  a  preference  to  fuch  creditors  as 
afterwards  recover  judgments  at  law.  Bank  of  England  v.  Moricef 
4Bro.P.C.2H^. 

26.  The  decree  of  a  cottrt  of  equity  is  equal  to  a  judgment  at 
law ;  and  if  in  obedience  to  a  decree  an  executor  pays  aflets  to 
one  clafs  of  creditorst  and  afterwards  another  clafs  obtain  judg- 
ments againd  him,  to  which  the  decree  cannot  be  pleaded,  the 
court  will  prote£b  him  in  fuch  obedience.     Ihid. 

27.  As  it  is  among  the  maxims  of  equity,  that  whoever  claims 
equity  muft  do  equity,  and  that  in  payment  of  debts  equality  is 
the  highed  equity,  it  has  been  fettled,  that  if  the  equity  of  re- 
demption of  lands  of  a  mortgagor  in  fee  defcends  upon  the  heir^ 
it  is  equitable  afTets  in  his  hands,  and  debts  by  fpecialty  and  fim- 
ple  contrad  are  paid  in  equal,  proportion.  But  if  the  equity  of 
redemption  of  lands  of  a  mortgagor  for  years  defcends  upon  the 
heir,  it  is  legal  aflets,  and  the  debts  are  then  paid  according  to 
their  legal  priority ;  yet  in  this  latter  cafe,  if  the  creditor  is 
obliged  to  pray  the  aid  of  equity,  the  court  will  dire£t  Cmple 
contra£l  and  fpecialty  creditors,  notwithftanding  the  aflets  are 
legal,  to  come  in  proportionably  ;  and  if  there  is  not  enough  to 
pay  all,  the  lofs  to  fall  equally  on  all.  Hargrav/s  Co.  Liti* 
208.  3.  {n.  I.)  and  the  authorities  there  cited. 

28.  A.f  a  country  banker,  was  fecurity  to  the  crown  for  £.,  the 
receiver  of  the  county  of  Surrey*  A.  was  indebted  to  B,  in 
6000/.,  and  to  other  creditors  to  a  large  amount.  B.  being  that 
fum  in  arrear  to  the  crown,  got  an  extent  iflfued  againft.  himfelf, 
and  the  debt  being  found  by  inquifition,  took  out  an  extent  in 
aid  againft  A.^  on  affidavit  that  he  {B.)  was  the  original  creditor, 
and  that  his  demand  was  in  danger  from  ^.'s  circumftances.  A. 
immediately  afterwards  became  bankrupt ;  and  on  behalf  of  the 
creditors,  it  was  infifted  that  this  was  an  attempt  to  obtain  an 
nnjuft  priority  for  B.  over  them,  on  affidavits  that  the  crown  was 
in  no  danger,  B.  being  completely  folvent,  and  not  more  in  arrear 
than  receivers  generally  are.  But  per  Eyre^  C.  B.— The  debtor  of 
the  crown  has  a  right  to  gain  this  priority  for  debts  bona  fidi  due 
to  himfelf.  The  extent  here  is  againft  the  debt,  as  being  part  of 
the  eflTeds  of  the  principal  debtor,  and  is  in  the  nature  of  an  im- 
mediate extent,  although  not  againft  the  immediate  debtor  of  the 
crown.  This  rule  confers  no  right  which  did  not  exift  before^ 
but  only  affords  a  more  expeditious  remedy  for  it ;  and  the  plain- 
tiflT  having  obtained  a  priority  without  fraud,  we  cannot  take  it 
from  him,  but  are  boimd  to  let  the  extent  go,  for  the  hardfliip  on 
the  creditors  cannot  weigh  againft  the  exprefs  rights  of  another 
^rfon.     Thi  King  v«  Blatchford^  i  Anjlr.  iCz* 
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T^Hner^sa^  (D)  Iti  what  Cafes  where  the  Creditor  is  iupplanted 
of  his  Security,  a  Court  of  Equity  will  fubftitute 
other  Security  in  its  Room. 

X.  r  ORD  Hardwicie,  C.  held,  in  Lanoyy,  the  Duke  andDuchefs 
^  of  AthoU  2  jttk.  446.  that  if  a  creditor  have  two  fands,  he 
(hall  take  his  facisfaAion  out  of  that  fund  on  which  another  cre- 
ditor has  no  lien ;  as,  if  a  perfon  having  two  eftates  mortgages 
both  to  A.f  and  afterwards  one  of  them  only  to  B,,  the  firft  (hall 
take  his  fatisfadion  out  of  that  which  is  not  in  mortgage  to  the 
fecond  mortgagee^  although  the  eftates  defcend  to  two  different 
perfons. 

2.  Lord  HarJvHcke,  C.  in  Lloyd  y.  Williams^  ^Atl,  1 10.  held, 
that  when  a  truft  is  created  for  payment  of  all  debts  whatfoever, 
and  bond-creditors  (hall  exhauft  the  perfonal  eftate,  fimplc  con- 
tra£i  creditors  ihall  ftand  in  the  place  of  the  bond-creditors,  and 
be  allowed  equal  to  what  has  been  exhaulled  out  of  the  perfonal 
from  the  real  eftate. 

3.  J.  jD.  was  indebted  to  C  by  a  bond  in  200/.  C  dying,  his 
adminiftratrix  brought  an  adion  againft  D.,  who  pleaded  the 
z€t  for  the  relief  of  infolvent  debtors*  and  that  he  was  duly  dif- 
charged.  The  plaintiff  took  judgment  for  the  200/.  and  5/.  da- 
mages. W*  M.  by  will  gave  J.  D.  1000/.  to  be  paid  him  by  his 
executor,  a  month  after  the  teftatpr's  death.  The  plaintiff  fued 
out  ^  fieri  facias  on  her  judgment,  and  lodged  it  with  the  iheriff, 
and  took  out  a  warrant  to  levy  the  debt  out  of  the  legacy ;  and 
the  executor  refufing  to  pay  it,  brings  her  bill  for  an  injun&ioa 
againft  J.  D.  to  reftrain  him  from  receiving  the  money,  and 
againft  the  executor  either  to  admit  aflets  to  fatisfy  fo  much  of 
the  legacy  as  the  plaintiff's  debt  amounted  to,  or  to  account  for 
the  real  and  perfoiial  eftate  of  W.  M,,  and  to  pay  plaintiff  her 
debt  thereout.  Lord  Hardwcke^C.  held,  that  the  plaintiff  had 
purfued  a  proper  remedy,  and  that  what  (hould  be  found  due  for 
principal,  intereft,  and  cofts  at  law  and  in  equity,  (hould  be  fa- 
tisfied  out  of  what  was  due  to  J,  D.  on  account  of  his  legacy. 
That  generally  fpeaking,  chofes  in  a^ion  are  not  liable  to  an  exe- 
cution, becaufe  the  creditor  may  either  compel  fatisfa£lion  by 
feizing  the  perfon,  or  where  that  cannot  be  done,  by  proceeding 
to  an  outlawry,  and  taking  the  lands,  as  well  as  the  eflfeds,  by  a 
capias  utiegatum  \  that  the  ftatute  for  the  relief  of  infolvent 
debtors  is  for  the  benefit  of  crjcditors,  and  muft  be  fo  conftnted  as 
to  give  them  all  the  benefit  intended  them  over  the  future  effcds; 
that  if  after  ih^  fieri  facias  the  debtor  had  affigned  the  legacy  for 
a  valuable  confideration,  and  without  notice,  it  would  have  pre- 
Yailed  againft  the  plaintiff}  but  after  a  bill  brought,  and  a/tx 
pendens  created  as  to  that  thing,  fuch  affignment  could  not  hard 
prevailed.     Bdfellr.  Haywood  and  Dawe,  3  AtL  35  a« 
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4.  The  rule  of  the  court  as  to  marfhalling  afTetSy  and  diri?£ling 
(imple  contrail  creditors  to  (land  in  the  place  of  fpecialty-crcdit- 
ors  pro  tanta  to  receive  fatisfa£lion,  exiils  only  as  between  the 
real  and  perfonal  aflets  of  a  perfon  deceafed^  for  the  court  has  no 
jurtfdidlion  to  marflial  the  aflets  of  a  perfon  alive.  Nor  can  the 
court  extend  this  relief  further  than  the  nature  of  the  contrafl 
vill  fupport  ity  confequently  to  come  within  the  rule,  they  mu(t 
be  fpecialty-creditors  of  the  perfon  whofe  aflets  are  in  queftion  ; 
fuch  as  may  have  remedy  againft  both  real  and  perfonal,  or  either, 
of  the  debtor  deceafed,  it  not  being  every  fpecialty-creditor  in 
whofe  place  the  (imple  contra£l  creditors  can  come  to  aSe£b  the 
real  aflets,  namely,  where  the  fpecialty-creditor  himfelf  cannot 
a(re£^  the  aflets,  as  where  the  heirs  are  not  bound  ;  and  therefore 
where  the  wife  in  the  lifetime  of  the  hulbaml  levied  a  fine  of  her 
eftate  fubje£b  to  a  debt  which  had  been  contra£led  by  the  huf- 
band,  his  Ample  contra£l  creditors,  after  his  death,  were  held  by^ 
Lord  Hardwicke^  C.  not  to  be  entitled  to  receive  fatisfadion  out 
of  her  eftate  pro  tatito^  as  the  debt  was  originally  the  hufband's, 
in  whofe  lifetime  (he  could  not  makr  herfelf  liable  by  contra£t. 
Recital  of  a  debt  under  hand  and  feal  no  fpecialty  debt.  Lacam 
V.  MifrtifiSf   I  Fef.  312. 

5*  The  defendant  promifed,  that  if  the  widow  of  an  inteftate 
would  permit  him  to  be  joined  with  her  in  letters  of  adminiftra* 
tion,  he  would  make  good  any  deficiency  of  aflets  to  pay  debts : 
and  on  bill  brought  by  the  creditors  of  the  inteftate  for  fa tisf ac- 
tion of  their  debts,  and  performance  of  the  promife,  the  defend- 
ant infifted,  that  not  being  in  writing,  it  was  void  by  the  ftatute  of 
frauds*  But^r  Lord  Hardwicke^  C. — Agreements  of  this  nature 
are  not  unufual,  and  they  are  feldom  put  into  writing.  This 
cafe  is  not  within  the  ftatute.  It  is  not  within  the  firft  branch  of 
the  fe£tion,  for  the  defendant  was  not  adminiftrator  at  the  time 
of  making  the  promife.  It  is  not  within  the  fecond  branch,  in- 
afmuch  as  it  was  not  a  promife  to  pay  the  original  debt  on  the 
ground  of  the  original  contra£^ ;  but  it  was  on  a  new  diftin£k 
tonfideration,  and  the  plaintiiFs  are  entitled  to  relief  in  equity  ; 
1.  becaufe  they  cannot  maintain  an  a£lion  at  law,  as  the  promife 
v/as  made  to  the  widow,  but  it  was  for  their  benefit,  and  flie  is  ' 
a  truftee  for  them  j  2.  the  bill  is  brought  for  an  account,  and 
that  draws  to  it  relief,  like  the  common  cafe  of  a  bill  to  be  paid  a 
debt  out  of  aflets.     Tomlinfin  v.  (j/7/,  j^mhJ.  330. 

6.  Defendants,  E.  and  R.  Burke^  entered  into  a  bond  of  500/. 
to  defendant  Hargrave  to  fecure  250/.,  together  with  other  bonds, 
amounting  to  1050/.,  and  had  taken  from  him  a  counter-bond 
for  fecuring  the  fnid  fum  of  1050/.  The  defendant  i/.  after- 
Mrards  borrowed  of  the  plaintifi^  looA  on  his  promiflbry  note,  and 
depofited  with  him  Burh*s  bond  as  a  fecurity.  The  100/.  not 
being  paid,  plaintiff  filed  a  bill,  praying,  that  the  defendants 
Buries  might  pay  plaintiff  faid  100/.  out  of  the  money  fecured  by 
their  bond,  which  appeared  to  have  been  given  to  fatisfy  the  cre- 
ditors of  a  JFilliam  Burke,  who  was  indebted  to  Hargrave  on  an 
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account.  And  for  the  plaintiff  it  was  infid^d,  that  the  Burht 
ought  to  be  reftrained  from  fitting  up  the  counter*bond.as  a  de- 
fence again  ft  an  action  in  the  name  of  Hargrove s  that  the  bond 
vras  lent  for  the  purpofe  of  raifing  money,  and  the  taking  of  the 
counter-bond  was  a  fraud,  againlt  which  the  holder  of  the  bond 
ought  to  be  prote£lcd.  Lord  Shelbttrne  v.  TUrpey^  in  Exchequer^ 
cited.  But  per  Lord  Loughborougb^  Lord  Commiflloner — The 
bond  can  be  confidered  in  no  other  light  than  as  ao  unaQignable 
fecurity.  If  this  bill  would  lie  by  the  fimple  a£l  of  affigning  xkiC 
bond,  a  fuit  in  equity  might  be  brought  on  every  bond  that  is 
given.  The  plaintiff  has  miftaken  both  the  law  and  equity  of  the 
cafe :  ift>  that  the  holder  of  a  bond  might,  where  there  is  no  dif- 
covery  to  be  made,  come  hither  and  have  a  different  relief  from 
what  he  could  have  at  law ;  and  adly,  that  if  there  was  fraud  in 
giving  the  counter-bond,  it  could  not  be  a  ground  of  defence  at 
law*  An  adion  may  be  brought  in  the  name  of  Hargrove. 
Bill  difmiffed  with  cods.  On  a  re-hearing  before  Lord  Tbwrhw^C, 
he  was  of  opinion,  that  a  fpecial  purpofe  appearing  for  the  bond 
to  Hargrove^  and  that  it  was  not  to  give  a  general  credit. 
Affirmed  the  order  of  difmiflion.,  Cator  v.  Burke  and  aiieri^ 
I  Bro.  4J4. 

7.  Lord  Thurlovf^  C.  held,  that  a  gift  of  an  eftate  for  the  pay- 
ment of  debts  in  a  manner  which  would  not  anfwer  the  purpofe, 
would  noc  take  the  cafe  out  of  the  ftatute  againft  fraudulent  de- 
vifes ;  and  that  if  the  Mafter  reported,  that  the  debts  could  not 
be  paid  by  the  means  provided  in  the  devife,  he  Ihould  order  the 
eftate  to  be  fold,  not withftanding  the  ftatute,  and  Ihould  cbnfidcr 
it  fo  far  as  fraudulent.     Hughes  v.  Doulbeftj  2  Bro.  614. 

8.  A  judgment-'Creditor  in  poffefilon  of  the  eftate,  and  prior  to 
a  mortgagee,  aOigned  his  judgment :  the  ailignee's  poffeiSon  is 
from  the  aftignment  only,  but  the  rents  he  has  received  (hall  be 
deducted  out  of  what  {hall  be  reported  due  to  him  for  prindpal, 
inteieft,  and  cofts.     3  Atk.  272* 

7^°«  s«'  (E)  Creditors.     Difputes  inter  Ji. 

I.  T  ORD  Hardwicke^  C.  held,  that  none  hxitzben^ ^de  pnr« 
^  chafer  of  a  puifne  incumbrance,  without  notice  of  fuch  as 
are  intermediate,'  can  tack  it  to  a  prior ;  that  a  prior  mortgagee, 
who  has  an  aflignment  of  a  third  mortgage  as  a  cruftee  only,  can- 
not tack  the  two  mortgages  together,  to  the  prejudice  of  inter- 
vening incumbrancers  *,  for  if  it  were  permitted,  a  mere  (banger, 
purchafing  the  third  mortgage,  by  declaring  he  bought  it  in  truft 
only  for  the^firft  mortgagee,  might  tack  both  together,  and  defeat 
all  the  other  incumbrancers ;  that  a  mortgage  may  be  tacked  to  a 
judgment,  inafmuch  as  the  judgment-creditor,  by  virtue  of  an 
elegity  may  bring  eje£tment,  and  hbld  upon  the  extended  value ; 
and  as  he  has  the  legal  intereft  in  the  eftate,  the  court  will  not 
take  it  from  him  \  that  a  firft  mortgagee  having  the  legal  eftate, 
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}f  he  have  a  puifne  incumbrance,  a  fecond  mortgagee  (hall  not 
rcdcf-m  the  prior  without  redeeming  the  puifne  at  the  fame  time^ 
provided  the  firft  mortgH|tee  had  no  notice  of  the  fecond  mort« 
gage  at  the  time  he  bought  in  the  puifne  incumbrance}  that 
where  a  prior  incumbrancer  by  mortgage^  judgment,  or  ftatute* 
ftaple,  has  a  bond  likewife  from  the  mortgagor,  the  mortgagor  ia 
his  lifetime  may  redeem  the  mortgage,  (sTr.,  without  paying  off 
the  bond-debt,  but  the  heir  mud  difcharge  both;  becaufe  the 
moment  he  redeems  the  eftate,  it  (hall  be  aflcts  in  his  hands; 
that  where  a  prior  incumbrancer,  has  a  bond  like  wife,  it  (hall  be 
poftponed  to  all  the  other  incumbrances,  whether  by  mortgagCy 
judgment,  or  ftatute-ilaple,  for  he  has  not  the  fame  equity  againCk 
a  puifne  incumbrancer  as  a^ainft  an  heir  at  law,  who  is  liable  in 
refpe£l  of  aflets ;  and  that  a  prior  creditor,  who  buys  in  a  puifne 
incumbrance,  though  hh  did  not  give  the  full  value  for  it,  (hall 
be  allowed  the  whole  $  but  n6t  \n  the  cafe  of  a  truftee,  agents 
heir  at  law,  or  executor.     Morret  v.  Pajke^  2  Atk.  52. 

2*  A.  gave  the  plaintiff,  at  different  times,  three  notes,  one  for 
450/1,  another  for  250/.,  and  the  lafl  for  1 50/.,  expreffing  the  fuois 
in  each  to  be  fecured  by  mortgap;e  on  my  Stoke^Hall  eftate.  A* 
Jiad  before  mortgaged  the  fame  eftate  to  the  defendant.  The 
plaintiff  afterwards  bought  in  a  prior  mortgage  to  protect  thf 
fums  lent  on  the  notes  againft  the  defendant  the  fecond  rnort* 
gagee.  And  Lord  Hardwicke^  C.  held,  that  there  was  nothing 
Co  diftinguifli  this  cafe  from  the  common  one  of  a  firft,  fecond^ 
and  third  mortgagee,  where  the  Uft,  after  having  notice  of  a  fe« 
cond  mortgage  prior  in  time  to  his  own,  buys  in  the  firft  incum^* 
brance  to  proted  himfeif  i  in  that  cafe,  the  fecond  mortgagee 
Ihall  not  redeem  without  paying  both  the  firft  and  the  third 
mertgage ;  and  fo  in  tliis  cafe,  that  the  plaintiff  (hould  be  paid 
the  money  lent  on  the  notes,  as  well  as  tl\e  money  due  to  him  on 
the  aiEgnmeat  of  the  prior  mortgage*  Matthews  v.  Cartwrigbtp 
2  Atk.  347. 

3.  It  is  a  fettled  rule,  that  aj  prior  mortgagee  may  tack  a  judg* 
ment  to  bis  mortgage,  althougn  fubfequent  in  time  to  a  fecond 
mortgagee,  if  he  has  no  notice  of  the  fecond  mortgage.   2  Atk.  350* 

4*  Plaintiff,  a  judgment-creditor  on  an  eftate  in  Middltfm^ 
prays  to  be  let  in  in  preference  to  the  defendant,  a  mortgagee  of 
the  fame  eftate,  on  a  fuggeftion  that  he  had  notice  of  the  judg« 
ment  before  the  execution  of  the  mortgage.  The  judgment  was 
entered  on  the  12th  of  March  17331  but  not  regiftered  till  the 
20th  of  June  17^5.  The  mortgage  was  made  the  24th  of  May 
1735,  and  regiftered  the  2d  of  June  1735*  Lord  Hardvfkke^  CX 
decreed,  that  as  there  was  only  the  defendant's  confeflion  of  no* 
tice  proved  in  dxxtfk  contradiction  to  his  anfwer,  and  contrary  to 
a  pofitive  zd  of  parliament  made  to  prevent  perjury,  the  bill,  fo 
£ar  as  it  fought  to  poftpone  the  defendant's  mortgage,  (hould  h% 
dtfmiffed  with  cofts;  holding,  that  thoufh  apparent  fraud,  ov 
clear  and  undoubted  notice  wQuld  be  a  proper  ground  of  relief  ia 
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fuch  a  cafe,  fufpicion  of  notice,  though  a  ftrong  fufpicion,  was 
not  fuflicient;    Him  v.  Dodd^  a  Atk.  275. 

5.  Where  there  is  a  purchafer  for  a  valuable  confideration, 
without  notice  of  a  mortgage,  the  mortgagee  cannot  tack  hig 
hond  to  it,  becaufe  in  fuch  a  cafe  the  eftate  would  not  be  liable  to 
the  bond^debt,  and  therefore  he  can  have  it  only  out  of  the  gene- 
ral afiets  of  the  mortgagor.     3  Atk.  659. 

6.  FertefcMj  Mailer  of  the  Rolls,  held,  that  a  judgment-cre- 
ditor is  not  entitled,  till  he  has  fued  out  execution,  to  redeem  a 
mortgagee  of  a  leafehold  eftate,  and  a  bond-creditor ;  for  till  exe- 
cutbn,  the  judgment-creditor  has  no  Hen  on  the  leafehold  eftate. 
Shirley  v.  Wam^  3  Atk.  200. 

7.  Lord  Hardwickej  C.  was  cleartjr  of  opinion,  that  a  third 
mortgagee's  taking  in  a  prior  fecurity  in  order  to  difplace  a  fecond 
mortgagee,  would  be  of  no  avail  after  a  decree  to  account,  and 
before  the  Mafter  has  made  his  report.     3  Atk.  81  f. 

8.  The  mortgagee  lent  a  farther  fum  upon  bond,  and  thequef- 
tion  wa6,  Whether  he  (hould  be  allowed  to  tack  it  to  his  mort- 
glige,  in  preference  to  other  creditors  under  a  truft  for  payment 
of  debts,  created  by  the  will  of  the  mortgagor?  Lord  Hard- 
nvicke,  C.  was  inclined  to  think  the  mortgagee  (hould  not  be  al- 
lowed, and  obferved,  that  the  reafon  why  the  heir  of  the  mort« 
gagor  (hall  not  redeem  the  mortgage  without  paying  the  bond  is 
to  prevent  circuity ;  fbr  as  foon  as  the  eftate  defcends  upon  him  it 
.becomes  aiTets  in  his  hands,  and  liable  to  the  bond ;  and  Hnce  the 
ftatute-againft  fraudulent  devifes,  the  devifee  is  fubjed  to  the 
fame  rule ;  but  this  being  a  devife  in  truft'  for  the  payment  of 
debts,  the  defcent  is  broken,  and  confequently  the  mortgagee 
can  have  no  priority  in  regard  to  the  bond,  but  as  to  that,  muft 
come  in  pro  rata  with  the  reft  of  the  creditors  under  the  truft. 
Mortgagee's  counfel  admitted  the  point  was  too  ftrong  againft  bxm 
to  be  maintained,  and  it  was  decreed  accordingly.  Heami  v.  Batwi, 
3  Atk.  630.     2  FonbL  278. 

9.  Lord  Hardtvicke^  C.  held,  that  where  a  mortgagee  is  aUb  a 
bond-creditor,  and  there  :re  intervening  incumbrances  of  a  fupe- 
rior  nature  between  his  mortgage  and  the  bond,  the  bond  cannot 
te  tacked  to  the  mortgage.     Fo^vis  v.  Ccrbett^  3  Atk.  556. 

10.  So  where  the  perfon  claiming  the  equity  of  redemption  is 
A  pOTChafer  for  a  valuable  coniideration,  there  is  no  right  to  tack 
the  bond  to  the  mortgage,  becaufe  the  eftate  is  not  liable  to  the 
bond-debt.     TroughUn  v.  Troughton^  i  Vef*  86. 

XI.  Defendant,  mortgagee,  infifted  that  he  could  not  be  ve^ 
deemed  without  being  paid  his  judgment-debts,  and  iilfo  a  bond- 
debt  in  preference  to  the  plaintiff's  claim  under  a  deed  of  tmft  by 
the  moTtgagot  in  his  lifetime  conveying  the  equity  of  redemption; 
and  that  though  a  bond  could  not  be  tacked  againftthe  mortgagor 
himfelf  coming  to  redeem,  it  may  againft  his  heir,  and  the  f^aiiw 
tifts  coming  after  the  mortgagor's  death  (ball  ftand  in  the  place  o£ 
the  heir.  Lord  Hardwck^^  C%  heldf  that  the  ground  on  which  it  ii 
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f  ftckf  d  againft  the  heir  of  mortgagor  is  to  prevent  a  circuity ;  For 
aftet  redemption  it  is  aflets  in  his  hands,  but  if  mortgagor  in  his 
lifetime  conveys  the  equity  of  redemption,'  it  is  another  thing  i 
that  a  prior  mortgagee  having  a  fubfequent  judgment,  may  tack 
the  judgment  to  the  mortgage,  but  a  prior  judgment«>creditov 
getting  a  fubfequent  mortgage^  canjiot  do  it,  becanfe  the  judg<« 
ment  is  not  a  fpecific  lien  on  thofe  lands,  that  is,  he  does  not  |;o 
on  the  fecurity ;  he  has  not  truiled  to  the  credit  of  the  eftate. 
As  to  the  judgments,  which  are  prior  to  the  deed  of  truft,  the 
creditor  ought  to  have  the  benefit  of  them,  and  is  entitled  to  a 
priority  to  that  amount  to  the  creditors  under  the  deed  of  trnft^ 
but  the  bond  coufd  not  be  tacked,  being  a  charge  an  the  afiets* 
and  never  done  againft  creditors.     Amn.  2  Vef.  662* 

12.  A  puifiie  incumbrancer  may,  pending  a  fuit,  take  in  the 
firft  incumbrance,  and  thus  gain  a  preference  to  a  fecond,  by 
tacking  the  Rrii  to  the  third ;  but  if  it  be  not  done  till  after  a  de«» 
cree,  and  direction  to  fettle  priorities,  he  (hall  gain  no  fuch  pre<*  ' 
ference,  for  that  would  be  produftive  of  collufion  between 
creditors  i  held   by   Lord  Hardwicie,  C.     WortUy  v.  Birkhead^ 

2  Vef.  571.    Viiefupr.  5  76.  pi.  n. 

13.  A.  mortgaged  hiseftatdnrft  ioB*^  then  to  C,  then  toZ>.^ 
and  laflly  to  E.  At  the  time  of  the  execution  of  the  laft  mort-* 
gage,  he  produced  the  title-deeds  of  the  premifes  to  £.,  who  had 
iK>  notice  of  any  prior  incumbrance.  A.  afterwards  died,  having 
made  his  will,  whereby,  after  direAing  the  payment  of  his  debtSa 
he  devifed  the  refrdue  of  his  real  and  perfonal  eftate  to  his  wi^ 
dow,  whom  he  appointed  his  fole  executrix.  E.  brought  eje£l^ 
ment  againft  the  tenants  in  pofleflion  of  the  premifes,  in  order  to 
recover  poflelTion  of  the  fame,  and  to  fatisfv  bis  faid  mortgage. 
And  the  fecond  mortgagee  filed  his  bill  agamft  A*s  widow^  and 
devifee,  and  the  other  mortgagees,  praying,  that  they  might  fet 
forth  their  rcfpeOive  chims  on  the  faid  eftate,  and  what  titk«. 
deeds  they  had  in  their  refpe£tfve  poficffion }  and  that  the  mon* 
g^d  pfemifes  might  be  fold,  and  the  money  thereby  arifiAg  be. 
applied  in  payment  of  his  mortgage,  and  the  other  creditors,  who. 
had  incumbrances  thereon  in  their  juft  order,  and  that  defendants 
n^ght  be  reftrained  by  injunfiion  from  proceeding  at  law  for  re- 
covering poiTetrion  of  (he  premifes.  The  fcveral  mortgagees  put 
in  their  aiifwers,  and  the  firft  mortgagee  in  his  ^xS^tx  fubmiitcd  • 
to  njftgn  his  legal  fecurity  to  the  plaintiffs  and  that  the  cJateJboM  he 

fildy  and  all  tlk  incumhrances  paid  according  to  their  refpcHive  priori* 
ties.  Afterwards,  and  pending  the  fuit,  E.^  in  order  to  ftrengthear 
his  title,  and  to  gain  a  priority,  paid  of}'  all  principal  and  intereft 
due  to  the  firit  mortgagee,  and  took  an  affignment  from  liim  of 
the  mortgage.  It  was  adjudged  that  £.,  by  virtue  of  fuoh  affign- 
ment, was  entitled  to  Hold  the  premifes  till  farisfa£lion  of  the 
money  due  on  both  tlie  mortgages.  Belchier  v.  Rtnforth,  6  Bro^ 
P.  C.  28. 

V4.  If  the  executor  of  a  mortgagee  lends  a  farther  fum  oq: 
bond,  he  may  tack  the  b<mi-debt  to  tl^e  mortgage,  as  againft  the 
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heir  or  devifee  of  mortgagrori  held  by  Sir  Tboma/  Snpr//,  Mafter 
of  the  R611&,  on  the>  authoiity  of  Biackweli  v.  Symi*  Bat  in  the 
princit>al  cafe>  plaintiff  could  not  tack,  the  teftator  having  charged 
his  lands  with  payment  of  debts,  which  is  equivalent  to  a  devife 
for  that  purpofe  i  and  in  cafe  of  fuch  devife,  he  has  not  that  ad« 
'  vantage,  as  appears  by  Htamj  v  Bance,  3  AtL  630.  Price  it 
Ufc.  v«  Fajlredgi  and  others^  Amil.  685. 

15.  A  rtf^or  being  entitled  under  an  aA  of  parliasienf  to  a  fti- 
pend  of  1 75/.  a  year  in  lieu  of  tithcSi  by  indenture  afiignrd  the 
fame  to  the  plaintiff  for  99  years,  it  the  re£lor  (hould  fo  long 
live,  as  a  fecurity  for  640/.  on  truft  to  retain  thereout  an. an* 
nuity  of  80/.,  and  to  pay  the  furplus  to  the  reAor,  who  after- 
wards borrowing  the  further  fum  of  60/.  of  the  piaintiflP,  by  in* 
dorfement  on  the  indenture  of  aflignment  charged  th*-  ftipend 
with  the  further  annuity  of  20/.  to  the  plaintiff.  The  annuity 
being  in  arrear,  the  plaintiff,  16th  of  April  1754,  gave  notice  to 
thecolledors,  of  the  aflignment  and  indoTfement.  In  «7  2,  the 
redor  contra£ted  a  debt  of  Ann  Fatruk^  for  which  he  gave  her  a 
bond,  and  warrant  of  attfTnry  to  confefs  judgment,  in  1753^ 
judgment  was  entered  on  the  warrant  of  attorney,  whereupon  a 
fequeftration  of  the  ilipend  was  duly  granted  for  payment  4)f  the 
debt.  Sequeftrations  were  afterwards  oi^tained  by  defendants 
Ljddon  and  Benfon  in  755;  and  on  bill  by  pl^tintiff  to  be  paid  the 
arrears,  and  growing  payments  of  the  annuities,  and  that  the 
bifliop  and  the  judgment-creditors  might  be  retrained  from 
granting  or  proceeding  under  any  fequeftration  of  the  ftipeud  for 
the  benefit  of  fuch  creditors,  Sir  Thmas  Clarity  Mailer  of  the 
Kolls,  declared  that  the  plaintiff  was  entitled  to  the  fniid  arrears, 
and  growing  payments,  prior  to  Patrick  Lyddon  and  Benfen^  but 
without  prejudice  to  the  50  A  a*year  allowed  by  the  ordinary  for 
performing  the  cure,  or  to  any  fumsof  money  received  by  Patrick 
before  the  i6th  of  April  1754,  when  notice  was  firft  given  by 
plaintiff  of  his  demand ;  and  an  account  was  dire&ed  accordingly, 
and  the  judgment-creditors  reflrained  from  proceeding  on  their 
fequeftrations  till  further  order*  £rringion  v«  Dr«  Ho^wrJ  and 
others^  AmbL  48$. 

16.  Lord  Hepley^  C  determined,  that  a  prior  incumbraacer^ 
having  notice  of  fnbfequent  incumbrancers,  cannot  turn  the  ar« 
rears  of  intereft  into  principal  as  againft  them*  P'gkf  v.  Cragg4^ 
AmbL6\2n 

'  17.  The  plaintiff,  a  merchant  zt  Lighwrn^  bought  g0|ods  by  di«i 
leAion  of  defendant  tfraeli,  who  refided  in  England^  and  copr 
figned  them  to  him,  and  drew  bills  of  exchange  for  the  money^ 
The  bills  were  accepted  by  I/ratli^  but  protcfted  fpr  noiwpayment 
on  his  becoming  infolv^nt,  and  making  a  compofition  with  bis 
creditors,  add  affigt^ing  his  effcAs  in  truft  for  them.  The  goo^a 
arrived  at  the  port  of  L^idon^  \rhen  the  agent  for  the  con^nor, 
and  the  agent  for  the  crediturs  feverally  applied  to  the  captain  for 
the  goods,  bu^  he  refufed  to  deliver  them  till  the  right  was  ( ttled« 
]9iU  to  liave  tl^e  |;ooda  deliverec^.    JU>rd  flenlij^  C.   held  xh^ 
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plaintiflF  to  be  clearly  entitled  on  a  variety  of  determinattonsi  which 
have  been  univerfally  approved  of  by  mercKants.  He  is  fubftan* 
tially  to  be  confidered  as  a  merchant  felling  goods  to  profit.  The 
cafe  Ek  parte  Wilkififon^  in  Chancery,  2ift  of  March  I755t  is  in 
point,  where  wines  wereconfigned  from  Li/bon  to  a -merchant  ia 
London.  The  wines  were  brought  to  Lynn^  and  the  confignee 
becoming  bankrupt,  the  agent  of  the  confi^nor  flopped  the  wines 
there,  and  it  was  determined  that  he  might  do  fo  at  any  time  be- 
fore they  got  into  the  hands  of  the  confignee,  and  that  on  a  folid 
reafon,  that  the  goods  of  one  man  fhould  not  be  applied  in  pay- 
ment of  another  man's  debts.     D^Aquila  v.  Lambert ^  Amhl.  399. 

18.  Bill  by  obligee  of  a  bond  ag^iinil  the  executor  of  one  of  the 
fureties  for  fatisfaciion  for  breach  of  the  condition.  Defendant 
excepted  to  the  mailer's  report  for  difallowing  362 1  /.,  which  de- 
fendant h<id  paid  in  difcharge  of  legacies  and  fimple  contraA 
debts,  having  no  notice  of  the  bond,  and  mofl  of  the  payments 
having  been  made  many  years  before  the  condition  of  the  bond 
was  broken.  Lord  Hardwckey  C.  held,  that  the  payment  of  the 
fimple  contrail  debts  in  this  cafe  was  good,  the  condition  might 
sever  have  been  broken,  and  confequently  there  might  have  been 
BO  debt ;  but  the  payment  of  the  legacies  was  not  fo ;  and,  al- 
though the  rule  of  this  court  to  grant  prohibitions  in  cafe  legatees 
fue  in  the  fpiritual  court  and  rcfufe  to  give  fecurity,  is  out  of  ufe, 
yet  this  court  will  decree  them  to  refund.  That  the  payment  of 
debts  by  fimple  contra£l  by  an  executor,  before  he  has  notice  of 
a  debt  by  fpeciaity,  is  valid  in  point  of  law,  whether  the  fimple 
contraA  creditor  has  obtained  a  judgment  or  not  %  and  that  notice 
to  one  executor  who  conceals  it  from  another  cannot  affefl  bimm 
Hatvtifis  V.  Dayy  jImiL  1 60. 

19.  On  partition  lands  were  allotted  to  the  plaint! (F,  and  by 
her  diri'Clion  conveyed  to  her  and  her  fon  Join  Fanveli^  their  heirs 
and  affigns.  Afterwards  the  plaintiff,  in  confideratioii  of  f  600/.^ 
conveyed  her  intereft  in  the  eftate  to  her  fon  and  his  heirs,  and 
figned  a  receipt  on  the  back  of  the  deed  for  the  conlideration- 
money.  The  money  was  not  paid,  but  plaintiff  took  two  bonds 
ffom  her  fon,  each  in  the  penalty  of  1600/.,  the  one  conditioned 
to  pay  800  /•  to'the  plaintiff,*  and  the  other  of  an  annuity  of  25  A 
to  A.  B..  in  truft  for  plaintiff  for  life,  and  after  her  death  to  pay 
800/.  as  (he  ihould  diredl.  John  Fawell  afterwards  became  in- 
folvent,  and  conveyed  this  eftatc,  among  others,  to  certain  per- 
fons  tn  truil  for  themfelves  and  his  other  creditors.  The  plaintiff 
having  received  2B0/  in  part  payment  of  the  bonds,  brought  a 
bill  againil  the  affignees  to  be  paid  the  refidue  out  of  the  money 
to  arife  by  fale  of  the  eftate,  and  to  have  a  fufficient  fum  fet 
apart  to  anfwer  the  annuity,  and  the  800/.  after  her  death.  And 
/fr  Lord  Apjley — It  is  certain  that  creditors  claiming  under  a  deed 
li)ce  the  prelent  (land  in  the  fame  fituation  as  creditors  under  a 
commiffion.  In  this  cafe  it  does  not  appear  that  it  was  the  inten« 
tbn  of  the  parties  that  the  vendee  (hould  have  a  lien  on  the  eftate, 
btff  the  receipt  and  the  bond^  were  accepted  as  a  fatisfaAioo  for 
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the  purchafe-money.  If  the  vendor  parta  with  his  eftate^  and 
takes  a  fecuritjr  for  the  conrideration-monejr,  there  is  no  reafoa 
for  a  court  of  equity  to  affift  him  againft  the  creditors  of  the  pur« 
chafer.  Bill  difnufled.  Eiiz,  Fawtil^  Widfw,  v.  Hteiii  afid  others^ 
Affigneet  of  John  Fawill,  AmbL  724. 

20.  Where  the  fir  ft  mortgagee  permitted  the  mortgagor  to  keep 
the  title-^eeds,  and  the  mortgagor  (hewing  a  good  tide  mortgaged 
the  premifes  to  a  fecond  mortgagee,  to  whom  he  deliTered  the 
de^ds.  Lord  Talbot^  C.  confidered  the  firft  mortgagee  as  accc£» 
fary  to  the  drawing  in  of  the  fecond^  and  that  the  firft  mortgagee 
ihould  not  compel  a  delivery  of  the  writings  from  him»  withoot 
paying  him  Ins  mortgage^-rnQney.  Heady.  Egertw^  3  P.  Wmim  279. 
1  FwbL  152,  etfeq. 

21*  Securities  were  depoCted  with  bankers  as  a  pledge  for 
1000/.)  afterwards  the  bailor  owing  the  faid  loco  A  and  400/. 
more  on  his  banking  account,  and  being  an  attorney,  prepauned  a 
bond  and  deed*poIl  for  fecuring  iooo/.>  although  400/.  more 
^  were  due,  and  after  the  execution  thereof  farther  overdrew  his 
account,  and  was  indebted  to  the  paitncrfliip  in  541  /.  bcfides  the 
1000/.;  bill  by  his  executrix  to  redeem  on  payment  of  the  1000  /• 
only  ',  a  fuit  had  been  iuftituted  by  creditors  againft  her  and  the 
heir  at  law,  in  which  there  had  been  a  decree  for  the  creditors  to 
come  In.  Lord  Thurlowj  C.  held,  that  the  bankers  had  no  licft 
fiurther  than  the  1000  /.     Vanderzeei  v.  IViilu^  3  Bro.  2i« 

22.  Devife  of  eftate  in  truft  to  be  fold  for  payment  of  debts. 
I  Some  difputes  having  arifen  among  the  creditors  in  regard  to  the 

priority  of  their  refpe£live  fecurities,  two  fuits  were  inftitated  bj 
difFerentxlafles  of  creditors,  on  the  hearing  of  both  of  which  at  the 
Rolls,  it  was  decreed,  that  the  monies  arUing  from  the  fale  flundd 
be  in  the  firft  place  applied  /&  pay  the  mortgagees  their  princ^a!^ 
intereflf  and  cofisy  and  in  the  next  fdace  the  ju^ment  aeid  Jiatutt  cre^ 
diicrs^  then  the  bond-creditors,  after  that  the  fimple  contra^ 
creditors,  and  laft  of  all  the  legatees.  The  eftate  proved  infuf- 
ficicnt  to  fatisfy  all  the  mortgage  and  judgment  creditors.  The 
creditors,  therefore,  whofe  judgments  were  prior  to  fcvera)  of 
the  mortgages,  appvehendiug  themfclves  injured  by  the  decree, 
in  refpe^  to  the  preference  tkercby  given  to  the  mortgagees,  ap- 
pealed ;  and  it  was  infifted,  on  tbe  part  of  the  refpondeut,  thai 
the  equity  of  redemption  of  tlie  teftator's  eftate  was  a^uaily 
mortgaged  witlu)ut  notice  of  the  judgments^  and  before  the  fame 
were  extended,  and  that  therefore  tlicfe  moortg^gees  ou^t  to  be 
fatlbfied  before  them.  That  in  equity  judgtpent-creditcrs  could 
only  compelthe  f<ile  of  an  inheritance  for  their  fatisfa£lsoci ;  and 
it  was  not  reafonable  that  the  mortgagees  of  fuch  tftates  ihoald 
be  decreed  to  convey  to  a  purchafer,  without  firft  receufing  their 
money.  That  the  decree  bad  been  acqukfced  in  above  fix  years, 
aud  was,  in  a  great  meafure,  performed,  the  real  eftate  having 
been  (old,  and  the  purchafe-money  paid  to  feveral  of  the  mort- 
gagees ;  and  that  if  the  decree  (hould  be  reverfed,  the  vefpond* 
CntSj  through  the  remiir^efs  of  the  a^tpeUantSj  in  coniequeoce  9i 
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tbe  growing  intereft  of  die  prior  incumbrances  fihce  thc^  decree^ 
might  be  in  danger  of  loGng  their  debts.  And  it  was  adjudged 
that  the  decree,  To  far  as  it  had  been  executed,  (hould  not  be  fet 
afide  or  opened ;  but  as  to  the  monies  remaining  undivided  pur* 
fuant  to  the  decree,  the  appellants  (hould  be  let  in  to  a  fatisfadion 
of  their  debts  according  to  the  priority  of  their  feveral  fecurities, 
and  that  the  refpondents  fliould  be  at  liberty  to  conteft  the  appej.- 
lants'j  or  any  of  the  creditors'  debts,  before  the  Mafter.  Symmes 
V*  Symandsf  i  Bro.  P.  C.  66,  $ 

23.  A  mortgagee  of  a  leafehold  eftate  got  pofleflion  by  eje£t«- 
ment,  whereby  he  became  liable  to  the  leflbr  for  all  arrears  of  the 
referved  rent  i  in  order  to  exonerate  himfelf  he  prevailed  on  the 
leflbr  to  diftrain  the  goods  of  the  leflee,'  which  had  already  been 
taken  in  execution  by  a  judgment-creditor;  held  that  he  (hould 
pay  to  fuch  creditor  what  he  had  been  obliged  to  pay  to  the  IcBot 
with  daiiiagesy  and  cofts*  Traherne  v.  Sadleir  and  others^  i  Bra. 
P.  C.  105. 

24,  A.  being  feifed  of  a  copyhold  eftate  and  indebted  to  B. 
in  200  /.  made  a  conditional  furrender  of  it  to  B.  redeemable  oi^ 
payment  of  that  fum  with  intereft,  and  alfo  executed  a  bond  as  a 
collateral  fecurity,  ^.  being  alfo  indebted  to  C  in  82/.  on  a 
judgment,  and  B.  having  for  near  four  years  negleded  to  pre- 
fent  his  furrender  at  the  manor-court,  C.  in  order  to  recover  his 
debt  treated  with  A.  ia  the  name  of  Z).  for  the  purchafe  of  the 
faid  eftate,  although  he  (C.)  had  notice  of  J?/s  debt^  and  of  the 
faid  furrender ;    and  having  agreed  for  the  purchafe  for  300  A, 

Procured  a  furrendeir  of  the  eftate  from  A.  to  £>.  in  17039  and 
>.  being  afterwards  acquainted  with  the  tranfaAion^  and  ap* 
proving  of  the  purchafe,  the  furrender  was  prefented  at  the  next 
court,  and  he  was  admitted,  and  paid  his  (ine  and  purchafe- 
money  218/.,  part  of  which  was  received  by  ^.,  and  the  remain- 
ing  82  A  paid  by  his  order  to  C  in  fatisfa£lion  of  his  judgment- 
debt.  B.  being  informed  of  this  purchafe,  (iled  a  bill  in  Chan- 
cery againft  ^•,  C,  and  D.,  praying  that  they  might  either  redeem 
his  mortgage,  or  be  foreclofed.  And  Lord  Convper^  C.  decreed, 
that  C.  (hould  within  a  month  pay  to  D.  what  he  had  paid  as  a 
purchafer,  and  the  fine  and  charges  of  fuch  purchafe  with  intereft 
%t  5  per  etnt.  and  his  cofts  of  fuit,  and  that  thereupon  D.  (hould 
furrender  the  premifes  to  plaintiff,  and  account  for  the  mefne 
profits,  and  that  C.  (hould  pay  plaintiff  his  cofts,  and  in  default 
of  CVs  paying  A  as  aforefaid,  then  D,  (hould  pay  B.  his  prihci- 
pal  and  intereft,  C.  (hould  repay  2>.  the  (ame  with  intereft,  and 
alfo  J9.'s  and  Z>/s  cofts.  And  on  appeal  by  C  the  decree  was 
affirmed.     Blenkarne  v.  Jennens  and  others^  1  Bra,  P,  C  244. 

25.  Where  the  teftator  charged  by  his  will  with  payment  of  his 
ddits  his  real  and  perfonal  eftates,  and  they  proved  inftt(Ecienf,  it 
was  held  that  his  wife's  jewels  (hould  be  fdd  towards  fupplying 
the  deficiency.     Parker  v.  Harvey  and  others^  3  Bro.  P.C.  187. 

26.  The  bankrupt  in  the  year  1776  contia£led  for  the  purcbafa 
•f  lands,  and  borrowed  the  purchafe-money  (350  L)  of  the  pl^n« 
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ttff  *s  teftator  Dr.  P.,  in  whofe  hands  he  placed  the  tUte^Ieeds  al 
a  fecuiity  for  re-payment,  and  at  the  fame  time  gave  a  bo^d  with 
twofureties  for  the  fum.  In  the  year  1790,  being  much  embar- 
.raffed,  and  indebted  to  Eilames  in  a  large  fum  of  money,  he  exe* 
cated  a  mortgage  of  the  fame  premifes  to  him.  There  was  no 
proof  of  defendant's  having  received  information  of  P/s  claim 
prior  to  thto  execution  of  the  mortgage,  but  defendsmt  in^  his 
anfwer  did  not  pretend  to  have  made  any  inqlinries  after  the  title- 
deeds  before  he  took  the  fccurity,  and  admitted  that  upon  execu* 
ting  the  mortgage  he  inquired  for  them,  and  learned  that  they 
were  in  P/s  hands  for  fafe  cull6dy  from  his  brother*in*law, 
who  had  prepared  the  mortgage,  and  who  appeared  as  his  agent  at 
its  execution.  The  mortgai^e  bore  date  4th  January  1 790,  but 
it  was  not  in  i^&  executed  till  the  5th  February  following,  on  the 
evening  of  which  day  the  a£t  of  bankruptcy  was  committed* 
Macdonaldt  C.  B*  —The  depofn  of  title^leeds  as  a  fecurity  for  a 
debt  is  now  fettled  to  be  evidence  of  an  agreement  to  make  a 
mortgage ;  that  agreement, (hall  be  carried  into  execution  in  equity 
againft  the  mortgagor,  or  thofe  who  claim  under  him,  with  notice 
cither  aftual  or  conilruclive  of  fuch  depoGt.  In  this  cafe  the 
bankrupt  and  EUamej  were  confcious  of  a  fraud,  and  were  afraid 
to  difclofe  the  truth.  To'  make  their  pretended  ignorance  of  the 
plaintiff's  equity  more  plaufible,  the  mortgage  is  recited  to  be  for 
money  then  advanced  on  the  fecurity  of  the  premifes;  It  turns  out 
no  money  was  advanced.  It  is  antedated  a  month,  to  prevent 
the  appearance  of  its  having  been  made  on  the  eve  of  the  bank- 
ruptcy. Under  the  ambiguity  of  the  cxpreflion,  upon  eiecuting 
the  mortgage  the  defendant  feems  to  aim  at  (heltering  himfelf 
from  being  fixed  with  notice  prior  to  his  taking  the  fecurity ;  on 
receiving  the  information  Rated,  he  cautioufly  avoids  aiking  the 
^  rcafon  of  the  depofit  or  a£ting  in  tHe  ufual  way,  that  he  may  have 

a  pretence  of  want  of  exprefs  notice.  Decree  the  defendant 
Eilames  to  pay  the  demand  of  the  plaintiff  or  (land  forcclofed  and 
convey,  Vc.  Birch  v.  Eilames  and  Gor/l^  AJJigntes  tf  Tawfijt 
2  jtnfir*  427. 

27.  But  on  bill  bj  depoGtary  of  title-deeds,  which  werc'depo* 
Ctcd  as  a  fecurity  for  money,  and  defendant,  a  creditor  of  the 
party,  expeding  his  immediate  infoivency,  took  a  mortgage  of 
the  fame  premifes  without  either  aAual  or  conftruclive  notice  of 
the  depofit,  unlefs  the  deeds  not  having  been  forthcoming  was  of 
the  latter  defcription.  Eyre^  C  B.  held,  that  the  circumftance 
could  not  of  itfrlf  be  notice  of  the  hands  into  which  they  had 
fallen,  or  the  purpofe  to  which  they  had  been  applied  ;  it  only 
fliewed  that  there  was  reafon  for  further  inquiry,  but  nnfup* 
ported  by  other  circumflances  it  proved  nothing  ;  that  there  is  a 
great  diffierence  between  a  confideration  which  is  an  old  debt  and 
a  fum  advanced  de  novo.  The  perfon  who  takes  the  legal  eftatc 
witliout  the  deeds  in  the  former  cafe,  unlefs  there  be  fraud,  feems 
to  be  lefs  blameahle  than  he  who  takes  the  deeds  without  the 
cilate.    The  bankrupt's  evidence  that  defendant  in  the  aboTC  cafe 

kaeif 


Creditor  anH  Debton  5^3 

icoew  of  the  depoGts  before  the  execution  of  the  mortgage  admif- 
fible^  but  unfupported,  and  oppofed,  too  weak  to  found  si  decree  or 
even  to  dire£l  an  ifTue  upon  it.  Bill  difmifTed  with  colls.  Plutnh 
Vt  Fluity  2  Anfltn/^i^.      I  FonhU  152,  itfeq* 

28.  A  bill  of  foreclofure  was  difmiiled  with  cofts.by  Lord  Com* 
miflioner  E^e^  fo  far  as  it  fought  to  tack  a  bond  to  9  mortgage 
againft  creditors.     Hamer ton  \.  Rogers^  i  Vef,junn  ^1"^. 

29.  Mortgage  of  a  fhip  in  the  port  of  J)tMin,  and  delivery  of 
muniments.  The  mortgagee  infured  her  from  that  p!ace9  ^^<i 
inade  a  fecond  mortgage  $  and  the  fecond  mortgagee  having  taken 
poiTeflion  of  her^  as  foon  as  he  bad  notice  of  her  having  arrived  at 
an  Englijb  port.  Lord  Thurlow^  C,  held  this  to  be  a  fufficient  pof* 
feflion  to  take  the  cafe  out  of  xhcJlaU  2 1  Jac.  i.  c.  i^.  Ex p^rU 
S^tfin^  3  Bfo.  36?. 


XHS  ENP  OF  THE  SECONP  VOl.yME. 


VoiuIL  Q^ 


ttadcn  i  Prhittd  ly  Am  StrMJksn, 
laW'PriAtcr  to  tfac  Kiagrt  Moft  £i€«Ucn|  Majefty; 
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